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and procedures and to ensure that protectiaffasded only to material or information so
entitled.

It is, pursuant to the Coustauthority under F.R.C.P. 26@)d with the consent of the
parties, hereby stipulated aadgreed that the following tesrand conditions applicable to
discovery in this matter be &med by order of the Court:

A. NONDISCLOSURE OF STAMPED CONFIDENTIAL DOCUMENTS.

Except with the prior written ewent of the party or othperson originally designating
document to be stamped as a confidential docuroeass hereinafter provided under this ord
no stamped confidential documentyriee disclosed to any person, except as authorized by
Order.

A “stamped confidential document” means doegument which bears the legend or wh
shall otherwise have had the legend recorded ioany way thabrings to the attention of a
reasonable examinerCbnfidential-Subject to Protective Ordesignifies that the document sg
marked contains the information believed tcshbject to a protectioinder Federal Rules of
Civil Procedure, under the vatis policies of the affectesbmpanies or agencies whose
documents or information is being producedpttrerwise under federal or state law. For
purposes of this order, the term “documentameall written, recordear graphic material,
whether produced or created by a party atlaer person pursuant to Rule 34, subpoena, by
agreement or otherwise. Interrogatory answexsyonses to requests for admissions, depos

transcripts and exhibits, pleadsy motions, affidavits and bfgethat summarize or contain

er,

this

ch

sition

materials entitled to protection that may be acedrstatus as a stamped confidential document,

but, to the extent feasible, shia# prepared in such a manner tthat confidential information i
bound separately from that not entitled to protectiln the event a pargxamines or inspects
the processes or equipment operations ofhapamy, the notes, datampilations, photographs

videotaping or other type oécordation shall be deemed a document as defined herein.
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B. PERMISSABLE DISCLOSURES.
Notwithstanding paragraph A, stamped coafitial documents may be disclosed to t
parties and counsel for the partieshe action who are effectivegngaged in the conduct of {
litigation; to the partners, assates, secretaries, paralegaksistants and employees of such
counsel to the extent reasonabgcassary to render professiosatvices in the litigation; to
persons with prior knowledge of the documaenttshe confidential information contained
therein, and their agents; and to Court offEialvolved in this litigition (including Court
reporters, persons operating video recording equipment at depositions, and any special
appointed by the Court). Subjdotthe provisions of paragragt) below, such documents mj
also be disclosed:
(@) To any person designated by the €outhe interest of justice, upon sU
terms as the Court may deem proper;
(b) To persons noticed for depositimrsdesignated as trial witnesses to th

extent reasonably necessary iegaring to testify; to outsidensultants or experts retained f

the purpose of assisting counselifigation; to employees and peas involved solely in one of

more aspects of organizing, filing, coding, converting, storing, or retrieving data or desigi
programs for data connected wittese actions, inclung the performance of such duties in
relation to a computerized litigah support system; and to employegshird-party contracts t
perform one or more of these functions; provideayever, that in all st cases the individua|
to whom disclosure is to be made has sigaed filed with the Gurt a form containing:
Q) a recital that the signatdngs read and understands this order;
(2) a recital that the sigmay understands that unauthorized

disclosures of the stamped confidentialWloents constituteantempt of Court;

3) astatementhatthe signatoryconsents to submit to the personall

jurisdiction of this Court for enforceanmt of this stipulation and order.
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(c) Before disclosing a stamped adehtial document tany person listed in

subparagraph (a) or (b), the party wishing to nsalah disclosure shall gia least ten (10) days

advanced notice in writing to tleeunsel who has designated theiinfation as confidential, stating

the names analddresses to the personstoom the disclosure wile made [hoever, if the
disclosure is to be made a consulting expert wise identity need not laksclosed, counsel will
advise that an undisclosed consulting expeagbisg to receive the documks or information, and
make sure that the undisclosamhsulting expert is bound Iblyis stipulation and order, by
maintaining a signed affidavit byeltonsulting expert #t he or she will ade by all terms and
conditions of this stipulain and order], identifyingvith particularly the doument to be discloseq
and stating the purpose of suchaitbsure. If within the ten (1@gy period a motion is filed
objecting to the proposed disclosure, the progesait permissible until the Court has denied S
motion. The Court wildeny the motion unlegke objecting party stws good cause why the
proposed disclosure should not be permitted.

C. DECLASSIFICATION.

A party (or entity permitd by the Court to tervene for such purpes) may apply to the
Court for a ruling that a documefatr categories of documentsastped as confidential is not
entitled such status drprotection. The party or other pemghat designated the document as
confidential shall be givenotice of the applicattoand an opportunity t@spond. Tanaintain
confidential statughe proponent of the con@dtiality shall, by a @ponderance of evidence,
establish that there is good causettierdocument to havaich protection.

D. CONFIDENTIAL INFORMATION IN DEPOSITIONS.

€)) A deponent may during the deitioa be shown and examined about

stamped confidential documeiitthe deponent adlady knows the confidential information
contained therein or if the provision of paragn@p(c) are complied with. Deponents shall not

retain or copy portions of a traeript of their depositions thabatain confidentiainformation not

0]

)
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1 || provided by them or thentities that they represamtless they sign the fordescribed in paragraph
2 || B(b). A deponent who is not arpaor a representative of a paglyall be furnisha a copy of this
3 || order before being examined about or askgudduce, potentiallgonfidential documents.
4 (b) Parties (and deponents) may, witlifteen (15) days &ér first receiving a
5 || deposition transcript, in any form, includingetironic or hard copy, designate pages of the
6 || transcript (and exhibits thereto) as confident@bnfidential informaon within the deposition
7 || transcript may be designated by underlinirgggbrtions of the pages that are confidential and
8 || marking such pages withfollowing legend: Confidential Subjedb Protection Ordef Until
9 || expiration of the fifteenl(5) day periodthe entire depositiowill be treated asubject to protection
10 || against disclosure under this order. If ndypar deponent timely designates confidential
11 ||information in a depositim then neither the trangatinor any of th exhibits theret will be treated
12 || as confidential, except that aexhibit to such transcript, ifstamped confidential document prigr
13 || to the taking of the subgt deposition, W remain confidentl; if timely designaon is made, the
14 || confidential portions and exhibitsadhbe filed or held under seséparate from the portions and
15 || exhibits not so marked. Confide information at tial subject to Federaules of evidence,
16 || stamped confidential documents and other confidenf@mation may be ofied into evidence at
17 || trial or any Court hearing, provided the proponernhefevidence gives five (5) days advance notice
18 || to the counsel, for the party that designated tfwgrmation as confidentialAny party may move
19 || the Court for an order &t the evidence be received in can@rander the conditions to prevent
20 || unnecessary disclosure. The QGaoutl then determine whetherétproffered evidence should
21 || continue to be treated as confidential informa#aod, if so, or what prettion, if any, may be
22 || afforded to such formation at trial.
23 ||/l
24 || Il
25 ||/l
BAILEY %K ENNEDY >
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E. SUBPOENA BY OTHER COURTSOR AGENCIES.

If another Court or administrative agerssybpoenas or orders production of stamped
confidential documents that a party has obtainedruhdderms of this order, such parties shall
forthwith promptly notify the counsel for the pavino designated the documes confidential of
the pendency of sudubpoena or order.

F. FILING.

Stamped confidential documents may notillee fvith the clerk except when required in
connection with filings or other matters pending betbeeCourt. If filedthey shall be filed unde
SEAL and shall remain SEALE®ile in the officeof the clerk so long asdly retain their status
stamped confidential documents.

G. CLIENT REVIEW.

The parties to this action arerpetted to examine all confidential documents, but agree
to divulge or use the sameless otherwise permitted by this stipulation and order.

H. PROHIBITIVE COPYING.

If a document contains information so sews that it should nabe copied by anyone,
including counsel or counsel representatives fiptrties, it shall bear the additional legend
“Copying Prohibited Application forrelief from this restriction agnst copying may be made t
the Court with notice to counss designating the document.

l. USE.

Persons obtaining access to stamped confaletdcuments under this order shall use i
information only for preparation imial of this specific litigatior(including appeals and re-trials)
and shall not use such informatifor any other purpose, includingut not limited to, business,
personal, separaliéigation, or judcial procedures.

i
i

as

2 Not
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J. NON-TERMINATION.

The provisions of this ordshall not terminate at the conclosiof this action. Within 60

copies of the same shall be returned to the cotorsihe party that proded such documents, or,

the option of the producer (if it retains at lease copy of the same) steoyed. All counsel of

party who produced the documents, not more @@adays after the fihdermination of this
itigation.

K. MODIFICATION PERMITTED.

Nothing in this ordeshall prevent any party or otherpen seeking modification of this
order or from objeatg to discovery that it believes to be otherwise improper.

L. RESPONSIBILITY OF ATTORNEYS.

The attorneys of record are responsible fgpleging reasonable maags, consistent wit
this order, to control duplicatioof, access to, and distributionaafpies of stamped confidential
documents. Parties shall not duplicate any g&ahtonfidential documenexcept for working
copies, copies for depiion exhibits and copies fatihg with the Court under SEAL.

M. NO WAIVER.

to this Order shall not waivedttonfidentiality of the documenbr objectionso production.

(b) The inadvertent, unintentional, or in camera disclosure of

in whole or in part, of any psons claim of confidentiality.
7
7
7

days after the final condion of all aspects of thlitigation, stamped confahtial documets and all

record shall submit certificatiasf compliance herewith and shallliger the same taounsel for thg

at

A4

—

(€)) Review of confidential documerand information by any persons pursuant

confidential documents and infoation shall not, under any circumstances, be deemed a Waiver
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N. OBJECTIONSRESERVED.

Nothing contained in this confidentialityd®r and no action taken pursuant to it shall

prejudice the right to grparty to contest allegaelevancy, admissibilityor discoverability of

confidential documents and information sought.

DATED this 23rd day of September, 2011.

BAILEY$KENNEDY

By

s/ Kimberly R. McGhee
Dennis Kennedy

Kimberly McGhee

8984 Spanish Ridge Avenue
Las Vegas, NV 89148-1302
Attorneys for Plaintiffs

Mariscal, Weeks, Mclntyre
& Friedlander, P.A.

By:

s/ Scot L. Claus

Scot L. Claus, Esq.

2901 N. Central Avenue, Suite 200
Phoenix, AZ 85012-2705
Attorneys for Plaintiffs

United States of America

By:

/sl Roger Wenthe

Roger Wenthe

Assistant United States Attorney

333 Las Vegas Blvd. S.

Las Vegas, NV 89101

Attorneys for Defendant United States of Ameri
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ORDER
The patrties jointly submitted a Stipulation and Proposed Protective Order Govern
Confidential Documents and Other Information the terms and conditions of which the Co

reviewed and does hereby approve and order adopted under F.R.C.P. 26(c). This orde

ng
urt

" modif

the parties’ stipulated protective order with respect to any documents filed or submitted with any

dispositive motions filed in this case, and wigspect to any documertse parties seek to
maintain as confidential for purposes ofmdification in the joint pretrial order.

The Court has approved the ti@s’ blanket protective ord¢o facilitate the parties’
discovery exchanges. However, the parties Im@tenade an individalized showing that a

protective order is necessary to protect thearet or other confahtial information or

established that disclosure wduwause an identifiable, signifiteharm. The Ninth Circuit has

recently examined the presumption of public actegsdicial files and records and held that
parties seeking to maintain the secretpresumption of public accesSee Kamakana v. City
and County of Honoluld47 F.3d 1172, 1180 {<Cir. 2006). Accordingly, the Court has
approved the parties’ stipulation, but will requiratthny party seeking to seal attachments {
motion for summary judgment other dispositive motion or documents identified in the joir
pretrial order shall be required seek further leave of Court.

A. Protective Orders

Fed. R. Civ. P. 26(c) permits the Court inigéhan action is pending to “make any org
which justice requires tprotect the party or person fraannoyance, embarrassment, oppres
or undue burden or expense” upon motion by a paréypmrson from whom discovery is sou
The burden of persuasion under Fed. R. Civ. P.)26@n the party seeking the protective of
Cipollone v. Liggett Group, Inc785 F.2d 1108, 1121, (3d Cir. 1986). To meet that burder
persuasion, the party seeking the protectigleomust show good cause by demonstrating g

particular need for the protection sougBeckman Indus., Inc., v. Int’l. Ins. C866 F.2d 470,

Ooa

ler
sion
ght.
der.

of
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476 (9" Cir. 1992). Rule 26(c) requires more ththroad allegations of harm, unsubstantiate
by specific examples or articulated reasoninigl, citing Cipollone v. LiggettA party
asserting good cause bears the burden, for each particular document it seeks to protect,
showing that prejudice or harm will result if no protective order is granteoltz v. State Farn
331 F.3d 1122, 1130 tfSI:ir. 2003),citing San Jose Mercury News, Inc., v. District Col&7
F3d 1096, 1102 {9Cir. 1999).

In Seattle Time Co. v. Rhinehattte Supreme Court interprdtthe language of Fed. R.

Civ. P. 26(c) as conferring “broad discretion oa thal Court to decide when a protective or
is appropriate and what degree of protectiamedgiired.” 467 U.S. 20, 36 (1984). The Supryg
Court acknowledged that the “trial Court istive best position to weigh fairly the competing
needs and interests of the parties affected §gogtery. The unique claater of the discovery
process requires that the triad@t have substantial latitude faashion protective orders.Id.

Although the trial Courhas broad discretion in fashionipgptective orders, the Supreme Co

has also recognized “a generaiht to inspect and copy publieaords and documents, includ

judicial records and documentsNixon v. Warner Communicationg35 U.S. 589, 597 (1978].

However, the common law right to inspentiacopy judicial recorslis not absoluteld. Thus,

d

of

=

Her

A1

me

urt

ng

the Supreme Court concluded, “[e]very Court hgsesvisory power of its own records and files,

and access has been denied where the Cowrtiilght have become a vehicle for improper
purpose.”ld.

B. The Presumption of Public Access

Unless Court records are of the type ditemnally kept secrétthe Ninth Circuit
recognizes a “strong presumption in favor of acceBsltz v. State Fam Mutual Auto
Insurance Company31 F.3d 1122, 1135 (citingagestad v. Tragesset9 F.3d 1430, 1434 tf'
Cir. 1995)). Grand jury transcripts andmweamnt materials involved in pre-indictment

investigations are two categorielsdocuments and records whichve “traditionally been kept

10

O




1 || secret for important policy reasonslimes Mirror Co. v. United State873 F.2d 1210, 1219
2 || (9™ Cir. 1989). Although the federal common ldght of access existi,“does not mandate
3 || disclosure in all cases.San Jose Mercury News, Int87 F.3d at 1102. The strong
4 || presumption in favor of public access recognized by the Ninth Circuit “can be overcome py
5 || sufficiently important courrvailing interest.”ld.
6 1. Pretrial Discovery
7 In the Ninth Circuit, “[i]t is well-established thé#te fruits of pretriatliscovery are, in the
8 || absence of a Court order to the contrary, presumptively pulshar’ Jose Mercury News v.
9 || United States District Courl87 F.3d 1096, 1103'(aCir. 1999). Thus, the Ninth Circuit
10 || concluded “[g]enerally, the public can gain @ss to litigation documents and information
11 || produced during discovery unless the party oppdisclosure shows ‘good cause’ why a
12 || protective order is necessarnyPhillips v. General Motors307 F.3d 1206, 1210'(<Cir. 2002).
13 || “For good cause to exist, the party seekinggution bears the burden of showing specific
14 || prejudice or harm will result if no protective order is grantdd.’at 1210-11. Or, as the Ninth
15 || Circuit articulated the standardkoltz, “[t]he burden is on thparty requesting a protective
16 || order to demonstrate that (1) the materiajuestion is a trade secitother confidential
17 || information within the scope of Rule 26(chda(2) disclosure wouldause an identifiable,
18 || significant harm.”Foltz at 1131, quotindgeford v. Schmid Prods. Co120 F.R.D. 648, 653 (D.
19 || Md. 1987). “If a Court finds particularized harnillwesult from disclosure of information to the
20 || public, then it balances the public and privatergdts to decide whetha protective order is
21 || necessary.”ld. at 1211 (citingslenmede Trust Co. v. Thompsé6 F.3d 476, 483 (3d Cir.
22 || 1995)).
23 2. Sealed Discovery Documents
24 In Phillips, the Ninth Circuit carved out an excegtito the presumption of public access,
25 || holding that the presumption doest apply to materials filed iih the Court under seal subjegt
BAILEY %K ENNEDY 1
898B4SPANISH RIDGE AVENUE
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to a valid protective order. 307 F. 3d at 1213. Fhalips decision relied on thBeattle Times
decision in concluding that protéct orders restricting disclosuad discovery materials which
are not admitted in evidence do not violateghblic right of access to traditionally public

sources of informationld. at 1213 quoting, Seattle Timed467 U.S. at 33). The Ninth Circui

t

reasoned that the presumption of public accessrelautted because a district Court had already

determined that good cause existed to ptdtexinformation from public disclosure by

balancing the need for discovery against thedtfor confidentiality in issuing the protective
order. Id. Therefore, “when a party attaches aled discovery document to a non-dispositiy
motion, the usual presumption of the fpciB right of access is rebutted.”

3. Materials Attached to Dispositive M otions

The Ninth Circuit recently and comprehensively examined the presumption of pulj
access to judicial files and record¥damakana v. City and County of Honoludi47 F.3d 1172
(9™ Cir. 2006). There, the Cougtcognized that different interesare at stake in preserving t
secrecy of materials produced ihgy discovery, and materials atkteed to dispositive motions.
Citing Phillips andFoltz, theKamakanadecision reiterated thatpsotective order issued undg
the Rule 26(c) may be issued once a partiaddrshowing of good cause exists for preservi
the secrecy of discovery materials. “Rule 2&fi@e the district Court much flexibility in
balancing and protecting thmterests of priate parties.” 447 F.3d at 1180. TKeamakana
Court, therefore, held that a “good cause” shgwansufficient to seal documents produced i
discovery. Id.

However, the&Kamakanadecision also held that A®wving of “compelling reasons” is
needed to support the secrecy of documents attached to dispostiimesn@ showing of
“good cause” does not, without more, satisfy theripelling reasons” test required to maints

the secrecy of documents attadio dispositive motiondd. The Court found that:

12
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Different interests are at staketlwihe right of access than with

Rule 26(c); with the former, the pate interests of the litigants are

not the only weights on the sealUnlike private materials

unearthed during discovery, judatirecords are public documents

almost by definition, and the public is entitled to access by default.

(Citation omitted). This fact shaly tips the balance in favor of

production when a document formally sealed for good cause under

Rule 26(c) becomes part of thulicial record. Thus, a “good

cause” showing alone will not suffice to fulfill the “compelling

reasons” standard that a party mustet to rebut the presumption of

access to dispositive pleadings and attachments.
Id. Kamakanaecognized that “compelling reasons” scifnt to outweigh the public’s interes
in disclosure and justify sealing records exisewlour records may be used to gratify privatg
spite, permit public scandal, circulate libel@igtements, or release trade secretsat 1179
(internal quotations omitted). However, “[tlhe mere fact that the production of records m
to a litigant’s embarrassment, incriminationeaposure to further lit@tion will not, without
more, compel the Court seal its records.'ld, citing, Foltz 331 F.3d at 1136. To justify
sealing documents attached teghsitive motions, a party is reqedl to present articulable fag
identifying the interests favoring continuingcsecy, and show that these specific interests
overcome the presumption of public acdeg®utweighing the public’s interests in
understanding the judicial proceds. at 1181 (internal citationsnd quotations omitted).

For all of the foregoing reasons,

IT ISORDERED:

1. No documents which are filed with th@@t as attachments to a summary judgm
or other dispositive motion, or documents which are identified in the joint pretri
order, may be filed under seal unlesspghgponent seeking protected status of thg
document(s) establishes “compelling reasoosebut the presumption of public
access.

2. Any party seeking to seal attachments tmotion for summary judgment or other

dispositive motion filed with the Court, documents which are identified in the jd

13
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pretrial order, shall submit a separate memorandum of points and authorities which
presents articulable facts identifying théerests favoring cdimuing the secrecy of
the attachments, and shows that these Bpatierests outweigh the public’s interests

in disclosure sufficient to overcome thegumption of public access to dispositiv

D

pleadings and attachments.

3. Any application to seal documents attaghio a motion for samary judgment or
other dispositive motion, or documents identlfia the joint pretrial order, shall be
served on opposing counsel together whih documents proposed to be filed under
seal. Opposing counsel shall hdiféeen days from service of any application to
seal documents attached to a motion for summary judgment or other dispositiye

motion, or documents identified the joint pretrial order, imhich to file a respons

11

Dated this 23rd day of day September, 2011.
Submitted by:
BAILEY<KENNEDY

By /s/ Kimberly R. McGhee

DENNIS L. KENNEDY
KIMBERLY R. McGHEE

8984 Spanish Ridge Avenue
Las Vegas, Nevada 89148-1302

Scot L. Claus
(AdmittedPro Hac Vicé
MARISCAL, WEEKSMCcINTYRE

& FRIEDLANDER, P.A.
2901 N. Central Ave., Ste. 200
Phoenix, AZ 85012-2705
Attorneysfor Plaintiffs

IT ISSO ORDERED.

UNITED STATESWVIAGISTRATE JUDGE
DATED: pec. o6, 2011
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