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This matter was tried to the bench on December 3-6, 2012. Following the close
case-in-chief of plaintiff Volvo Constrtion Equipment Rents, Inc. (Volvo Reptslefendants
Marcel Bosworth (Marcg] Dwight Bosworth (Dwight (collectively, the Bosworths Bosworth

Farms, Inc. (Bosworth Farms Bosworth Nevada Investments, LLC (Bosworth Neva

Investments and Marina Quest, Inc.; Marine Qudste Pool, Inc.; Marine Quest-Texoma, L
Marine Quest Texoma Il, LP; Marine Quest-Gaps Cove, LP; MarinQuest-Eagle Mountain
LP; Marine Quest-Anderson Mill, LP; Marine @st-Marshall Ford, LPMarine Quest-Harbor

One, LP; Marine Quest-Boz I, LP; Marine Qtiesdden Cove LP; Marine Quest-Executive, L

Marine Quest-Chandler's Landing, LP; Magi Quest-Lake Country, LP; Marine Que$

Investments, LP; Lake Country Marina, In&lite Marine Management, LLC, and Tarra

County Marina Enterprises, Inc. (calterely, the _Marine Quest Defendanénd, with the

Bosworths, Bosworth Nevada Investm® and Bosworth Farms, Defendantsade an oral

motion for judgment pursuant to Rule 52(c) of thederal Rules of CivlProcedure. Defendant
were represented at the trial Bgrry J. Care, Esq., and PatrickMlurch, Esq., of the law firm of
McDonald Carano Wilson LLP, and Raymund King, M.D., Esg., of the Law Offices o
Raymund C. King, MD, JD, PLLC. Volvo Rentvas represented by James D. Kilroy, ES
Brian P. Gaffney, Esq., and Paul S. Pryor, Esghefaw firm of Snell & Wilmer, L.L.P.

The Court, having considered the relev@stimonial and documentary evidence, hav

heard the parties’ respective arguments, and goaskaqpearing thereforends and orders a$

follows:

FINDINGS OF FACT

l. STIPULATED FINDINGS OF FACT
The patrties stipulated to the following facts:
Venue

1. Venue is proper in the United States Dit€ourt for the District of Nevada.
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Remaining Parties®

2. Volvo Rents is a Delaware corporation.
3. Defendant NRL Texas Rals, LLC (NRL Texapis a Texas limited liability
company.

4, Defendant NRL San Antonio Rex$, LP (NRL San Antonjois a Texas limited

partnership.
5. Defendant NRL High Access, LLC wasNevada limited liability company.
6. Bosworth Nevada Investments is avdda limited liability company with 3

revoked status.

7. Bosworth Farms is a Texas corporation.
8. Marina Quest, Inc. is a Texas corporation.
9. Marine Quest-Joe Pool, Inc. is a Texas corporation.

10. Marine Quest-Texoma, LP is a Texas limited partnership.

11. Marine Quest-Texoma Il, LP & Texas limited partnership.

12.  Marine Quest-Captain’s Cove, lifa Texas limited partnership.
13. Marine Quest-Eagle Mountain, Li®a Texas limited partnership.
14.  Marine Quest-Anderson Mill, LP is a Texas limited partnership.
15. Marine Quest-Marshall Ford, LIiB a Texas limited partnership.
16. Marine Quest-Harbor One, LP is a Texas limited partnership.
17.  Marine Quest-Boz I, LP ia Texas limited partnership.

18.  Marine Quest- Hidden Cove LP is a Texas limited partnership.
19. Marine Quest-Executive, LP is a Texas limited partnership.

20. Marine Quest-Chandler’s Landing, lifa Texas limited partnership.
21.  Marine Quest-Lake Country, LP is a Texas limited partnership.

22.  Marine Quest-Investments, LP is a Texas limited partnership.

! Volvo Rents’ claims against Plaing@@l Bank and Jefferson Bank were summatjly

adjudicated in favor of the banks and agaMslvo Rents (## 276 and 407, respectively); fits
claims against the R. & H.P. Balli Family Trustd Nick Balli were dismissed by stipulation (##
550 and 599, respectively); and default was edtagainst Larry Chavez (#188). Chavez was
not represented by counsel for Defendants.
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23.  Tarrant County Marina Enterprisdac. is a Texas corporation.
24.  Lake Country Marina, Inds a Texas corporation.
25.  Elite Marine Management, LLC s Texas limited liability company.

Additional Relevant Parties

26. Defendant NRL RentalsLLC (NRL Rental} is a Nevada limited liability
company with a revoked statfis.
27. Roberto Balli (Ball) is a resident of Texds.

Ownership of Defendants

NRL Rentals.
28. NRL Rentals is owned 40% by Balli a68% by Bosworth Nevada Investments|
29. Bosworth Nevada Investments is ownley Dwight (33.33%), Marcel (33.3%),
and non-party Mark Thomas (33.3%).
NRL San Antonio.
30. NRL San Antonio is owned by NRL Tex&k%), Dwight (28%), Marcel (28%)
Balli (28%), and non-party Marion ‘Butch’ Thomas (15%).
31. NRL Texas is owned by Balli (100%).
32. NRL Texas is the general faer of NRL San Antonio.
33. Dwight, Marcel, Balli, and Butch Thomase the limited partners of NRL San
Antonio.
Marine Quest Defendants and Bosworth Farms.

34. Marina Quest, Inc. is the general part and owner of a 1%nterest in the

following entities: Marine Quest-Texoma, LP; Marine Quest Texoma II, LP; Marine Quest-

> NRL Rentals filed a voluntgrChapter 11 bankruptcy petition the United States Distric}

Court for the District of Neada (the Bankruptcy Cogrdon May 14, 2009. On August 14, 200
the Bankruptcy Court entered an order converhiiRl. Rentals’ Chapter 11 reorganization tg a
Chapter 7 liquidation. On August 4, 2011, thenBaptcy Court entered its Final Decree
Discharge of Trustee and Closing[BRL Rentals’] Chapter 7 Case.

©

3 OnJuly 12, 2011, Bob Balli and his wife, HijeBalli, filed a voluntary Chapter 7 bankruptdy
petition in the Bankruptcy Court. The Bankrupt€gurt entered an order discharging the Ballis’
bankruptcy on October 12, 2011.
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Captains Cove, LP; Marine Quest-Eagle Mountain, LP; Marine Quest-Anderson Mill

Marine Quest-Marshall Ford, LLAMarine Quest-Harbor One, LP; Marine Quest-Boz I, L

Marine Quest-Hidden Cove LP; Marine Quéstkecutive, LP; Marine Quest-Chandler

Landing, LP; Marine Quest-Lake Country,;Ll&hd Marine Quest-Investments, LP.

35. Dwight is a limited partner and owneaf a 49.5% interest in the following

entities: Marine Quest-Texoma, LP; Marine QuBsxoma |l, LP; Marine Quest-Captains CoV

LP; Marine Quest-Eagle Mountain, LP; Maei Quest-Anderson Mill, LP; Marine Ques

LP;
P;

S

€,

t-

Marshall Ford, LP; Marine Quest-Harbor One, LP; Marine Quest-Boz |, LP; Marine Quest-

Hidden Cove LP; Marine Quest-Executive, [Narine Quest-Chandler's Landing, LP; Marin
Quest-Lake Country, LP; and Miae Quest-Investments, LP.

36. Marcel is a limited partner and owneraofl9.5% interest in the following entitiey
Marine Quest-Texoma, LP; Marine Quest TexolhalLP; Marine Quest-Captains Cove, L
Marine Quest-Eagle Mountain, LP; Marine Quest-Anderson Mill, LP; Marine Quest-Mar

Ford, LP; Marine Quest-Harbor One, LP; MariQeest-Boz |, LP; Marine Quest-Hidden Co

LP; Marine Quest-Executive, LP; Marine Qu&handler's Landing, LP; Marine Quest-Lak

Country, LP; and Marine Quest-Investments, LP.

37. Dwight owns a 50% interest in the following entities: Marina Quest, Inc.; H
Marina Management, LLC; Lake Country Marinag.inTarrant County Marin&nterprises, Inc;
Marine Quest-Joe Pool, Inc.; and Bosworth Farms.

38. Marcel owns a 50% interest in the following entities: Marina Quest, Inc.;
Marina Management, LLC; Lake Country Marimag.; Tarrant County Mania Enterprises, Inc.
Marine Quest-Joe Pool, Inc.; and Bosworth Farms.

Franchise and Development Agreements

Las Vegas.
39. On December 10, 2004, Barry Natwick (Natwick his capacity as President

Volvo Rents, and Balli, in hisapacity as a member of NRL Rentals, executed and caused

e

\"Z4

U

shall

e

Flite

Elite

Df

/olvo

Rents and NRL Rentals to enter into a [Etase Agreement (the Las Vegas Franchise

Agreemen), pursuant to which, among other things,INRentals was authorized to establish

a
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Volvo Rents construction equipnterental franchise in Las VegaNevada. Trial Exhibit (TE
12.
Reno.
40. On December, 20, 2005, Volvo Rents andLNRentals entered into a separg

Franchise Agreement (the Reno Franchise Agreememtsuant to which, among other thing

NRL Rentals was authorized to establisiolvo Rents franchise in Reno, Nevada.
41. On April 15, 2006, Natwick, in his capacigs President and CEO of Volv
Rents, and Balli, in his capacity as managmgmber of NRL Rentals, executed and cau

Volvo Rents and NRL Rentals to enter into armieation and Release Agreement, pursuan

[ to

which, among other things, Volvo Rents agreed to terminate the Reno Franchise Agreement a

apply the $35,000 franchise fee paidconnection thereith to franchise locations to be opent
by NRL Rentals in the Dallas/Fort Worth areee 21.
Dallas/Fort Worth.
42.  On or about February 2, 2006, Natwick, in his capacity as President and C
Volvo Rents, and Balli, in his capacity asgnaging member of NRL Rentals, executed §

caused Volvo Rents and NRL Rentals to ent&r that certain Deposit Agreement pursuant

pd

EO o
and

to

which, among other things, NRL Rentals mad®5,000.00 deposit on the Dallas/Ft. Worth area

as a territory for opening future Volvo Rents franchises.24.
43. On March 31, 2006, Natwick, in his capacag President and CEO of Volyv
Rents, and Balli, in his capacity as manageNRL Rentals, caused Volvo Rents and NH

Rentals to enter into a Franchise Agreement (the Dallas Franchise Agretaestablish four

Volvo Rents franchise locations in Dallas, Rockwall, and Ellis Counties, T@&¥a43.
44.  The Dallas Franchise Agreement wasrademinated by mutual agreement.
San Antonio.
45. On March 31, 2006, Natwick, in his capacag President and CEO of Volyv
Rents, and Balli, in his capacity as a membeXBL Rentals, executed and caused Volvo Rg
and NRL Rentals to enter insoVolvo Construction Equipment Rents Franchise Agreement

San Antonio Franchise Agreemesntd, collectively with the LsaVegas Franchise Agreemer

nts

(the

—+
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the Franchise Agreemeptpursuant to which, among other things, NRL Rentals was perm

to establish a Volvo Rents francais or around San Antonio, TexaBE 675.

46. On August 1, 2006, Evan Brumm, in his aajpy as Director of Finance for

Volvo Rents, sent Balli a letter approving ttransfer of the ownership of NRL Rental
development rights and franchise rights te 8an Antonio area from NRL Rentals to NRL S

Antonio. TE 17. The letter provides, among other things:

“Effective immediately, the Development Agreement executed on March
2006 by NRL Rentals, LLC for the San Antonio area, with development right|
the following counties in Texas: Comal, Gillespie, Gonzales, Guadalupe, K3
Kendall, Wilson, Atascosa, Bandera, Bexar, Frio, Kerr, and Medina wil
transferred to NRL San Aonio Rentals, LP;” and

“Effectively immediately, the Franchise Agreement executed by NRL Rerj
LLC on March 31, 2006 for the Approved rfieory of the following counties in
Texas: Comal, Gillespie, Gonzales,d8alupe, Karnes, Kendall, and Wilson w
be transferred to NRL San Antonio Rentals, LP.”

Loan Documents and Related Agreements

Las Vegas.

itted

o7

an

31,
s for

\rnes.
be

tals,

47. On December 10, 2004, Balli executed and delivered a Guardntee,

Indemnification, and Acknowledgmeto Volvo Rents, pursuamd which, among other thingd
Balli guaranteed all payments that NRL Restalved to Volvo Rents under the Las Ved
Franchise Agreement.

48. On February 2, 2005, Volvo Rentslel a UCC-1 Financing Stateme

(Document No. 2005003937-0) (the Volvo e Las Vegas Financing Statemenith the
Nevada Secretary of StateThe Volvo Rents Las Vegas rfancing Statement covered th
following collateral: “All inventorysold directly or indirectly tNRL Rentals] by [Volvo Rents]
that is financed by [Volvo Rents]; and all proceeds and products ofnainglleof the foregoing .
..." TE 18.

49. On March 9, 2005, VFS US LLC, a Delawalimited liability company, also
known as Volvo Commercial Finance, division of VFS US LLC (VF§ filed a UCC-1
Financing Statement (Document No. 200500705g8) VES Las Vegas Financing Stateme

with the Nevada Secretary of State. TWES Las Vegas Financing Statement covered

as

e

the
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following collateral:

All inventory of Debtor [NRL Rentalsjvhether now owned or hereafter acquired
by Debtor and wherever located, includimnghout limitation (i) all new and used
construction equipment, mini-excavatdosckhoes, loaders, forklifts, generators,
trucks, compressors, lawn equipment,ainrgenerators, concrete equipment,
trailers, trenchers, air tools, small compressors, ladders, power tools, hoists, and
specialty hand tools, andther assets used inethconstruction, commercial
industrial, agricultural, @d homeowner markets, as livas replacement parts,
accessories and attachments pertainingetbge(ii) all othe Goods, merchandise,
raw materials, work in progress, fghied goods, and other tangible personal
property held for sale or lease (inclagj but not limited to, any Goods provided
by Secured Party to Debtor on Consigmt) or furnished under contracts of
service or used or consumed in Debtdmsiness; and (iiidll Documents now or
hereafter evidencing any such Invegtoand all proceeds of the foregoing,
whether cash or non-cash. All Accountsliing insurance piceeds, rights to
payment (including monetary obligationghether or not eaad by performance),
secondary obligations incurred or tme incurred; all Payment Intangibles,
Promissory Notes, Letters of CrediDeposit Accounts, seice contracts,
warranties, Documents, Records, Generrgibles, Instruments, Chattel Paper,
Electronic Chattel Papernd lease and rental agreertsggrwhether now owned or
hereafter acquired by Debtor and whethew existing or hereafter arising, and
all proceeds of the foregoing whetherltas non-cash. All Equipment, whether
now owned or hereafter acquired by Deband wherever ated; all Goods or
Equipment owned by Secured Party andated on Debtor’'s premises for any
purpose; and all proceeds thereof, Wmleetcash or non-casfibut inclusion of
proceeds shall not be deemed to imply hatured Party consents to the sale or
other transfer or disposition ofiya such Goods or Equipment). TE 19.

50. On March 12, 2005, NRL Rentals and VFS executed and entered into a Se
Agreement, pursuant to which, among other thilNJRL Rentals granted VFS a security interg
in the collateral described in thed ®¥egas Financing Statement. TE 28.

51. Also on March 12, 2005, Balli, in his pacity as managing member of NR
Rentals, executed and delivered a Rental lrorgritinancing Agreement tdFS. VFS accepted
the Rental Inventory Financing AgreementE 29.

52. Also on March 12, 2005, Balli, in his capty as managing member of NR|
Rentals, executed and caused NRL Rentals toatedi promissory note in the original princip

amount of $6,425,000.00 (the Las Vegas Promissory)Not¢FS. TE 30.

53. Also on March 12, 2005, Balli execdteand delivered a Guaranty ar

Subordination Agreement to Volvo Rentsursuant to which, among other things, Bg
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personally guaranteed the obligati@iNRL Rentals to VFS. TE 31.

54.  Also on March 12, 2005, Bosworth Nevadatruments executed and delivereq
Guaranty and Subordination Agreement to Volvo Rents, pursuant to which, among other
Bosworth Nevada Investments guaranteedtiigations of NRL Rentals to VFS. TE 32.

55.  On October 27, 2005, Balli, on behalf NRL Rentals, executed that certa
Certificate of Authority for Limited Liabity Company, pursuant to which NRL Renta
represented and warranted to Volvo Rents HRE Rentals had delivered certain documents
Volvo Rents. TE 15.

56. On or about May 1, 2006, Natwick, inshcapacity as President and CEO

thing
n
Is

to

of

Volvo Rents, and Balli, in his capacity as arvieer of NRL Rentals, caused Volvo Rents gnd

NRL Rentals to execute and enteoia Security Agreement — RevisetE 25.

57. On October 12, 2006, NRL Rentals andrS/ executed and entered into
Amendment to Rental Inventory Financing Agreemdri. 34.

58. Also on October 12, 2006, Balli, on behalf NRL Rentals, executed an
delivered an Amended and Restated Promisblatg (Rental Inventory Financing-Secured)
VEFS. Among other things, the Amended aR@stated Promissory Note constituted
restatement of, and replacement and sulbistitdor, the Las Vegas Promissory NofeE 35.

59. Also on October 12, 2006, Balli, in his @ity as managing member of NR
Texas, as general partner of NRL San ohmb, executed a Guaranty and Subordinat
Agreement, pursuant to which, among othengkj NRL San Antonio guamteed the obligationg
of NRL Rentals to VFSTE 39

San Antonio.

60. On August 23, 2006, Volvo Rents filed a UCC Financing Statement (Docu

on

ment

No. 141646090002, File No. 06-0028345977) (the Volvo Rents San Antonio Financing

Statement with the Texas Secretary of StateThe Volvo Rents Sa Antonio Financing

Statement covered “All Inventory sold directly idirectly to [NRL San Antonio] by [Volvo

*  The documents in this section are colledgivreferred to herein as the Las Vegas Ld

Documents

an
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Rents] that is financed by [Volvo Rents]; aalll proceeds and products of any and all of
foregoing . . . ."TE 40.

61. On September 29, 2006, VFS filed a UEDancing Statement (Document N
145998440002, Filing No. 06-0032455297) (the VF® Batonio Financing Statemgnivith

the Texas Secretary of State. The VFS Satoin Financing Statement covered the followi
collateral:

All inventory of Debtor [NRL San Aminio], whether now owned or hereafter
acquired by Debtor and wherever locatedjuding without limitation (i) all new

and used construction equipment, minca&xators, backhoespaders, forklifts,
generators, trucks, compressors, lawquipment, small gemators, concrete
equipment, trailers, trenchers, air todmall compressors, ladders, power tools,
hoists, and specialty hantbols, and other assetssed in the construction,
commercial industrial, agriculturaland homeowner markets, as well as
replacement parts, accessories and attactsmmertaining thereto; (i) all other
Goods, merchandise, raw materials, wirkprogress, finished goods, and other
tangible personal property held for saldease (including, butot limited to, any
Goods provided by Secured Party to @elin Consignment) or furnished under
contracts of service or used or consgmin Debtor's busiess; and (iii) all
Documents now or hereafter evidencimy auch Inventory; and all proceeds of
the foregoing, whether cash or non-casiAll Accounts ircluding insurance
proceeds, rights to payment (including monetary obligations, whether or not
earned by performance), secondary oblayai incurred or tde incurred; all
Payment Intangibles, Promissory Notéstters of Credit, Deposit Accounts,
service contracts, warranties, Documents, Records, General Intangibles,
Instruments, Chattel PapeElectronic Chattel Pape and lease and rental
agreements, whether now owned oreadier acquired by Debtor and whether
now existing or hereafter arising, andl @oceeds of the fegoing whether cash

or non-cash. All Equipment, whether nowned or hereafter acquired by Debtor
and wherever located; all Goods Bguipment owned by Secured Party and
located on Debtor’'s premises for any puggosnd all proceeds thereof, whether
cash or non-cash (but inclusion of proceeds shall not be deemed to imply that
Secured Party consents to the sale bemtransfer or dosition of any such
Goods or Equipment). TE 41.

62. On September 27, 2006, VFS filed a UCC Financing Statement Amendmen

he

O

it with

the Texas Secretary of State (DoanmnNo. 149253890002, Filing No. 06-00356366), chanding

the address of NRL San Antonio th&S. Kimball, Southlake, Texas 76092.
63. On October 10, 2006, Balli, in his capacity as member and manager of
Texas Rentals, as general partner of NRL San Antonio, executtddelivered a Renta

Inventory Financing Agreement to VFS.VFS accepted the Rental Inventory Financi

PaaoaelCof 42
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Agreement. TE 44.
64. Also on October 10, 2006, Balli, on behaff NRL San Antonio, executed and

delivered a promissory note the original prigipal amount of $4,125,000.00 (the San Antomni

o

Promissory Noteto VFS. TE 45.

65. Also on October 10, 2006, Balli, in his cajfpjp@as member and manager of NRL
Texas Rentals, as general partner of NRL Satoia, executed a Security Agreement, pursugnt
to which, among other things, NRL San Antonio ¢geanVFS a security intest in tle collateral
described in the VFS San Antonkinancing Statement to secuhe San Antonio Promissory
Note. TE 42.

66. Also on October 10, 2006, NRL Rentals arfelS executed a Retail Finance Plan
Agreement. TE 43.

67. Also on October 10, 2006, Balli executed and delivered a Guaranty| and
Subordination Agreement to VFS, pursuanivtoch, among other things, Balli guaranteed NRL
San Antonio’s obligations to VFSIE 36.

68. Also on October 10, 2006, Balli, in his @ity as managing member of NRL
Rentals, executed and delivered a Guaranty Subordination Agreement to VFS, pursuant|to
which, among other things, NRL Rentals guagadt NRL San Antonio’s obligations to VF$.
TE 37.

69. Also on October 10, 2006, Balli, in his capacity as manager of NRL Texas,
executed and delivered a Guasaand Subordination Agreemetd VFS, pursuant to which
among other things, NRL Texas Rentals gua@mtNRL San Antonio’s obligations to VFSE
35°

Guaranties Between Volvo Rents and VES

70. On March 11, 2005, Natwick, in his capacdg President and CEO of Volvo
Rents, executed and caused Volvo Rents to dadivenaranty to VFS, pursuant to which, amagng

other things, Volvo Rents guaranteed althe#f obligations of NRL Rentals to VFSE 49.

® The documents referenced in this section alleatively referred to herein as the San Antonio
Loan Documents
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71. On October 12, 2006, Natwick, in his cafpp@s President and CEO of Volvp
Rents, executed and caused Volvo Rents to@efi\guaranty to VFS, pursuant to which, amang
other things, Volvo Rents guaranteed all & tibligations of NRL San Antonio to VFIE 50.

Assignment of Loan Documerg from VES to Volvo Rents

72.  On December 16, 2008, VFS assigned all ofight, title, and interest in and tp
the Las Vegas Loan Documents to Volvo Rents. TE 51.
73.  Also on December 16, 2008, VFS assigned ailisofight, title, and interest in angd
to the San Antonio Loan Doments to Volvo Rents. TE 379.

Termination of Franchise Agreements

74.  On January 8, 2009, Marty Moore (Mopr¥ice President of North America for
Volvo Rents, sent a letter tBalli, stating that the Las Vegas Franchise Agreement was
terminated.TE 52.

75.  Also on January 8, 2009, Moore sent a sdpdedter to Balli, stating that the San
Antonio Franchise Agreement was terminated. TE 53.
. ADDITIONAL FINDINGS OF FACT

76.  Any finding of fact containinga conclusion of law is also a conclusion of law.
Any conclusion of law containing a findirgg fact is also a finding of fact.

Business of Volvo Entities

Volvo Rents.

77. At all times relevant to the allegations Volvo Rents’ complaint, Volvo Rents

was engaged in the business of establishingomidently-owned construction equipment rental
franchises in the United States and Canada.

VFS.

78. Among other things, at all times relevaiat the allegations in Volvo Rentg

complaint, VFS was engaged in the businedsmading funds to Volvo Rents franchisees for the

® In June 2011, the Courttened its Order (#453)n Volvo Rents’ Motion for Partial Summary
Judgment (#421), wherein it determined that, i exception of NRL Rentals (which was n
bankruptcy), the parties tthe Las Vegas Loan Documents and the San Antonio Loan
Documents breached the agreements containeginthefudgment was entered in favor of Volyo
Rents and against NRL San Antonio in #pproximate principal amount of $10 million.
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purchase of rental equipment.

Initiation of Relationship Between Volvo Rents and Defendants

79. In late summer/early fall 2004, Balli responded to an advertisement in &
Vegas newspaper, wherein Volvo Rents annouticatit was seeking qlifked individuals to
open and operate constructiorugument rental franchises.

80. Volvo Rents was interested in awarding Balli a franchise because he had
than 15 years’ experience in the constructioni@gent rental industryHowever, Volvo Rents
would not approve Balli's itiial franchise application because his personal net worth
insufficient to meet Volvo Rents’ mimum financial requirements on his own.

81. Balli attempted to partner with seee investors (some of whom wer
recommended by Volvo Rents), but was unable tatéoany individuals with sufficient assets
satisfy Volvo Rents’ requirements.

82. Volvo Rents asked Balli if he kimeof any potential investors.

83.  Accordingly, Balli eventually requésd that his highschool friends, the)
Bosworths, who own and operate several marinasralated businesses Texas, invest in thg
franchise.

84.  Although the Bosworths had no experience in the construction equipment
arena, they agreed to invest in the franchistheriollowing conditions: (a) they would be sile
partners/investors; (b) Balli auld operate the franchise; aiid) they would not personally
guarantee any loans advanced for purpo$@sirchasing rental equipment.

85.  Prior to the execution of the Las Veg&ranchise Agreement, the Boswort
participated in a few ‘high level’ communieans with Natwick andJerry Baker, a sales
manager for Volvo Rents. The majority ofnmmunications regarding the Las Vegas franch
prior to the execution of the Las Vegas Franetfigreement occurred between Balli and Bak
Natwick, and/or other Volvo employees.

86. Approximately three weeks after theas Vegas Franchise Agreement w
executed, Marcel and Dwight submitted personal financial statements, tax returns, an

financial information to Volvo Rents. EvaniBnm, Volvo Rents’ ChieFinancial Officer, had
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no reason to believe that any of the Bogs’ financial information was false.

Business Plans

87. Following the execution of the Las Vegas Franchise Agreement, Balli and

employee Ed Spence collaborateddevelop a business plan (the Las Vegas Busines} fBtal

the Las Vegas franchise. TE 11.
88. Following the execution of the San Antonio Franchise Agreement, Mg

‘Butch’ Thomas submitted a business plan (the San Antonio Businesarflacollectively with

the Las Vegas Business Plan, the Business Planthe San Antonio franchise to Volvo Rents.

TE 26

89. Among other things, the Business Plastntained estimatk projections for
equipment financing for the franchises.

90. Neither Marcel nor Dwight gned or delivered eithesf the Business Plans t
Volvo Rents, nor did either of them participate or contribute to, the development or draftil
of either of the Business Plans.

91. Neither of the Business Plans specified that Dwight and/or Marcel agreed to
an investment of any amount into either of ttenchises, nor did eithef the Business Plan
require that Dwight andf Marcel make an investment of any amount.

Capitalization of Franchises

General Capitalization Issues.

92. Neither of the Franchise Agreement®ntained any requirement that th
Bosworths, or either of thenmject any amount of capital intBosworth Nevada Investment
NRL Rentals, NRL San Antonio, NRL Texasgetlhas Vegas franchise, or the San Antof
franchise.

93. Volvo Rents never informed Dwight th&e was required tinject a specific
amount of capital into Bosworth Nevada Istreents, NRL Rentald\\RL San Antonio, NRL
Texas, the Las Vegas franchise the San Antonio franchise.

94. Volvo Rents never informed Marcel thhe was required to inject a specif

amount of capital into Bosworth Nevada Istreents, NRL Rentald\\RL San Antonio, NRL
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Texas, the Las Vegas franchise the San Antonio franchise.

95. Dwight never promised Volvo Rents tha¢ would inject a specific amount
capital into Bosworth Nevada InvestmemRL Rentals, NRL San Aonio, NRL Texas, the
Las Vegas franchise, or the San Antonio franchise.

96. Marcel never promised Volvo Rents tHa would inject a specific amount (
capital into Bosworth Nevada InvestmemRL Rentals, NRL San Aonio, NRL Texas, the
Las Vegas franchise, or the San Antonio franchise.

97. Volvo Rents never informed either of the Bosworths that they were requir

maintain any minimum amount of capitalexuity in either othe franchises.

98. Volvo Rents did not have a minimum equityvestment requirement for either of

the franchises; only VFS had such a requirement.

NRL San Antonio Capitalization Issues.

—

—

bd to

99. In October 2006, approximately 6-7 months after Balli began operating the Sar

Antonio franchise, but prior to the time thdES provided its initial credit advance for the

purchase of equipment for the franchise, Volvo employee Mike Usher (Usiprested thaf

Balli provide him with proof that the San famio franchise was capitalized. TE 164.

100. Specifically, Usher informed Balli that “fip San Antonio business plan was built

using an equity injeon of $805,000 on day oné,and requested that Balli “specify the equ
injection to be made by each partngrthe San Antonio franchise. Id.

101. In response, Balli provided Usher with facsimile entitled “Verification of]

ty

Deposits,” which contained excerpts of bankestants from an account held by NRL Rentalg at

PlainsCapital Bank. TE 165.

102. Balli also provided Usher with an email containing an attachment that evidenced ¢

transfer in the amount of $149,000.00 from aifdCapital Bank holding account held in t

names of Dwight and Marcel (the D&M Accolimto the account held by NRL San Antonio

" Again, the Bosworths had mole in drafting or developinthe San Antonio Business Pla

neither of them promised Volvo Rents that theguld invest a specific amount of money into

NRL San Antonio, NRL Texas, and/or the Santonio franchise, and Volvo Rents did n
inform either of the Bosworths that they werguieed to invest a spea@famount of money intg
NRL San Antonio, NRL Texas, and/ttre San Antonio franchise.
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PlainsCapital Bank.

103. Based on information communicated bim by Usher, Balli understood tha
Volvo Rents was only requesting nfecation of deposits because it stood to collect the f
million dollars in financing from VFS for the 8aAntonio franchise, and VFS would not relea
the funds until it obtained the verification.

104. Usher never informed Balli that NRL ®&&Antonio was required to retain ary

amount of the deposits in its account.

105. During an audit that Volvo Rentsonducted in October 2008, Volvo Rents

discovered that, the day aftdRL San Antonio received ¢h$149,000.00 transfer, Balli cause
NRL San Antonio to transfer $149,000.00 out ofaitsount. The funds were distributed amo
the D&M Account, several of the Marine Qué&xfendants, and Kevin Lafferty, a contract
who had performed work at one or more of the marinas.

106. All of the transfers were traekl and/or reconciled by an internal controller and
third party accountants forgiMarine Quest Defendants.

107. Based on information communicated to thiynBalli, the Boswrths understood
that Volvo Rents was only requesting verifioa that they had $149,000.00 at their dispog
they did not understand that Mo Rents was requesting or regug that they deposit and/g
maintain any minimum amount of capitalthe NRL San Antonio bank account.

Capital Expenditures by the Bosworths.

Initial CapitalExpenditures

108. The Bosworths did not inject or investyamoney directly intdBosworth Nevada|
Investments. However, they provided Balli watlsignificant amount of capital for the benefit
Bosworth Nevada Investments and both frases$y including, among lo¢r things, funds for
franchise fees, rent, leasehold improvementdygicg fencing, gates, paving, painting, interi
construction, and signage), labor, furniturestdres, computers, phones, wash racks,
equipment.

109. The Bosworths also purchased andfoovided equipment for use by th

franchises, including, among othermys, service and sales trucks.
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110. In addition, after the San Antonio Framd# Agreement was eguted, but prior to
the time that VFS provided its first credit adea for the purchase of equipment for the §
Antonio franchise, Balli caused rental equgmh that the Bosworths had purchased to

transferred from Las Vegas to San Antofor use by the San Antonio franchise.

pan

be

111. The Bosworths’ cash and equipment exgitures were necessary for the openiﬁg

and operation of both the Las Vegas and San Aatisanchises because the franchises obtai
“asset-only” financing: VFSdid not provide financing for any items other than rer
equipment, and Volvo Rents dinot provide any financing or equipment for any reas
Moreover, VES did not providerfancing until several monthstarf the franchises opened a
began conducting operations.

112. Volvo Rents’ forensic accounting expe@eorge Swarts, agreed that, in additi
to cash, expenditures for reméasehold improvements, fixtureequipment, and other item
necessary for the opening and/or operation tlié franchises codl constitute capital
expenditures.

Additional CapitalExpenditures

113. On November 30, 2007, Balli obtained a personal loan (the Balli)Lfvam
PlainsCapital Bank in the principal amount$gf35,000.00 for purposes of purchasing equipm
and funding operations NRL Rentals.

114. Marcel introduced Ballio PlainsCapital Bank.

115. Balli was unable to repay the Balli Loan.

116. Despite the fact that they had no obliga to PlainsCapital Bank relative to th
Balli Loan, the Bosworths repaid the Balli Loan in full in order to protect their relationship
PlainsCapital Bank.

117. The loan was repaid after NRRentals filed for bankruptcy.

118. Neither Dwight nor Marcel nor any ofheir business ventures (includin
Bosworth Farms and/or the Marine Quest Deferg)amiceived or benefited from any amount
the proceeds of the Balli Loan; all of the proceeds were usétRhyRentals to fund operation

and equipment purchases.
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Bank Accounts, Tax Returns, and Financial Statements

NRL Entities.

119. NRL Rentals and NRL San Antonio maintaghseparate bank accounts in th
own names.

120. Neither of the Bosworths had access to any of the franchisees’ bank accoun

121. NRL Rentals and NRL San Antonio alsiedl separate annual tax returns t
were prepared by the accountingrfiof Wood Sanford PC, whicilso prepared tax returns fq
the Marine Quest Defendants, Bosworth Farms, and each of the Bosworths.

122. Marcel introduced Ballio the Wood Sanford firm.

123. Neither of the Bosworths played any rofe the preparation of any of the tg
returns that were filed by either of the NRentities, nor did either of the Bosworth
communicate with the Wood Sanfordnfi regarding the preparation afy of the tax returns tha
were filed by the NRL entities.

Marine Quest Defendants.

124. Certain of the Marine Quest Defendamgintained separateank accounts in
their own names.

125. Neither Balli nor any employee of NRRentals or NRL San Antonio had acce
to any of the Marine Quest bank accounts.

126. Certain of the Marine Quest Defendafited separate annual tax returns.

127. Neither Balli nor any employee of NRL R&@ls or NRL San Antonio played an
role in the preparation of amyf the tax returns that were filed for any of the Marine QU
Defendants.

128. The mailing address that was listed on the tax returns for the Marine (
Defendants that filed tax returns was the same as the mailing address that was listed of
returns for NRL Rentals and NR&an Antonio. Neither Dwightor Marcel directed the Woo0(
Sanford firm to use the same address for the Marine Quest Defendants and the NRL
rather, Tracey Wood Sanford téisd that the address wasclnded for correspondence purpos

only.
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129. Third party accountants prepared finan@tdtements for certain of the Marin
Quest Defendants. Certain of those finahcstatements were audited by independ
accountants who were not involved in thegaration of the financial statements.

Bosworth Farms.

130. Bosworth Farms maintained a separate bank account in its own name.

131. Neither Balli nor any employee of NRL Rtls or NRL San Antonio had acce
to the Bosworth Farms bank account.

132. Bosworth Farms also filed separate annual tax returns.

133. Neither Balli nor any employee of NRL R&@ls or NRL San Antonio played an
role in the preparation of any ofethax returns filed by Bosworth Farms.

Marcel and Dwight.

134. Marcel and Dwight maintained their ovaank accounts and filed their own joif
tax returns with their respective spouses.

135. NRL Rentals, NRL San Antonio, the Mae Quest Defendants, and Boswol
Farms did not have access to either efBosworths’ persondlank accounts.

D&M Account.

136. On the advice of their accountants &ldinsCapital Bank, the Bosworths openged

the D&M Account to function as a holding accotmrit their various busess enterprises.

137. Funds from certain transactions inwviolg certain of the Marine Quegq
Defendants, the NRL entities, and/or the Boswortiiser business ventures were transferred i
or out of the D&M account in ordeéo facilitate those transactions.

138. All transactions that were procedsthrough the D&M Account were tracke

—

and/or reconciled by the conller and/or third-party accountants for the Marine Quest

Defendants.

139. Each of the Bosworths held his own badcount that was separate both from {
D&M Account and the account hely the other of the Bosworths.

140. Each of the Marine Quest Defendants thaintained a bank account held its oy

account that was separate from the accountsthettie Bosworths, the NRL entities, the oth
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Marine Quest Defendants and the Bostws’ other business ventures.

141. The Bosworths did not use (or permit thee of) the D&M Account as a “slus
fund” or “personal piggy bank” for themselvemr did they use (or permit the use of) the D&
Account in such a fashion for any of their besis ventures, including, without limitation, any
the Marine Quest Defendants, Bosworth FarhRL Rentals, and/or NRL San Antonio.

142. Neither Balli nor any employee of NRRentals or NRL San Antonio had acce
to the D&M Account.

Operation of Franchises

Beginning of Franchise Operations.

143. Volvo Rents did not permit either of the franchises to begin operating until it
satisfied that the franchise locations confed with Volvo Rents’location, branding,
appearance, and otheepopening requirements.

144. Balli began operating the Las Vegas franchise in early January 2005. He
operating the San Antonio franchiseFebruary or March 2006.

Financing of Rental Equipment.

145. VFS provided its initial credit advancerfthe purchase of rental equipment f
the Las Vegas franchise in late March 200ppraximately 3 months after the Las Veg
franchise opened for business.

146. VFS provided its initial credit advancerfthe purchase of rental equipment f

the San Antonio franchise intéaOctober 2006, approximately7émonths after the San Antonip

franchise opened for business.
Transfers of Funds Betwee\RL Entities and Defendants.

147. On numerous occasions between 208% 2008, Balli requested that th
Bosworths provide additional capital assist with certain financial obligations of the franchig
including payroll and equipment purchases.

148. Certain of the Marine Quest Defendants provided short-term loans to fac

Balli's requests.
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149. In addition, the franchises obtainedveml short-term loans from the D&M
Account.

150. Many of the short-term loans referencedei® were memorialized by promissol

y

notes. In most instances, the promissory nateie prepared by Kary Toomer, an independent

contractor who provided waariety of services t@ertain of the Marin®uest Defendants, an
signed by Balli on behalf of the NRL entity to which the money was loaned.

151. Most of the promissory notes were evetlty paid in full by the NRL entity that
borrowed the funds. A few of the notes wentpaid, however, because both franchis
eventually shut down operatioasd closed their bank accounts.

152. None of the note repayment funds werbveeed to Dwight oiMarcel personally,
nor did either of them personally benefit from any such funds.

V-Rents, Manual Invoices, and Fictitious Customers.

153. Pursuant to the Franchise Agreements,lths Vegas and San Antonio franchig
were required to utilize V-Renta,proprietary software programo, record financial information
track equipment rentals, manage and monitwemtory, and administer other aspects of
business of the franchises.

154. Volvo Rents could access the V-Rents system at any time.

155. Neither of the Bosworths ever accessedtdized the V-Rents program for eithg
of the franchises for any reason.

156. Although V-Rents permitted the franchiseés record and/or track actug
rental/revenue generatiragtivities, it did not pemit the franchises to record and/or track ndg
rental/non-revenue-gersgimg activities, inclughg, without limitation, transporting equipmer
from one location to another, staging equipmentsde at an auction yard, storing equipmeg
tracking equipment that was taken out of the rental inventory for maintenance or repair, tf
equipment sales, and/or tracking off-reatiuipment that the Las Vegas franchise v
temporarily unable to locate during thectic transition between conventions.

157. Accordingly, in order to properly track all non-rental activindao maintain an

accurate inventory, Balli was required to creatanual invoices and maintain computer fil
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(including QuickBooks files) ostde of the V-Rents system.

158. For the same reasons, Balli created a fictitious customer, L & M Contraq
within the V-Rents system. Awong other things, the L & M @htractors account was used
track equipment sales and to keep track of equipment that the Las Vegas franchi
temporarily unable to locate following a convention.

159. Balli did not create any manual invoices or maintain any computer files to
any equipment from any auditors for Volvo Rents or VFS.

160. Balli did not create or utilized the & M Contractors account to hide an
equipment from any auditofer Volvo Rents or VFS.

161. Neither of the Bosworths created manual invoices or maintain separate corj
files for either of the franchises for any reasom,did they direct Ballto create manual invoice
or maintain separate computer files for either of the franchises.

162. Neither of the Bosworths created afigtitious customers (including L & M
Contractors) for either of the franchises, nor didex of them direct Balli to create any fictitiol
customers.

163. Neither of the Bosworths nor Boswortfarms nor any of the Marine Que
Defendants used any equipment from eitifehe franchises on a ‘no-rent’ basis.

Meetings.

164. The principals of NRL Rentalsnd NRL San Antonio conducted regul
telephonic meetings. They did ricgep formal meeting minutes.

165. Bosworth Nevada Investments condudiaunal meetings and kept minutes.

Other.

166. In 2005, Volvo Rents named the Las Vegas franchise its “Franchise of the Y

167. Volvo Rents did not present any evidertbat it had any significant concerr
about the operations of either of the franchises between December 2004 (when the La
Franchise Agreement was executed) andoler 2008 (when Volvo Rents conducted

comprehensive audit of both franchises).
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168. In late fall 2008, Volvo Rents discussed having Marcel and Balli join a Vq
Rents franchise governance board.

Winding Up Operations.

Las Vegas Franchise.

Return of Equipment to Las Vegas Franchise

169. Moore testified that in or around @tter 2007, the construction industry in L
Vegas turned “sharply downward,” which wasct@rection that none of us have ever witnesj

in our lifetimes.”

blvo

sed

170. Ator around the same time, customershef Las Vegas franchise began returning

a significant quantity of rentabeipment to the franchise location.

171. Because the rental yard was not large enough to store all of the equipme

was being returned, Balli caused NRL Rentalsettt a large lot approximately one block from

the rental yard. A considerabdemount of returned equipment svatored on the rented lo
which (along with certain pieces of equipment) wigsrly visible from théranchise rental yard

172. Neither of the Bosworths removed anyugment from the rental yard, nor di
either of them direct Balli or any employeeMNiRL Rentals to remove any equipment from t
location.

173. Neither of the Bosworths concealed aguipment from the Las Vegas franchi
from Volvo Rents and/or VFS, nor did eithef them direct Balli or any employee of NR
Rentals to conceal any equipment.

VegasRentsLLC.

174. In or around April 2009, the Bosworths and Balli formed Vegas Rents,
(Vegas Renbs a Nevada limited liability company. At that time, the Bosworths and Balli v
attempting to secure financing to pay off thestaniding balances onetthoans advanced by VF
for the purchase of equipment for the franchises.

175. Vegas Rents was formed for the pumad operating a construction equipmeg
rental business in Las Vegas.

176. Vegas Rents never conducted any business.
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177. None of the equipment from either tfe franchises was transferred to Vegas
Rents.
San Antonio Franchise.

$400,000.00 Jefferson Bank Loan

178. On or about August 30, 2007, Marcel obtaireeloan from Jefferson Bank in the

principal amount of $400,000.00. The loan, which waginated in the name of NRL Rental

)

was intended to fund the purchase of additi@sglipment for the San Antonio franchise.

179. The Bosworths personally guaranteed the loan.

180. One day after the loan proceeds weaasferred to the bank account for NRL Sgn
Antonio, Balli learned that a V@b Rents store had opened acrossfteeway from the locatiorn
of the San Antonio Franchise. Balli prptly informed Marcel about the new stdre.

181. The Bosworths and Balli had no inter@stcompeting with Volvo Rents within

the exclusive franchise territory covered by 8an Antonio Franchise Agreement. Howev

1)
-

because Marcel did not want to jeopardize Blosworths’ relationship with Jefferson Bank, the
loan could not be repaid immediately. Adatiogly, Marcel directed Balli to transfer

$390,000.00 of the loan proceeds to Tarrant County Marina Enterprises, Inc. (Tarranf).Cpunty

The remaining $10,000.00 of the loan proceeds wsasl to pay operational expenses for NRL
San Antonio.

182. At Marcel's direction, Jefferson Bank tisferred the loan tdrarrant County,
which eventually repaid the loan with interesefferson Bank did not formally record the loan
transfer on its books until months after theroproceeds were transferred from NRL San

Antonio to Tarrant County. Hower, Tarrant County and the Mae Quest controller and thirg

8 Among other things, the San Antonio Franetgreement authorized Volvo Rents to acquire
sor operate non-Volvo-branded equipment rebteinesses within thertéory covered by the
San Antonio Franchés provided that:

=N

a.) Volvo Rents was required to give the franeleisan opportunity tpurchase the acquire
business; and

b.) Volvo Rents was required to give the frane@80 days’ written riice of Volvo Rents’
acquisition of the business, and offer tinenchisee the opportunity to purchase the
acquired business for a price to be deteeatiby an independent appraiser. TE 675.
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party accountants treated the l@na Tarrant County loan frometkdate that it was transferred.

183. Neither of the Bosworths converted anytlod loan proceeds to their own use, 1
did they direct anyone else to utilize any amafrihe loan proceeds fdineir personal benefit.

EquipmenDeliveredto Marinas

184. Following the discovery of the new Volvo Rents store in San Antonio,
Bosworths and Balli decided to discontinue operating the San Antonio franchise. Accor(
Balli began removing equipment from the rerfiatd. A few pieces of equipment were shipp
back to Las Vegas. However, because@hg was prohibitively expensive, and becal
several of the Marine Quest marinas were locatl a large auction house in Fort Worth, 1
Bosworths agreed to permit Balli and the SanoAid franchise to store a significant amount
equipment at the marinas until it could be deided to Las Vegas or sold at auction.

185. Balli recorded and tracked the movemant location of all of the equipment i
the V-Rents system and/or taero rent’ contracts.

186. Neither of the Bosworths ever used (aredied the use of) any of the equipmg
for their personal benefit.

187. The marinas at which the equipmentswstored could not use the equipmg
because it was not suitable for marine/marina use.

188. Neither of the Bosworths ever conasalany equipment from Volvo Rents (
VFS at any of the marinas, nor did theyedt Balli or any Marine Quest employee
independent contractor to conceal such equipment.

Heisel'sRent-All.

189. At Balli's direction, certain pieces ofjaipment from the San Antonio franchig

S

or
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were delivered to Heisel's Rent-All (Heisgl'san equipment rental business located in New

Braunfels, Texas.
190. All of the equipment that was sent to Heisel's was tracked in the V-Rents s)

and/or on no-rent contracts.

sten
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191. Neither of the Bosworths concealed aguipment from Volvo Rents or VES 4
Heisel’s, nor did they direct Balli, any employekthe San Antonio franchise, or any Heise
employee to conceal any equipment.

EquipmentSolutions

192. Also at Balli's direction, certain pies of equipment from the San Anton
franchise were delivered to Equipment Solutjomsconstruction equipment rental company
Texas, and placed on consignment.

193. All of the equipment that was sent to Equipment Solutions was tracked in tf
Rents system and/on no-rent contracts.

194. Neither of the Bosworths concealed aguipment from Volvo Rents or VES 4
Equipment Solutions, nor did thelrect Balli, any employee dhe San Antonio franchise, g
any Equipment Solutions employee to conceal any equipment.

AlamoTrucking

195. Also at Balli's direction, certain pies of equipment from the San Anton
franchise were delivered to Alamouiking for shipping to Las Vegas.

196. All of the equipment that was sentAtamo Trucking was tracked in the V-Ren
system and/or on no-rent contracts.

197. Because NRL San Antonio was unable tg pH of the shipping charges, Alam
Trucking placed a shipping lien on certain piecégquipment. Certain pieces of equipmg
from the San Antonio franchise are curremtlyAlamo Trucking’scustody or control.

198. Neither of the Bosworths concealed aguipment from Volvo Rents or VES 4
Alamo Trucking, nor did either of them dird8alli, any employee of NRL San Antonio, or af
employee of Alamo Trucking to conceal any equipment.

Volvo Rents’ Trial Withesses

Live Testimony.
199. The following witnesses presented live testimony in Volvo Rents’ case-in-chi
e Barry Natwick

e Evan Brumm
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e Jerry Baker
e Mike Usher
e Doug Taylor
e P.W. Davis
e Mike Crouch
e Bob Balli
e Dwight Bosworth
e Marcel Bosworth
e (George Swarts
Deposition Testimony.
200. The testimony of the following witnessess presented by deposition in Voly
Rents’ case-in-chief:
e Marty Moore
e Tracey Wood-Sanford
e Jennifer Moore
e Rachel Erick
e Sherilyn Whatley
e Michael Woody
e Melanie Bene

e Stephen Snellman
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CONCLUSIONS OF LAW

Based on the foregoing, and pursuant to arataordance with Rule 52(c) of the Fede
Rules of Civil Procedurg,|IT IS HEREBY ORDERED, ADJUDGED, and DECREED th
Defendants’ Motion is GRANTED in its entiget Specifically, the following claims by Volvdg
Rents are adjudicated in favor@éfendants and against Volvo Rents:

Fraud (12th Claim for Relief).

1. In order to prevail on itéraud claim, Volvo Rents nat demonstrate, by clear

and convincing evidence, that:

ral

(a) The Bosworths made a false representation to Volvo Rents with either

knowledge or belief that it was false;

(b) The Bosworths intended that Volvo Rentsuld rely on such representation|,

and

(c) Volvo Rents suffered damages as a result of such reliance.

Nelson v. Heer123 Nev. 217, 225-26, 163 P.3d 4226 (Nev. 2007); see alsb A. Jones

Const. Co. v. Lehrer McGovern Bovis, Ind.20 Nev. 277, 89 P.3d @9 (Nev. 2004) (fraud

must be proven by clear and convincing evidence).
2. As an initial matter, to the extent thamy portion of Volvo Rents’ fraud clain
pertains to any representations that eithethef Bosworths made to VFS (which were r

proven) and/or any harm tha¥FS allegedly suffered as result of the Bosworths

ot

representations (which was alsot proven), the Court has already ruled that Volvo Rents cannot
maintain the claim because tort claims are not assighable.
3. Volvo Rents claims that the Bosworths committed fraud by submitting falsjfied

personal financial statements and other finaneiebrds in order to induce Volvo Rents to enter

® Judgment on Partial Findings. If a party hasnbiellly heard on an issue during a nonjury trjal
and the court finds against the party on that isgieecourt may enter judgment against the party
on a claim or defense that, under the controlling law, can be maintained or defeated only with
favorable finding on that issue. The court may, &esv, decline to render any judgment until the

close of the evidence. A judgment on partial iiigd must be supported by findings of fact
conclusions of law asequired by Rule 52(a).

19 See Order Granting Defendants’ Motion to Dims Tort Claims (#564), and cases cit
therein.
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into the Franchise Agreemenits. Volvo Rents offered no proab support thisallegation.
Indeed, Volvo Rents’ Chief Financial Officer, &v Brumm, testified @t he had no reason tp
believe that either of the Bosworths falsified any financial information that they submitted to
Volvo Rents.
4, Next, Volvo Rents contends that the Bosworths committed fraud| by
misrepresenting their initial capitalization @fnd/or equity investments into, NRL RentHls|
However, during their limited, “high level” comunications with Volvo Rents prior to the
execution of the Las Vegas Franchise Agreement (which makes no mention of any capitalizatic
requirements), neither of the Bosworths mandg @presentations to M@ Rents regarding the
amount that they would invest NRL Rentals, Bosworth Nevada Investments, and/or the|Las
Vegas franchise. Likewise, no officer or employee of Volvo Rents ever informed the Bosworth:
that either of them was requir¢o invest a specific minimumount of capital in NRL Rentalq,
Bosworth Nevada Investments, and/or the&s Vegas franchise. Moreover, because VFS
provided “asset-only” financing for the La€¥egas franchise, the Bosworths provided| a
significant amount of capital for rent, leasehold improvements (including, among other things
paving, fencing, signage, interior improvements, and painting), furnfianares, and other pre;
opening improvements and supplies that were reduefore Volvo Rents would authorize the
opening and operation of the Las Vegas franchiBeey also provided service and sales trugks

for use by the franchise, and they repaiel $#435,000.00 Balli Loan thatas used to purchas

[¢7]

equipment and pay operating expenses for thé/egas franchise. Finally, Volvo Rents did njot
have a capitalization gairement; VFS did.

5. Volvo Rents also claims that Dwight committed fraud by representing that he
deposited $149,000.00 into NRL San Antonio “in ertte induce VFS” to provide additiond!
funding for equipment for the San Antoniaifichise, then wlidrawing the $149,000.00 and

transferring it to himself, fie of the Marine Quest Defendants, and Kevin LaffEttyAs an

11 SeeFirst Am. Compl(#127) at  169(a).

12 1d. at 7 169(b).
13 1d. at 7 169(c).
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initial matter, Volvo Rents cannot maintain tlpertion of its fraud claim because only VFS|—

not Volvo Rents — provided funding for the purchase of equipment. Moreover, the Bosyorth

and Balli understood that Volvo Rents only required proof of the $149,000.00 deposit 30 the

Volvo Rents could obtain the first million dollairs VFS funding for the San Antonio franchis

D

Finally, Volvo Rents never informed either of tAesworths that they were required to mainta
any amount of equity in the NRL San Antoroank account and/or the San Antonio franchise,
nor did it ever direct either dhe Bosworths not ttransfer (or order th&ansfer) of any fundg
from the NRL San Antonio bank accowttthe San Antonio franchise.

6. Volvo Rents also contends that the Bosworths committed fraud
misrepresenting the initial capitalization ofdéor equity investments into, NRL San Antofito

Again, Volvo Rents did not have capitalization requirement; VF8d. Furthermore, prior tg

the execution of the San Antonio Franchise Agreement (which makes no mention ¢f an

capitalization requirements), neither of the BosWws made any representations to Volvo Rents
regarding the amount that theyould invest in NRL San Antoaj NRL Texas, and/or the San
Antonio franchise. Likewise, no officer agmployee of Volvo Rents ever informed the
Bosworths that either of them was requirednigest a minimum amount in NRL San Antonip,
NRL Texas, and/or the San Amio franchise. Finally, as wahe case with the Las Vegas
franchise, Volvo Rents would nbiaive authorized the openingtbe San Antonio franchise had

the Bosworths not invested a significantount of money in pre-opening expenses.

7. Volvo Rents also claims that the Bosworths and Balli “contrived to maintain|two

separate books of accounting for customer rewaik for the purposes of concealing service
revenue, and thus concealing sums owed, past due, to [Volvo Rents . . .*J” However,
neither of the Bosworths were involved in the dayday management or operations of either of
the franchises, nor did either of the Bosworths ma&in(or direct Balli to maintain) two separate
books of accounting. Furthermore, Balli had to reamservice records in separate computer

and QuickBooks files because the V-Rents sysiriy permitted him to record transactions on a
14 1d. at 7 169(d).

15 |d.at 7 170(a).
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‘rent-to-rent’ basis.

8. Next, Volvo Rents claims that the Bosworths and Balli “contrived to gene
manual invoices for services and equipmentthereby concealing seraaevenue, and thereb
concealing sums owed, and past due, to [Volvo ReftsHbr the same reass discussed in the
preceding paragraph, Volvo Rents did naiver this portion of its fraud claim.

9. Volvo Rents also contends that the Bosworths and Balli “permitted or contriv,
permit related and favored parties to use the financed equipment for substantial periods
(in some instances for over 1 year) on a ‘no’rentoff the books’ basis, and to conceal sg
activities from [Volvo Rents], #reby concealing sums owed, and past due to VFS .*’.
Again, the Bosworths had no involvement in thg-ttaday management @perations of either
of the franchises. Moreover, as previouslycdssed, any ‘no-rent’ caatcts were necessitate
by the limitations imposed by V-Rents. In addition, the Bosworths did not use (or direct tf
of) any equipment for their own befit or for the benefit of angf their business enterprise
Indeed, the marinas could not use the equipnbectiuse it was not suited to marine u
Finally, after the San Antonio franchise closed, the Bosworths permitted Balli to store g
equipment from the San Antonio franchise because (a) the cost of shipping equipment
Vegas was prohibitively expensivand (b) the marinas to wh the equipment was shipp¢g
were close to a national auction house.

10. Volvo Rents also claims that the Bamths and the Marine Quest Defendat
“made substantial advances ahfls of the NRL Entities to thesmlves, their spouses, and thg
related entities, including the Marine Quest Defents, and have taken efforts to conceal 3
activities from [Volvo Rents], tireby concealing sums owed, gast due, t¢Volvo Rents]” by
(a) transferring $390,000.00 from NRL Rentals ® /&M Account; and (b) paying unspecifie

“[p]ersonal obligations, loansnd other obligations . . .ith funds of the NRL Entities®

16 1d.at 7 170(b).
17 |d. at 7 170(c).
18 |d.at 7 171(a), (b), and (g).

y

A\1”4

d

d

D

g

o

Paoce31 of 42

brate

ed to

of tin
id
y

ne us

5.

5€.

ertail

to Li

nts

r

aid



© 00 ~N oo o B~ w N P

PHONE (702)873-4100 » FAX (702) 873-9966
e e e O = = =
o N o N~ W N kP O

2300 WEST SAHARA AVENUE, SUITE 1000 * LAS VEGAS, NEVADA 89102

McDONALD « CARANO « WILSON LLP

N DN DN N N DN N N N P
o N o o B~ wWw N =, O ©

As to the first allegation, the Bosworths hamlobligation to inject any amount of capit
into the San Antonio franchise in August 200Rlevertheless, thegbtained (and personally
guaranteed) a $400,000.00 loan from JeffersonkBa August 2007 to fund the purchase
equipment and pay operating expenses for the Stonnfranchise. Immediately after the loa
was funded, Balli discovered that a Volvo Rentsestvas operating across the freeway from
San Antonio franchise. Because Balli and thevBarths were not interested in having the S
Antonio franchise compete with Volvo Rents, ida directed Jefferson Bank to transfer t
remaining $390,000.00 loan proceed3 &rant County, which eventualtgpaid the lan in full,
with interest. Accordingly, this podn of Volvo Rents’ faud claim fails.

Volvo Rents did not present any eviderto support the second allegation.

11. Volvo Rents also contends that Balommitted fraud by using NRL funds fo
personal expenses, including purchasing a miatone and a Corvette, paying personal livi
expenses, and paying personal landscaping egpeasid by concealing such activities frg
Volvo Rents in order to conceal monies owed to Volvo REnt¥olvo Rents did not presen
evidence to support amf these allegation?s.

12. Volvo Rents also claims that “[flunds and assets hawen [sgphoned off NRL
Entities and given to Hilary Balli, NRL igh Access, LLC, and the R & H.P. Balli Fami
Trust.”?* Volvo Rents did not present aayidence to support this allegation.

13. In addition, Volvo Rents contends that “the defendants” committed fraug
“develop[ing] a false and fictitious customee.i.L & M Contractors,” which they reported o
their books, and under which they would falsely and fraudulently identify financed equipm
being rented. L & M does not exist and isaufitulent vehicle by which defendants would *hid
equipment so as to avoid accruing oatign and payment to [Volvo Rent$]” Again, the

Bosworths had no involvement in the day-to-dgperations or management of either of t
9 1d.at 11 171(c), (d (e), and ().

20

These allegations were included in Volvo Rents’ First Amended Complaint, but we
tried because Balli filed for bankruptdyrring the course of litigation.

2L |d.at 1 171(h).
22 1d. at J 172(a).
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franchises. Likewise, the Bosworths did not have any involvement in the creation or utilizatior
of L & M Contractors. Rather, Balli creatélaht account because of the limitations imposed by
the V-Rents system.

14.  Finally, Volvo Rents claims that “Defeants” falsely booked certain equipment
as rented to Heisel's and Equipment SolutioNsither of the Bosworths had any involvement|in
any transactions involving Heisgbr Equipment Solutions.

15.  In sum, Volvo Rents failed to provayportion of its fraudlaim against Dwight,
Marcel, either of their spouses, any of the MarQuest Defendants, Bosworth Farms, NRL $an
Antonio, and/or any of the Boswths’ other business ventures.

Negligence (Thirteenth Claim for Relief)

16. To make out its negligence claim, Voluaust demonstrate that Defendants owed

Volvo a duty, that they breached tlthity, causation, and damages. Semlabba v. Brandise

Constr. Cg.112 Nev. 965, 921 P.2d 928 (Nev. 1996).
17. None of the Defendants owed any duttesVolvo that might give rise to a
negligence claim.
18.  Accordingly, Volvo’s negligence claim fails as a matter of law.

Negligent Misrepresentation (Fpurteenth Claim for Relief).

19. A claim for negligent misrepresentatiorguéres proof that (1) a defendant, in the
course of an action in which he has a pecuniasrest, did not exercise reasonable competgnce
or care in obtaining or communicating informati@mnthe plaintiff; (2) the plaintiff reasonably
relied on such information; and (3) as aulg the plaintiff suffered damages. Sermettler v.

Reno Air, Inc, 114 Nev. 441, 956 P.2d 1382 (Nev. 1998).

20. Between fall 2004 (when Balli asked the Bosworths to invest in the Las Vlegas
franchise) and mid-October 2008 (when VolvonBeaudited both franchises), the Bosworths
had very few communications with any officers or employees of Volvo Rents. None of Volvo
Rents’ witnesses identified any misrepreseéotst made to Volvo Rents by either of the
Bosworths during any of those communications.

21.  Accordingly, this claim also fails as a matter of law.
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Unjust Enrichment (Fifteenth Claim for Relief).

22.  “Unjust enrichment is the unjust retentionaobenefit to the loss of another, or the
retention of money or property ahother against the fundamental principles of justice or equity
and good conscience.” The essential elementspist enrichment “are a benefit conferred pn
the defendant by the plaintiff, appreciation by de¢endant of such benefit, and acceptance gnd

retention by the defendant of such bigrfe Topaz Mut. Co., Inc. v. Marsh839 P.2d 606,

613 (Nev. 1992) (citations omitted).
23. To the extent that this claim has beassated against Marcel and/or Dwight, the

Court has already adjudicated thlaim in favor of the Bosworthand against Volvo (#564). T

[®)

the extent that this claim is asserted aganstof the entity defendants against which judgment

has been entered, Volvo may nmetover on this claim._Sedenalco v. Buchan2010 WL

428911 at *30-31 (D. Nev. 2010) (plaintiff may n@cover on both breach of contract and
unjust enrichment claims).

24.  Volvo Rents (which did not provide ang@pment or financing to either of the
franchises) did not demonstrate that it confeadaknefit on any of the remaining Defendarits.
Therefore, this claim also fails as a matter of law.

Conversion (Seventeenth Claim for Relief)

25. Conversion is a “distinct act of domon wrongfully exerted over another’s

personal property in denial of, or incastent with his title or rights thereior in derogation,

exclusion, or defiance of such title or rightsM.C. Multi-Family Dev., L.L.C. v. Crestdale

Assocs., Ltd.124 Nev. 901, 910-911, 193 P.3d 536, 542-43 (Nev. 2008 “an act of genera

intent, which does not require wrongful intendas not excused by care, good faith, or lack of

knowledge.” _Idat 911, 193 P.3d at 543
26. To the extent that this claim is asserted against the Bosworths relative to an

personal property of VFS, the Court has alreadpdicated this claim against Volvo Rents and

in favor of the Bosworths (#564).
27. To the extent that this claim is adeel against any of the other Defendants

relative to any personal property @FS, the claim fails as a mattef law, as tort claims canngt
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be assigned. See@., and cases cited therein.
28. To the extent that this claim is asserted against the Bosworths relative to an

personal property of Volvo Rentgplvo Rents did not demonstrateat either of the Bosworth

\"Z

converted any of its personal property.
29. To the extent that this claim is adeel against any of the other Defendants
(including, without limitation, Bosworth Farms:@'or any of the Marine Quest Defendanis)
relative to any personal propemty Volvo Rents, Volvo Rents did not demonstrate that any of
the other Defendants convertat/af Volvo's personal propert§®

Civil Conspiracy (Twentieth Cause of Action)

30. “An actionable conspiracy cois$s of a combination dfvo or more persons whq,
by some concerted action, inteataccomplish an unlawful objee¢ for the purpose of harming

another, and damage results frora #tt or acts.”_Sutherland v. Grp465 Nev. 192, 196, 772

P.2d 1287, 1290 (Nev. 1989).

31. Volvo Rents presented no evidence tht af the Defendants (including either of
the Bosworths) engaged in a concerted actidh thie intent to accomplish an unlawful objectiye
for the purpose of harming Volvo Rents. Acdogly, Volvo Rents’ civilconspiracy claim fails
as a matter of law.

Alter Ego (Eleventh Cause of Action)

32. In order for either of the Bosworths to be liable to Volvo Rents for the $10 miflion
judgment that Volvo Rents obtained against thdgment debtors in this action (#459), Volyo
Rents must demonstrate that:

(a) The corporation [Bosworth Nevada Isgents, NRL Texas, NRL Rentals|
and/or NRL San Antonio] was influenced and governed by the pernson
asserted to be its alter ego;

(b) There was such unity of interest aminership that ones inseparable from
the other; and

(c) The facts were such that adherencéhtfiction of a separate entity would
under the circumstances, sanctidnaad or promote an injustice.

23 Again, Volvo Rents did not provide any equimor financing for either of the franchises,
so none of the Defendants could have comaeainy of Volvo Reist personal property.
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Truck Ins. Exch. v. Palmer J. Swanson, Jnt24 Nev. 629, 635, 189 P.3d 656, 660 (N¢

2008)%*
33. A court must examine all of the circurantes to determine whether the alter ¢

doctrine should apply, and no single fagtodeterminative. Zoran Corp. v. Chdri0 Cal. Rptr.

3d 597, 607 (Cal. Ct. App. 2010).

Influence and Governance of Entities.

Las Vegas.
34.  On paper, the Bosworths had the ability to influence and control NRL Rental

the Las Vegas franchise if they acted in conbecause they controlled 2/3 of the memberg
interests in Bosworth Nevada Investments, Whield a majority membership interest in NH
Rentals. In reality, howeveBosworth Nevada Investmentsiddnot conduct any business, af
the evidence clearly demonstratdtht Balli, and not the Boswitis, directed the day-to-da
operations and management of INRentals and the Las Vegas franchise. The only evidg
that Volvo Rents elicited regarding the Bosthsi participation inthe management of th
franchise was related to the Balli Loan, whichtey had no obligation teepay; and (b) they
repaid to protect their relationship with PisCapital Bank, not tanfluence or govern NRL|
Rentals and/or the Las Vegas franchise.

35. Therefore, neither of the Bosworths influenced or governed Bosworth N¢g
Investments, NRL Rentals, andthe Las Vegas franchise.

SanAntonio.

36. Balli was the sole member of Texas Rentals, LLC, the general partner of

San Antonio. Thus, the Bosworths were unabliegally control NRL San Antonio. Moreover

the evidence demonstrated that Balli, and thet Bosworths, actually iicted the day-to-day

operations and management o than Antonio franchise. The only evidence that Volvo R¢

24

1%
<

go

5 anc

{8
nd

tnce

11}

vada

NRL

eNts

Shortly before trial, Volvo Rents fileal choice of law brief (#624) wherein, among otl
things, it argued that the Court should applywada alter ego law relative to NRL Rentals
Bosworth Nevada Investments, and Texas ldative to NRL Texas and NRL San Antonio.

er
nd
S

discussed herein, Volvo Rerd&d not prove that the Boswibs are liable for any wrongdoing,
which is a threshold to imposing alter ego lidpil Therefore, regardless of whether Texas| or
Nevada law is applied, Volvo Rents cannot prewailits alter ego claim. As such, this order

does not contain a detailed an@ysf Texas alter ego law.
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elicited regarding the Bosworths’ participationdecision-making for the franchise was relat

to the $400,000.00 Jefferson Bank loan, which (consistent with the Bosworths’ express intentic

to act solely as silent partners/investors) wdsnded to be used for an additional infusion
capital to fund the San Antonio franchise. bartransferred the loatm Tarrant County only,
after learning that Volvo Rents had opened a competing store.

37. Thus, neither of the Bosworths influmed or governed NRL Texas, NRL San
Antonio, and/or the $BAntonio franchise.

Unity of Interest and Ownership.

38. “[T]he following factors, though not condive, may indicate the existence of i
alter ego relationship: (1) commingling afnids; (2) undercapitalizato (3); unauthorized
diversion of funds; (4) treatment of corporate &sse the individual's ow and (5) failure to

observe corporate formalities.” LFC Mktg. Groud5 Nev. at 904, 8 P.3d at 847. In oth

words, among other things, courts examihese factors in analyzing whether there ig

sufficient “unity of interest and ownership” tmpose alter ego liability. Polaris Indus. Corp.

Kaplan 103 Nev. 598, 601, 747 P.2d 884, 886 (1987) (cihindArlington Med. Bldg., Inc. v.

Sanchez Constr. Cd86 Nev. 515, 471 P.2d 240 (1970)).

39. The foregoing factors are analyzed in greater detail below.

Comminglingof Funds

40. At first glance, the NRL Rentals bankcords may appear to demonstrate t
funds were freely transferdebetween NRL Rentals, NRBan Antonio, the D&M Account,
and/or the bank accounts of various of the Ma@uest Defendants. However, the bank recd
do not tell the complete story. The tesiimg of Balli, Dwight, Macel, and Tracey Wood;
Sanford revealed that NRL Rentals and NRIb 3atonio gave numerous promissory notes
short-term loans that were advanced by the D&M Account and various of the Marine
Defendants, that the funds were used for dpeyeexpenses and equipment purchases for
franchises, and that most of the notes were paid in full by the borrowers. Moreover
Rentals, NRL San Antonio, the Bosworths)dacertain of the Marine Quest Defendar

maintained separate bank accounts. Furtherptbe D&M Account was not, as Volvo allege
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a “slush fund” or “personal piggy bank” for tiBosworths and/or any of the entities in whi¢h
they have an interest. Rather, it was a Imgjdaccount that the PlainsCapital Bank and the
Marine Quest Defendants’ independent accountants recommended that the Bosworths |open
facilitate transactions involvinthe Marine Quest Defendants. n&ily, all of the transfers ol
funds between NRL Rentals or NRL San @&mb, on the one hand, and the D&M Account |or
any of the Marine Quest Defendants, on the mthwere tracked and/or reconciled by the iIn-
house controller and/or independent accountants for the Marine Quest Defendants. Therefo
Volvo Rents did not demonstratkat the Bosworths or any of the Marine Quest Defendants
improperly commingled any of their funds witmy funds of NRL Rentals and/or NRL San
Antonio.
Capitalization

41. In making a determination as to whatlam entity was undeapitalized “courts

focus on the initial capitalization: whether apanate entity was or wasot set up for financial

failure.” In re BH S&B Holdings LLC 420 B.R. 112, 136 (Bkrtcy. S.B.Y. 2009) (citations

and internal punctuation omitted).

42.  Furthermore, “[u]ndercapitalion, where it is clearly shown, is an important

A\)”4

factor in determining whether éhdoctrine of alter ego shoulak applied. However, in th¢
absence of fraud or injustice tivee aggrieved party, it is not asolute ground for disregarding

a corporate entity.” North Aington Med. V. Sanchez ConstB6 Nev. 515, 522, 471 P.2d 24

o

244 (Nev. 1970).
LasVegas.
43.  Although the Bosworths did not invest money directly into Bosworth Nevada
Investments, they invested asificant amount of money intthe Las Vegas franchise for the
benefit of Bosworth Nevada Insegnents, NRL Rentalgnd/or the franches including, without
limitation, funds for franchise fees, rent, leasdhatprovements, fixtures, computer equipmept,
equipment wash racks, and service equigrfamwhich VFS did not provide financing.
44. The Bosworths also provided numerougggis of equipment to establish the

rental inventory for the Las Vegas franchisedese the franchise opened and began operating
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approximately 3 months before Vip8ovided financing for equipment.

45.  Moreover, the Bosworths caused certainthef Marine Quest Defendants and
D&M Account to fund numerous short-term loansassist NRL Rental® making payroll and
purchasing additional rental equipment.

46. Finally, even though they had no obligatimndo so, the Bosworths paid off th

e

$435,000.00 Balli Loan, all of the proceeds of whigre utilized for operational expenses and

equipment purchases.
47.  Accordingly, the Las Vegas franchise was not “set up for financial failure.”
SanAntonio.

48.  Similarly, Volvo Rents would not havepproved the opening and/or operation
the San Antonio franchise had Volvo Renlt¢ation, branding, appearance, and other
opening requirements been met. The Bosvgodhsisted in meeting those requirements
providing capital to the San Antonio franchigedéor NRL San Antonio foexpenses including
franchise fees, rent, leasehold improvatsefixtures, andervice equipment.

49. Moreover, the San Antonio franchise reqdi@n infusion of rental equipment i

of

re-

by

n

order to operate for 6-7 months prior to VFSuing its first credit advance. The Bosworths

provided some or all of that equipment.

50. In addition, although they had no obligatiimndo so, the Bosworths obtained (a
personally guaranteed) the $400,000.00 loan frofferden Bank with the intent of funding
operational expenses and purchasing additional equipment for the San Antonio fra
Marcel directed that the loan be transferred@mrant County only aftehe learned that Volvg
Rents had opened a store across the freéwaythe San Antonio franchise location.

51. Therefore, like the Las Vegas franchitige San Antonio franchise was also r
“set up for financial failure.”

Unauthorizediversionof Funds

52. Volvo Rents did not present any evidencestipport its contention that either ¢
the Bosworths used any fundsasfy of the NRL entitie for their own benefit, for their spouse

benefit, or for the benefit of Bosworth Fasrmor any of the Marine Quest Defendants.

ot
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Treatmenbf CorporateAssets as the Bosworths’ Own

53. All of the transactions between thHRL entities, on the one hand, and the D&

Account, Bosworth Farms, and/or any of tharine Quest Defendants, on the other, we

conducted at arm’s length. Moreover, the marinas that stored equipment from the San 4
franchise did not use any of the equipment Balti delivered after the franchise closed, n
could they: the construction equipment that wassferred was not suitable for marine u
Finally, neither of the Bosworths used any frasehassets for their owlmenefit, nor did they
direct Balli or any employee dither of the franchises to utié any franchise assets for tk
benefit of their spouses, Boewh Farms, or any of the Marine Quest Defendants.

54. Thus, Volvo Rents did not present any evidence to support its contention th
Bosworths, Bosworth Farms, and/or any of kharine Quest Defendants treated any asset
NRL Rentals or NRL San Antonio as their own.

CorporateFormalities

M

\nton

or

e

at the

55. Bosworth Nevada Investments, NRL Rentals, NRL Texas, and NRL San Antonio

were each organized in accordance with the lafvthe state in which they were organiz
(Bosworth Nevada Investments and NRL Rdsitin Nevada, and NRL Texas and NRL S
Antonio in Texas). Moreover, although they didt conduct formal meetings or keep form
meeting minutes for any of thetaies other than Bosworth Neda Investments, the Bosworth
and Balli conducted regular telephonic meetings to discuss the business of the franch
which the entities were organized. Furthermamgther NRL Rentals nor NRL San Antonio n
NRL Texas shared offices or employees witbsworth Farms or any of the Marine Qusg
Defendants. Finally, all of those entities and eatkhe Bosworths filed separate tax returf
and NRL Rentals, NRL San Antonio, and eachtld Bosworths maintained separate ba
accounts.

56. All of the entities at issue sufficiently observed corporate formalities.

Fraud or Injustice.
57. The Nevada Supreme Court has deteeahitnat “the corp@te cloak should nof

be lightly thrown aside, and . . . the alteroedoctrine is an exception to the general r

ed
an

al
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recognizing corporate independericeFC Mktg. Group, Inc. v. Loomis115 Nev. 896, 903-04

8 P.3d 841, 846 (Nev. 2000).
58. In addition, “[t]healter ego doctrine doe®t guard every unsatisd creditor of a
corporation but instead affords protection whesene conduct amounting to bad faith make

inequitable for the corporate owner to hidéibe the corporate form.” _Sonora Diamond Co

v. Sup. Ct. 99 Cal. Rptr. 2d 824, 836 (Cal. Ct. App. 2000).

59. In short, “[a]lter ego is an exdme remedy, sparingly used.”_Id.

60. The fact Volvo Rents is liable to VFS the approximate principal amount of $1

million does not make either of the Bosworths liable to Volvo Rents merely becaug
Bosworths had direct or indireowwnership interests in certain tfe judgment debt entities.
Rather, Volvo Rents must demonstrate that audror injustice would be promoted if th
Bosworths were not found to be the altgos) of one or moref those entities.

61. As discussed above, none of the custgmfactors that courts analyze
determining whether to assign alter ego liabilityighs in favor of Volvo Rents. Indeed, Volv
Rents did not demonstrate that either of Bosworths engaged in any wrongdoing whatsoe
Therefore, the Court need not engage in allééetdiscussion as to fraud or injustice.

Additional Considerations.

62. In addition to the foregoing, Volvo Rents’ conduct must be taken into acg
when assessing fault for the failure of then Sentonio: without seeking or obtaining th
permission of NRL San Antonio, Volvo Rents apd a store across the freeway from the §
Antonio franchise, which caused the Bosworths Balli to close the frathise because they hg
no interest in competing with Volvo Rentstin NRL San Antonio’s exclusive franchis
territory.

63. Furthermore (as Natwick and Moore conceded), the impact of the (
Recession on the failure of the Las Vegas franchise cannot be igddredonstruction industry
in Las Vegas all but disappealr in late 2007/ebr 2008. In all likéihood, no amount of theg
Bosworths’ capital would have #ad the franchise, the success of which was directly relatg

the viability of theconstruction industry.
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64. Volvo Rents did not present any evidene demonstrate that either of th
Bosworths engaged in any contldbat would sanction the imptisn of alter ego liability.
Therefore, the Court need not conduct a “reverse veil-piercing” analysis to determine w
any of the Marine Quest Defendants, Boswadstvada Investments, and/or Bosworth Far
is/are the alter ego(s) of tB®sworths, or either of theff.

JUDGMENT IS ENTERED AS FOLLOWS : Based on the foregug Findings of Fact
and Conclusions of Law, Plaifitshall take nothing by suit.

JUDGMENT IS FURTHER ENTERED AS FOLLOWS : Defendants may make
motion for attorneys’ fees, if appropriate, ateimand costs as provided for under the Fed
Rules of Civil Procedure, and anyhet applicable rule or statute.

Dated:February 8, 2013.

b (j‘ - 'r_.-":_.-l'.i J .-: _.""l:"r_\_l':ﬂ_ ..' I-LI.-I "
UNiTED'STATES DISTRICT JUDGE

Approved as to form and content:

James T. Kilroy, Esq.
Brian P. Gaffney, Esq.
Attorney for Plaintiff Volvo
Construction Rents, Inc.

% Volvo Rents did not present any evidenaesupport any of its claims against NRL Hig

Access, LLC, Vegas Rents, and/or Chavez.
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