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1 manager, but it's for corporate banking products as

2 opposed to investment banking products which would be
3 pitching high yield M & A advisory equity.

4 Q And when did you be -- when did you take on the
5  job that you've just described?

6 A At the time the B of A Merrill merger came

7 together the gaming group for Bank of America which |

8 was a part of was based in Los Angeles, but at the time
9 of the consolidation with Merrill the gaming group

10  consolidated back to New York and rather than move to
11 New York and continue as an investment banking coverage
12 officer, | took over this job which is the corporate

13  banker, you know, for the same client base. It's just a

14  slightly different focus.

15 Q And you were now a corporate banker as opposed
16 to an investment banker?

17 A That's right.

18 Q And the difference being?

19 A The set of products that | market.

20 Q Difference being?

21 MR. CANTOR: | think he just said it. Go
22 ahead.
23 THE WITNESS: The investment banker's

24  responsible -- first of all, he'll be responsible for

25  the overall relationship, but he will then focus on high
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-—

yield, high grade products, equity, M and A advisory

2 products, typical traditional investment banking

3 products.

4 So my job is confined to those corporate

5 banking products that involve the bank's balance sheet.

6 BY MR. DILLMAN:

7 Q You referred to the consolidation merger with
8 Merrill.
9 A Uh-huh. Merrill Lynch, yes.

10 Q When did that occur?

11 A The acquisition was in fourth quarter of '08

12  the consol -- | believe the merger closed -- we came
13  together as a group right around February of '09. And
14  my job changed at that point.

15 Q Okay. That's what | was going to ask.

16 A Yeah.

17 Q So prior to February of '09 you were an

18 investment banker in the gaming group at Bank of America
19  based in Los Angeles?

20 A That's right.

21 Q After February of '09 you were a corporate

22  banker in the gaming group at Bank of America Merrill
23 Lynch based in -- at that time you were based in Los
24  Angeles.

25 A That's right.
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1 Q And was the corporate banking arm of the gaming
2 group also based in Los Angeles?
3 A I'm the only one, so, yes.
4 Q By definition.
5 A Yes. It's a one-man job.
6 Q Where you are it's based.
7 A Yeah.
8 Q And your card indicates two entities as we

9  mentioned. The firstis Bank of America N.A. As of

10  today what is your role within Bank of America N.A.?

11 A Bank of America N.A. is the entity that

12 actually lends money and so that's on my business card
13  because I'm marketing products in which Bank of America
14 lends money.

15 Q Are you employed by Bank of America N.A. in any
16 capacity?

17 A And | have to clarify this, but | believe I'm

18  considered a dual employee of the bank with the K side
19  and in the investment banc. That's been the case in the
20  past, and to be honest, I'm not perfectly sure whether

21  that designation persists today so ...

22 Q To parse that out, it is your belief that as of

23  today you're a dual employee of Bank of America N.A. and
24 of Merrill Lynch Pierce, Fenner & Smith Incorporated?

25 A That's right.
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1 Q You're not certain of whether that's true today
2 but you -- that was, in fact, the case prior to the

3 merger with Merrill --

4 A Yes, those are the notion -- I'm sorry.

5 Q That's okay. Prior to the merger with Merrill
6  Lynch?

7 A There's the notion of a dual employee so that

8 employees like us could sign bank documents. We had to
9 have that designation.

10 Q Prior to February of '09 you were a dual

11 employee of Bank of America N.A. and Banc, B-a-n-c, of
12 America Securities; is that correct?

13 A That's right.

14 Q Okay. And for the record, again, people who

15  review this may not be -- certainly will not be as

16 familiar as you are in the industry.

17 A Yes.

18 Q When you say bank with a K versus banc with a C
19  what were you referring to?

20 A | prefer to those products which a traditional

21 commercial bank would offer as opposed to investment
22  bank.

23 Q Soin your dual employment role prior to

24  February, '09, you were both for the entity that would

25  provide corporate banking vehicles or investments as
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1 were reasonably contemporary deals. And so, for

2 example, Vinnie Tria would have been on the scene for
3  the Fontainebleau Miami deal, not for Fontainebleau Las
4 Vegas. Ask your question again so | know.

5 Q |justwant to make sure that the deal team you

6  gave me was the deal team that related to the

7 Fontainebleau Las Vegas project as opposed to some other

8 project.

9 A Everybody | named --

10 Q Yes.

11 A --worked on Fontainebleau Las Vegas.

12 Q Allright. And some or all --

13 A In some way or another.

14 Q And some or all of the people you named worked
15 on Miami as well?

16 A Some.

17 Q Okay. Were there any other projects that you
18  considered to be part of the -- your portfolio on behalf
19  of your client Fontainebleau?

20 A No. Those were the two.

21 Q Let's stick with Las Vegas.

22 A Okay.

23 Q Above the line you've provided me Mr. Newby,
24 Mr. Yunker, and Mr. Bender.

25 A Yes.
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1 Q What was Mr. Newby's role?
2 A Bill was the most senior member of the gaming

3  team and so he took kind of an overseer role and a lead
4 client position. His contacts would certainly be with

5  Jeff Soffer and with Glenn Schaeffer, less so with the
6 lower tiered personnel at Fontainebleau -- at the

7 company. So sort of a -- sort of a traffic cop, but ...

8 Q Adclient interface guy?

9 A Yes. On a senior basis.

10 Q Was Mr. Freeman part of this team at any point,
11 part of the Fontainebleau team at Bank of America?
12 A Yes.

13 Q And his name is not on the chart. Where would
14 [ putitif | were to put his name on this chart as of

15  the date that he left?

16 A Jim worked -- Jim Freeman worked most closely
17 with me and with the product people as we thought about
18  ways to put together the financing package for

19  Fontainebleau Las Vegas.

20 Q Was he above the line?

21 A Yes. Yes.

22 Q And was he a managing director, vice-president
23  orsomething else?

24 A Jim was either a vice-president -- | believe he

25 was a vice-president.
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1 Q In terms of seniority, can you place him
2 between these -
3 A To the left of Bret Yunker. If that gives you
4 the context.
5 Q Sure. If he places in between Jeff Heimann and
6 Bret Yunker in terms of seniority.
7 A Yes.
8 Q Mr. Yunker; what was his role in connection

9  with the Fontainebleau Las Vegas project?

10 A Bretinitially supported Jim Freeman conducting

11 heavy analytical work as a vice-president in this role

12 would do. Vice-presidents take direct responsibility

13 for executing deals. A lot of day-to-day work seeing --

14 you know, once a deal is mandated, seeing the documents
15  are correctly drafted and negotiated. And -- and so he

16  supported Jim in that role.

17 Q We're talking now about pre closing; correct?

18 A Yes.

19 Q Did Mr. Yunker -- strike that.

20 Did Mr. Freeman have any role post closing?
21 A No.

22 Q Because he was at Fontainebleau?

23 A Yes.

24 Q Did he -- he left for Fontainebleau prior to

25 the execution of the underlying facilities; correct?
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1 A Yes.

2 Q Mr. Yunker, did he have any involvement in the

3 Fontainebleau Las Vegas project post closing?

4 A In terms of what?

5 Q In terms of anything.

6 A Yes. For a while.

7 Q What was his involvement and when?
8 A I don'treally - | can't think of anything in

9 particular. [ can't think of involvement generally that
10  there would be after closing.

11 Q Ididn't understand that. Generally would

12 Mr. Yunker have involvement post closing in deals that

13 he worked on with you?

14 MR. CANTOR: Object to the form.
15 You can answer.
16 THE WITNESS: Yeah. I'm not - | don't know

17 how to answer that.

18 BY MR. DILLMAN:

19 Q Okay. In Fontainebleau you recall he had some
20  involvement, you just don't recall sitting here right

21 now what involvement he may have had; is that fair?
22 A Yes.

23 Q We'll perhaps see documents during the course
24  of your deposition that helps refresh your recollection

25 in that regard.
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A I'd have to look at a sources and uses, but |

—

2 don'tthink that they came in time to finish
3 construction. No, in fact -- they couldn’t have because

4  you couldn't close on the condo until the building's

5 done.

6 Q Couldn't get the pinks until the building is
7  done.

8 A That's right. Yeah. So our -- you know, the

9 first repayment source was going to be condo proceeds,
10 you know, as those condos were closed on and people
11 ostensibly moved in.

12 Q In terms of the moneys that were going to be

13  available to pay for the construction, those moneys were
14 equity, the credit facility moneys, and the retail

15  facility moneys?

16 A And high yield.

17 Q Excuse me. And the second mortgage.

18 A Yes.

19 Q Notes.

20 A Yes.

21 Q Post closing, what was your involvement, if

22  any, in the Las Vegas project?
23 A Are we in a time period now where the loans
24  have closed and -- put me in a time frame.

25 Q Sure. What | mean by post closing is after the
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1 MR. CANTOR: Object to the form.
2 THE WITNESS: [I'm struggling with the word
3 “involvement." There were -- yeah, there were bumps,

4 but -- no, | don't really recall dialing up my

5 involvement as a result.

6 BY MR. DILLMAN:

7 Q What bumps do you recall?

8 A To me the first thing that | can remember is

9  when Lehman collapsed, and it looked like we had a gap
10  in our funding sources.

11 Q Any other bumps?

12 A At what point?

13 Q Any point post closing.

14 A | recall noting that it was becoming -- that --

15 the imbalance test that needed to be satisfied looked
16  like it was starting to get tighter and tighter.

17 Q When did you -- can you put that in -

18 A | would say that was more in a spring of '09

19  time frame.

20 Q Anything else without reference to documents?
21 A Anecdotally | think the condos weren't selling
22  asrapidly and readily as -- as had been anticipated.
23 Q Which, again, didn't impact the construction or
24 completion of the project, but might impact the

25  subsequent payout on the loans from the anticipated
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1 condo proceeds?
2 A  Yes. Now --
3 Q Go ahead.
4 A Yes. That's right.
5 Q I didn't mean to cut you --
6 A No. That's -- that's what | can say with
7 specificity. Yeah.
8 Q Okay. Did you at any point in time pre or post

9  closing become involved in discussions with respect to

10  the budget for the project, the Las Vegas project?

11 MR. CANTOR: Objection.
12 You can answer.
13 THE WITNESS: Not specifically with the budget.

14  That really wouldn't have been my job.

15  BY MR. DILLMAN:

16 Q Did you become aware at some point that

17  Fontainebleau had exceeded the budget that was provided
18 to the lenders as part of the credit facility?

19 MR. CANTOR: Objection.

20 BY MR. DILLMAN:

21 Q You can answer.
22 A Should | answer?
23 MR. CANTOR: Yeah, you can answer. I'm sorry.

24  Unless | can specifically tell you not to, you can

25 answer.
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1 THE WITNESS: The way | remember it is more

2 that imbalance was getting tighter. | can't say that,

3 oh, you know, for example, | can't say that | was aware
4 that suddenly the budget is 200 million over. A project

5 of that size is going to have pieces moving around a

6 little bit and so | don't know at any point in time

7 which element was over budget versus, you know,

8 something that might have been under budget, what might
9 have been handled by contingencies. [ just didn't have
10  that kind of command of those details.

11 BY MR. DILLMAN:

12 Q Okay. Aliright. And I'm not talking about

13  the ebbs and flows of line items and where we get cost
14  savings and where we have a little bit of overage and so
15 on, but - but something more like what we refer to,

16 something like there's a budget overrun of $200 million

17 here.
18 A [ can't remember any particular number like
19 that

20 Q And that would have been -- something in that

21 magnitude would have been at least something that you
22  would have taken note of if you had been apprised of it?
23 MR. CANTOR: Objection.

24 THE WITNESS: On a project of two and a half

25  billion or so, | don't know that | would have considered
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1 that a fatal overage.
2  BY MR. DILLMAN:
3 Q It would have been important, important to
4 understand? |
5 A That's a material number.
6 MR. DILLMAN: Okay. | suspect -- how are we

7 doing on the time? Are we okay?

8 MR. CANTOR: Very long tapes.

9 MR. DILLMAN: Why don't we take a break.

10 THE VIDEOGRAPHER: We're going off the record
11 at10:46.

12 (Recess.)

13 THE VIDEOGRAPHER: We're on the record at

14 10:55.

15 (Plaintiffs' Exhibit 214 was marked.)

16 BY MR. DILLMAN:

17 Q Mr. Varnell, before the break we were talking

18  about budget increases and so on. You had mentioned
19 $200 million. | placed in front of you as Exhibit

20 214 --

21 A Actually | didn't mention 200 million. It was

22  said to me.

23 Q We discussed. Whatever. The presentation to
24 lender which | placed in front you, Exhibit 214.

25 A Shall | look at it?
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1 Q Does it bring back any recollection that indeed

2 you were involved in more than the way that you've

3 described, and | don't mean to say that that wasn't

4 involved, that you were involved in more substantive and
5  additional ways relating to the $200 million of

6 changeovers?

7 A Notatall.

8 Q Okay. D‘id you -- after this pointin time, in

9 other words, the May, June time frame did you become
10  aware that Turnberry or Fontainebleau Resorts were

11 seeking additional capital in connection with their --

12  in 20087
13 MR. CANTOR: Object to the form.
14 You can answer, if you want.

15  BY MR. DILLMAN:

16 Q Let me reask the question. Did you at any

17 point become aware that Fontainebleau Resorts and/or

18  Turnberry were looking for additional capital?

19 A Yes.

20 Q In 2008.

21 A Yes.

22 Q What did you become aware?

23 A  What did | become aware of?

24 Q Yeah.
A

25 There were ongoing conversations about how down
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1 the road we would take -- we or the company would go
2 public through an IPO. Our view was that we probably
3 needed one more project to be able to describe a viable
4 IPO candidate, and that moreover additional capital

5  would help create cushion for all the projects. That

6 they were undertaking.

7 Q And was there cushion that the company needed
8 for the Miami project and/or the Las Vegas project?

9 A No, | don't remember any specific conversations
10  about that.

11 Q Did you have conversations with Mr. Freeman

12 about this notion of an IPO?

13 A No. This -- | recall conversations more with

14  Glenn Schaeffer.

15 Q Any other -- well, did you have any

16  conversations that -- about different possible capital

17  raises other than an IPO?

18 A Yes. Yes.

19 Q And these were in 20087

20 A | don't recall if they were in 2008.

21 Q Describe the conversations.

22 A | don't remember when it happened, but Dubai
23  World had executed their deal with MGM on CityCenter and
24  Dubai World had also acquired 50 percent of

25 Fontainebleau Miami. | don't remember the time frame
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1 that that was. However, investments by Sovereign Wealth
2 Funds was a very popular source of funding until the

3 crash.

4 Q Any others possible capital raises by the

5 company that you became aware of in '087?

6 A No. | don't remember anything - any specific

7 conversations.

8 Q You know who Kenny Moelis is?

9 A |do.

10 Q Whois that?

11 A Kenny, a long time -- | believe Kenny ran DLJ's
12 investment banking office in Los Angeles, moved to UBS
13  in Los Angeles, and then left to form his own firm, and
14 Kenny was a long-time fixture in the gaming space as a
15  mergers and acquisitions adviser and at those firms a
16  capital raiser.

17 Q You became aware that Mr. Moelis was involved
18  in some capacity with -- with Fontainebleau Resorts?
19 A Yes.

20 Q And you became aware of that in the

21  September-ish time frame?

22 A | don't remember if it was September.

23 Q Okay. How did you become aware of it?

24 A | thought -- and | don't remember who, but |

25  heard a rumor that Kenny was talking to Fontainebleau.
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1 | remember asking Jim about it.
2 Q And what did Mr. Freeman tell you?
3 A Jim described the discussions that they had
4 with Kenny.
5 Q Whatdid he tell you about it?
6 A That Kenny was a long-time friend of Glenn

7 Schaeffer and that | remember taking it as part of this
8 whole notion of going public in an IPO.

9 Q That's how you understood -- that's what you
10  understood Mr. Moelis's involvement would be?

11 A Yes. To advise on capital -- on equity capital

12 raising. And | remember not being surprised that Glenn
13 would reach out to Kenny because he had such a long
14 history.

15 Q Equity capital raising in general or an IPO in

16  particular?

17 A | don't recall the difference at that time.

18 Q I'm going to try and date the Moelis

19  information and I'm going to place Exhibit 218 in front
20 ofyou--

21 A Okay.

22 Q --which will at least give us a point in time.

23 (Plaintiffs' Exhibit 218 was marked.)

24  BY MR. DILLMAN:

25 Q 218 is an e-mail from yourself to Mr. Bender,
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-

at least the top one is, an e-mail you sent.

2 A Yes.

3 Q The bottom e-mails are e-mails that you also
4  sent.

5 A Yes.

6 Q The first one of which at the bottom is from

7 you to Mr. -- excuse me, Mr. Freeman with a copy to Bret
8 Yunker. And no content -- you have no content except a
9  subject line that says "Kenny Moelis. Question mark."
10 A Yes.

11 Q That was when you first came to learn that

12 there might be some communications going on with Mr. --
13 with Fontainebleau and Moelis or is that a more

14 particularized question?

15 A No. It was when | heard maybe they were

16  talking to Kenny.

17 Q You--

18 A And | was chiding Jim.

19 Q Chiding Jim about meeting with Kenny?

20 A Yes.

21 Q And why were you chiding him?

22 A You know, at this point, you know, this --

23  Schaeffer and Fontainebleau were all important clients
24  tous. We had raised a lot of money for the project and

25 we wanted to continue to be, you know, the sole adviser,
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1 investment bank, so forth, to the company.
2 Q Bank of America at this time in the gaming

3 industry Wasn't known for equity raises as much as it

4 was financing; correct?

5 A Yes.

6 Q So it didn't surprise you that the company

7 would be going perhaps outside of Bank of America to

8  look for these kind of raises?

9 A No.

10 Q Did you have an opinion about Moelis one way or
11 the other? Positive? Negative?

12 A Positive.

13 Q And you were chiding Mr. Freeman only politely
14 to say, this is business that you could be looking to us
15  to as well? Something along those lines?

16 A Yes.

17 Q And what did you mean when you said -- when you
18  say to Kyle Bender, "Hellfire may soon rain down upon

19  Fontainebleau"?

20 A Doesn't seem so funny now.
21 Q I'm sure it was funny at the time.
22 A I'm forget what movie line. It was a line from

23 a movie that we had been bandying back and forth,
24 whether it was PULP FICTION or something like that. And

25 | was showing Kyle that -- looks like Jim's talking to
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1 Kenny and, you know, boy, is he going to pay hell for
2 that, and | used this phrase. But it was in a sarcastic
3 and, you know, it was -- | was alluding to, you know,

4 some banter that we had been enjoying.

5 Q Some movie banter?
6 A Yes.
7 Q I'm sure we can look it up on Google and find

8  outwhatitwas.

9 A Yeah.

10 Q But what was the reason that hellfire would

11 rain down upon Fontainebleau? | assume you didn't
12 literally mean hellfire. But what was the connotation

13 of that line with Kenny Moelis's involvement with

14  Fontainebleau?

15 A It was basically | was aggravated because | was
16 going to have to explain Kenny's arrival on the scene to
17 my éwn bosses who saw themselves as, you know, Bank of
18  America. And, that, you know, that | was going to be
19 aggravated with Jim and with Glenn for not having sort
20  of tipped me off to that.

21 Q How were you tipped off to this?

22 A | --itwas -- it was chatter at a bank meeting

23  one night. | don't remember exactly who told me.

24 Q They may have put some context on Exhibit 219

25 which | place in front of you.
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1 | (Plaintiffs' Exhibit 219 was marked.)
2  BY MR. DILLMAN:
3 Q Which is an e-mail from Mr. Bender to you
4 responding to your hellfire e-mail.
5 A Yeah.
6 Q This is an e-mail you got?
7 A Yes.
8 Q Mr. Bender says, "Uggh.”
9 A Yes.
10 Q Did you know what Mr. Bender meant when he said
11 "uggh"?
12 A ldid.
13 Q What did he mean?
14 A He meant, oh my, God, now we have to explain
15  this to Ron and Evan.
16 Q The "it" again is somebody else is
17  going after --
18 A Yes, a new -- you know how -- well, | shouldn't

19  presume. Butinvestment banking is competitive and

20 language gets colorful when competitors are considered.
21 Q "Uggh"is pretty subdued actually. | could

22  have -- | could have thought of more colorful language
23  presumably so ...

24 A Kyle knew what | meant.

25 Q And your understanding of this was simply here
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1 potential negative for the Fontainebleau Las Vegas

2 financing?

3 A The issue is whether or not they would continue
4 to fund or whether that funding would have to be found

5 somewhere else.

6 Q With whom did you have discussions on that
7 topic?
8 A | didn't have discussions so ‘much as be copied

9 on e-mails and listen to conference calls.
10 Q You were on conference calls in which that

11 topic was discussed?

12 A Yes.
13 Q Who else was on the call or the calls?
14 A | would point to -- | would point to an

15  addressee list on an e-mail and name those people.

16, Q Let me give you an e-mail and see if that

17  helps. Sorry. This has previously been marked as

18  Exhibit 71, |

19 A Okay.

20 Q 71 is an e-mail dated at least top one of which

21  isdated September 19, 2008. .It's from Mr. Yunker to

22 Mr. Susman, Mr. Howard, yourself, and copied to Brandon
23  Bolio.

24 A May | ask what day of the week that was.

25 Q You could. I'm not sure | could tell you,
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1 Q Whether you have it or not, I just -- my

2 question is: Do you recall having reviewed it?

3 A No.

4 Q Atany time after Lehman bankruptcy?

5 A No.

6 Q You were familiar with the provisions of this

7 agreement at one point in time, were you not?

8 A | understand the purpose of the agreement.

9 I -- 1 don't have the command at all as to what --

10  what's in -- how it's laid out so no.

11 Q The -- let me point your attention to page 40
12 of the agreement. The provisions 3.3.23 entitled

13  "Retail Advances." Do you see that?

14 A ldo.

15 Q Read that if you'd like. My question is: Is

16 that one of the provisions that was being discussed by
17 the group that we've -- that we've been talking about?
18 A This subject matter -- it was this type of

19 subject matter that | remember the primary parties

20  discussing and me listening.

21 Q "This" being this particular section?

22 A ldon'tknow. We didn't -- | don't remember

23  references to particular section numbers.

24 Q You recall -

25 A I remember them talking about the retail money
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1 coming in and what the conditions were and things like
2 that as part of being able to meet a funding request.

3 Q Do you recall discussions concerning whether or
4 not funding from someone other than one of the retail

5 lenders would be permissible under the conditions of the
6 Master Disbursement Agreement?

7 A ldon't remember a specific discussion about --

8 about that personally.

9 Q Do you remember discussions about whether or
10  not FBR Fontainebleau Resorts could pay for Lehman under
11 the retail facility?

12 A | remember hearing about that being discussed
13  as a potential alternative, but never -- | don't recall

14 it being identified as -- as the solution.

15 Q Do you recall there being discussions with this

16 group about whether or not payment by Fontainebleau
17  Resorts would violate any of the conditions to

18 disbursements in the Master Disbursement Agreement?
19 A You know, | don't -- | don't have specific

20  recall of how that particular option was discussed.

21 Q You recall, however, that in general, whether

22  you recall the specifics, that in general there were

23  discussions around the issue of whether or not payment
24 by Fontainebleau Resorts of Lehman's share of the retail

25 advances would violate any of the conditions precedent
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1 in the Master Disbursement Agreement?
2 A No. [wouldn't put it that way. | remember of

3 options being discussed, hey, can -- could Fontainebleau
4 itself make up the difference.

5 Q Right. And the question then being, could it,

6 means could it consistent with the Master Disbursement
7  Agreement?

8 A Butldon't -- yeah, | don't remember

9  specifically whether it was addressed in that context or
10  whether, in fact, they had the wherewithal to do it.

11 Q You don't recall whether the question was, hey,

12  do they have the ability to do it or, hey, do they have

13  theright to do it; is that --

14 A Right.

15 Q Okéy. Do you recall having discussions with

16  anyone regarding Fontainebleau Resorts' ability to make
17  payments for Lehman under their retail facility?

18 A No. | wouldn't -- it wouldn't have been

19 something that | would have been working on or pursuing
20 atthe time. Because | had people who were -- whose job
21  itwas to interpret and opine on such things.

22 Q Including Mr. Yunker who helped draft this

23 agreement?

24 A No. Bret--though Bret was exceedingly

25 knowledgeable in the documents and so forth, it wasn't
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=N

his job to make that determination either.

2 Q But he was a person who you would look to as

3 somebody, as you said, exceedingly knowledgeable about
4  these documents?

5 MR. CANTOR: Objection.

6 THE WITNESS: | wasn't looking to anyone.

7  BY MR. DILLMAN:

8 Q You would agree with me that Mr. Yunker was

9 exceedingly knowledgeable about the documents,

10  specifically the Master Disbursement Agreement?

11 A Bret had significant involvement in its

12  preparation. I'm not sure what "exceedingly

13  knowledgeable"” means. But, he was -- yeah, | think Bret
14  would be a reliable source of what was in the document.
15 Q Any discussions regarding whether or not the

16  Lehman bankruptcy was a material adverse event that
17  might prohibit funding under the -- the disbursement

18 agreement?

19 A No. | don't remember specific conversations

20 about that. | don't remember it going in that

21 direction.

22 Q Any discussions as to whether or not L.ehman'’s
23  failure to meet its obligations under the

24  credit facility -- the retail facility was a default

25 that would preclude funding under the disbursement
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1 agreement?
2 MR. CANTOR: Objection.
3 You can answer.
4 THE WITNESS: Oh. No. At this point we -- we

5 didn't know whether Lehman was going to fund or not so
6 that -- | don't know that we took it those several steps

7 further and tried to understand. | just -- we just --

8  the most | remember is us wondering if Lehman was going
9 to fund. And if not, what's the company going to do to

10  make up the difference.

11 BY MR. DILLMAN:

12 Q No questions like if it doesn't fund, what does

13 that mean? Just whether it's going to fund or not and

14  you stopped there?

15 MR. CANTOR: Objection.

16 THE WITNESS: In terms of how we were -- we

17  were looking at it, we were just, gee, if Lehman doesn't
18  fund, where's the company going to -- how's the company
19  going to assemble its -- its draw request.

20 BY MR. DILLMAN:

21 Q Bank of America had a decision that it was

22  going to have to make at the end of September and that
23  was whether to disburse funds or not; right?

24 A Yes.

25 Q In that regard Bank of America had to make a
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1 decision as to whether or not funding by Lehman or not
2  was an event that would -- that would preclude

3 disbursement; right?

4 A [don't know.

5 MR. CANTOR: Objection.

6 BYMR. DILLMAN:

7 Q One would think that at the end of the month

8 making the decision about whether or not to disburse

9 thatB of A would look to whether or not Lehman's

10 funding in whatever way it was or wasn't made impacted
11 the obligation that it had to disburse under the

12  disbursement agreement.

13 MR. CANTOR: Objection.

14 THE WITNESS: | don't know.

15 BY MR. DILLMAN:

16 Q You don't know whether those conversations were
17  goingon?

18 A They probably were.

19 Q Okay. Butif they were, they weren't going on

20  with you?

21 A No. Because my opinion wouldn't matter in that
22  case.

23 Q Who ultimately was the person responsible for

24  making that decision whether to disburse or not?

25 A Yeah. Jeff Susman had responsibility for that.
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1 Now, he did -- and | would expect that he would rely on
2 counsel to help him -- help guide him in the

3 interpretation of the agreement and the ultimate

4 dispensation of it.

5 Q Who -- who did he report -- strike that.

6 Did Mr. Susman és far as you understood the

7  structure need to get sign-off from anybody on the

8  decision --

9 A ldon't know -- | don't know whether he needed
10 formal sign-off. I'm sure he talked to his counsel and
11 needed to report internalily.

12 Q Okay. We can put counsel discussions aside
13  because B of A has taken the position its not relying on
14  any advice of counsel in this case.

15 MR. CANTOR: Well, what we've taken the

16  position is that we're not asserting a reliance on

17  counsel defense.

18 MR. DILLMAN: We can quibble over that, but

19  reliance of counsel's off the table.

20 THE WITNESS: Okay.

21  BY MR. DILLMAN:

22 Q Let's assume that for this. What is there --

23  who else, if anyone, would you assume Mr. Susman would
24 need to consult with before making a decision whether to

25  disburse or not at the end of September?
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1 A [don't know that he had to consult with

2 anyone. For all | knew he had final say.

3 Q Okay. Allright. We -- | take it that I'd be

4 correct in saying that one person he didn't need to

5 consult with in that regard was you; is that right?

6 A He did not -- he didn't need my sign-off for

7 his final determination.

8 Q Whether he needed it or not, he did not get

9  your sign-off on whether or not to disburse --

10 A No.

11 Q --in September,; is that right?

12 A That's right.

13 (Plaintiffs’ Exhibit 229 was marked.)

14 THE WITNESS: May |.

15  BY MR. DILLMAN:

16 Q You may. | keep telling you those are yours.
17 Exhibit 229 is an e-mail dated September 19,
18  same day as the -- as Exhibit 228. It is the same group
19  andindeed it is the e-mail that is next in the chain of
20 the ones that we looked at for 228.

21 A Uh-huh.

22 Q An e-mail that you received?
23 A Yes.
24 Q Mr. Susman says to the group, "In my opinion

25 there is still one issue that still needs to be

Bank of America - Fontainebleau None Page 180



Case 1:09-md-02106-ASG Document 375-31 Entered on FLSD Docket 12/03/2013 Page 32 of
52
Varnell, Jon 3/17/2011 12:00:00 PM

1 resolved, that is, do we as the bank agent make the

2 unilateral call to interpret the FB funding as retail

3 agent funding (or waive the condition if interpreted

4 differently) or do we seek required lender consent?”

5 Do you see that?

6 A Uh-huh. Yes. Yeah.

7 Q FB funding, do you interpret that as [ do to

8 mean funding by Fontainebleau Resorts?

9 A Ido. Yes, |do.

10 Q Does this help you recall that there were, in

11 fact, discussions as to whether or not funding by

12  Fontainebleau results -- Resorts would violate any

13  conditions under the Master Disbursement Agreement?
14 A Yeah. [ remember the potential for

15  Fontainebleau making up the differences being discussed.
16 Q And specifically -- I'm sorry. Did | cut you

17 off?

18 A No.

19 Q Okay. Ifyou turn to page 40 of the Master

20  Disbursement Agreement 3.3.23 that we were previously
21  looking at. Do you see it refers to funding by the

22 retail agent and the retail lenders?

23 A Yes.

24 Q And if you go back to this e-mail Exhibit 229

25 do you see where Mr. Susman'’s -- he's asking about
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1 whether the Fontainebleau funding would be funding as
2 retail agent.

3 A Yes.

4 Q Does that help you to recall that what he's

5  asking right -- in this e-mail is whether if

6 Fontainebleau funded it would be a violation of 3.3.237
7 MR. CANTOR: Objection. Your question is

8 whether that refreshes his memory that that's what was
9 going on?

10 MR. DILLMAN: Yeah.

11 THE WITNESS: This isn't making me recall

12 specific conversations. Now I'm seeing the e-mails that
13  I'm copied on. And it looks like Jeff is doing his job,

14 but| don't remember a conversation in which this topic
15  was specifically taken up.

16 BY MR. DILLMAN:

17 Q Require conversations about possible waivers of
18 conditions precedent?

19 A | certainly don't remember anything like that.

20 Q As far as you know no conditions precedent were
21 waived; is that right?

22 MR. CANTOR: Objection.

23 THE WITNESS: |don't know.

24 BYMR. DILLMAN:

25 Q Are you aware of any?
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1 A I'm not aware of any, no.
2 Q He goes on to ask, "Or do we seek required
3  lender consent?"
4 A | see that.
5 Q Do you know what that refers to?
6 A Yes.
7 Q What does that refer to?
8 A Well, required lender consent is where a survey

9 of the lenders on a particular matter is taken and

10  whether sufficient lenders approve whatever action is
11 being contemplated. So | know it broadly. What it
12  means. What required lender consent means.

13 Q Were you involved in the decision to request
14  Fontainebleau to reaffirm its reps and warranties with

15 respect to the September draw request?

16 A |lwas not.

17 Q Do you understand that that occurred?

18 A Yes.

19 Q How did you come to that understanding?

20 A Review -- | saw some e-mails yesterday to that
21 effect.

22 Q Other than seeing things yesterday, had you
23  been aware of that fact?
24 A | don't really remember that episode of Jim

25  being asked to reaffirm until | saw it yesterday
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1 described in e-mails.
2 Q And you saw that in those e-mails that you had
3 been copied in them?
4 A Yes.
5 Q Didn't bring back any recollections?
6 A Not beyond what | read in those e-mails. |

7 don't - it didn't - it didn't cause me to remember

8 specific conversations on the point.

9 Q Do you know what specifically caused Bank of
10  America to seek reaffirmation from Mr. Freeman?

11 A No, | can't say that | do.

12 Q Any specific concern that was motivating them
13  inthatregard?

14 MR. CANTOR: Objection.

15 THE WITNESS: When was the reaffirmation?
16  BY MR. DILLMAN:

17 Q Let me show you what's previously been marked
18  as Exhibit 75.

19 A Okay. Okay.

20 Q 75 is two e-mails.

21 A Yeah.

22 Q Both from Mr. — excuse me, one from

23  Mr. Susman, one from Mr. Freeman, both dated

24  September 26 on the topic of reaffirming reps and

25  warranties by the company.
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1 Q Why not?

N

A |justdon't -- | don't remember calling up Jim

3 and saying, hey, everybody's talking about you.

4 Q Why not?

5 A Whydon't | remember it?

6 Q Why didn't you call up -- strike that.

7 Is it conceivable and you just don't remember

8 that you did call Mr. Freeman and say, look, there's

9 people that are saying that you paid for Lehman; is that
10  true or not?

11 A Oh, itis conceivable, yeah.

12 Q Okay.

13 A Yeah.

14 Q And you don't recall whether you did or you

15  didn't; correct?

16 A No, | don't recall whether | did or | didn't.

17 Q Therefore you don't recall what his answer was
18  if you had the conversation.

19 A That's right.

20 Q Youdid, in fact, however know that the —

21 there were public reports out there that FBR had paid
22 Lehman's share?

23 MR. CANTOR: Obijection.

24 THE WITNESS: You know, | didn't remember that,

25  butlwas shared an e-mail yesterday that reminded me
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1 that there was some conjecture out there.
2 BY MR. DILLMAN:
3 Q And you learned that at least in -- from one

4 source, from e-mails that you were provided from

5 Highland.

6 A Yes.

7 Q Highland was one of the lenders to the
8 facility?

9 A Yes.

10 Q One of the lenders for whom B of A -- that B of
11 Arepresented as the administrative agent?

12 . MR. CANTOR: Objection. Calls for legal

13  conclusion.

14 THE WITNESS: They were in which facility?
15  BY MR. DILLMAN:

16 Q They were in the term loan.

17 A In the term loan. And we were admin agent on

18 the termloan? Yes.

19 Q And B of Arepresented them as disbursement
20 agent.

21 MR. CANTOR: Objection.

22 THE WITNESS: Yes.

23 (Plaintiffs' Exhibit 230 was marked.)

24  BY MR. DILLMAN:

25 Q And here was the lender telling you that and
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1 let me just place in front of you Exhibit 290 -- I'm

2 sorry. 230. Did I put 290 on there?

3 A Oh, 290.

4 Q Yeah. Let me change that. Because that would
5 be completely wrong.

6 This will be 230. You received that e-mail

7 from Mr. David -- to Mr. Howard. Excuse me.

8 A Yes, I did. Yes, I did.

9 Q And Mr. Howard forwards an e-mail from Kevin
10  Rourke of Highland.

11 A Yes.

12 Q Did you know Mr. Rourke?

13 A No.

14 Q Have you since come to know Mr. Rourke?

15 A No, I haven't.

16 Q Mr. Rourke informs Mr. Howard -- well, he

17  states, "Today's Chapter 11 filing by Lehman's

18 commercial paper subsidiary, combined with public

19  reports that Lehman's 4 million portion of the September
20  retail facility draw was actually funded by the equity

21 sponsors underscores the questions and concerns we
22  discussed with you last week. Management's continued
23  evasiveness is not acceptable. Please advise when a
24 lender call will be held."

25 A Okay.
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1 Q Do you recall at some point in time the

2 understanding that there was lender dissatisfaction with
3 the company's response to inquiries about, among other
4 things, who paid the Lehman retail advance?

5 A | knew there was Highland dissatisfaction. |

6 can't say for any other lenders.

7 Q Mr. Howard responds that -- up above he

8 understands -- understand from Jim that we'll be

9 receiving something in writing today. Do you see that?
10 A Yes.

11 Q You understood that to mean that you'd be

12 receiving something in writing addressing the concerns
13  that were expressed in Mr. Rourke's e-mail that he had

14  attached?

15 MR. CANTOR: Obijection.
16 THE WITNESS: That's how -- that's how | read
17  that.

18  BY MR. DILLMAN:

19 Q And did you, to the best of your knowledge,

20  ever receive anything from Jim Freeman or anyone else at
21 FBR answering the question of whether or not the public
22 reports concerning Lehman's -- the payment of Lehman's
23  portion of the September retail facility were true or

24 not?

25 A No. | don't remember Jim responding to that in
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1 an e-mail to me.

2 Q And, again, knowing that the lenders were

3 concerned about this issue, knowing that there were
4 public reports out there, would it have been your

5 practice to call up Mr. Freeman to say, "We need an

6  answer to this -- these questions"?

7 MR. CANTOR: Objection.

8 THE WITNESS: | don't know that there were --
9  there was lender -- dissatisfaction among lenders. |
10  knew there was dissatisfaction among this particular
11 lender, and | thought it was important that Jim see what
12 had been -- how this particular lender was pressing its
13  case.

14  BY MR. DILLMAN:

15 Q And so you forwarded this to Jim?

16 A ldon't know.

17 Q When you say you thought it was important for
18  Jim to see how this particular lender was pressing its
19 case, what did you mean?

20 A Meaning we knew that this lender had been vocal
21 inits concerns, and | wanted Jim to know, you know,
22  what we were hearing.

23 Q So you told him about Highland's concerns?

24 A No. I don't know.

25 Q Well, if you wanted Jim to know, what did you
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1 do to make your desires into reality?
2 MR. CANTOR: Objection.
3 THE WITNESS: | don't remember.

4  BYMR. DILLMAN:

5 Q Okay. Butyou do remember wanting him to know?
6 A  Yeah.
7 Q Consistent with that, is it reasonable to

8 assume that you did let him know?

9 MR. CANTOR: Objection.
10 THE WITNESS: | don't - | don't remember doing
1" S0.

12 BY MR. DILLMAN:

13 Q Allyou had to do in order to let him know was

14  to pick up the phone or sit down at a keyboard and

15  either forward this e-mail or give him words to tell him

16  that Highland was upset because they weren't being given

17  this information; right?

18 MR. CANTOR: Obijection.
19 THE WITNESS: | don't remember doing that.
20 MR. DILLMAN: We got to change the tape here so

21 let's take a break.

22 THE VIDEOGRAPHER: We are off the record at

23 2:27.

24 (Recess.)

25 THE VIDEOGRAPHER: We are back on the record at

Bank of America - Fontainebleau None Page 194



Case 1:09-md-02106-ASG Document 375-31 Entered on FLSD Docket 12/03/2013 Page 42 of
52

Varnell, Jon 3/17/2011 12:00:00 PM
1 2:29. This marks the beginning of media No. 3 in the

2 deposition of Jon Varnell.

3  BY MR. DILLMAN:

4 Q Exhibit 80 is -- previously marked Exhibit 80.
5 We have microphone difficulties here. Justa
6  second.

7 Okay. Exhibit 80 is an e-mail from Bill Scott

8 to among others yourself, transmitting an e-mail from

9  Andrei Dorenbaum of Highland. An e-mail that you

10  received.

11 A Okay. Yes.

12 Q The e-mail for Mr. Dorenbaum reflects a concern
13  thatif Fontainebleau Resorts paid on behalf of Lehman
14  that that would violate the very section that we just

15 looked at 3.3.23 of the Master Disbursement Agreement,
16 and he explains why he believes that in five different

17  numbered points.

18 A Yes.

19 Q Does this help you to recall that you had

20 discussions in the September and October time frame
21  regarding whether or not payment by Fontainebleau

22  Resorts would violate this particular condition

23 precedent in the Master Disbursement Agreement?

24 A Not me. | wasn't getting too involved in

25 interpreting whether or not that would be a violation of
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1 the disbursement agreement.
2 Q Coupled with the information that we've seen
3  that Fontainebleau Resorts had, in fact, made the
4 payments for -- for Lehman, did this give you any --
5 A |learned that yesterday to be true.
6 Q - coupled with the facts that we had -- in
7 terms of what you knew that there was public reports out
8 there that that had occurred, did those two facts
9 concern you at all?
10 MR. CANTOR: Objection.
11 BY MR. DILLMAN:
12 Q That the reports were that Fontainebleau had
13  paid on the one hand and that certain lenders contended
14  that payment by Fontainebleau would be a violation of
15  the condition precedent.
16 A No.
17 Q Did you tell anybody make sure that we got this
18  one covered?
19 A No.
20 Q Okay. Whoever was handling that, Mr. Susman
21  you assumed would be handling it, and you left them to
22  their own devices?
23 A Yes.
‘ 24 Q You participated in a phone call at some point

25  with the retail lender group, did you not?
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1 Q What was the purpose of the call as you
2 understood it?
3 A What | remember is that the retail lenders

4  wanted to hear from the admin agent's point of view that
5  the project was going okay, just that -- | think they

6  wanted to gain -- gain comfort from our continuing

7 comfort with -- with the credit.

8 Q Did you give them that comfort?

9 A | think we -- we -- | don't remember what --

10 exactly what we said. But by and large I think we --
11 we -- yeah, | don't think we flagged anything -- | think
12 we did give them that comfort.

13 Q Why were you on this call?

14 MR. CANTOR: Objection. I'm sorry. You can
15 answer.

16 THE WITNESS: Yeah. | think Sonny Kotite

17  looked to me as a senior banker, someone who could speak
18  authoritatively in broad terms on how the project was
19  going.

20 BY MR. DILLMAN:

21 Q Mr. Kotite asked that you be on the call?

22 A Yes. Sandra King Bodnar is Sonny's admin
23  agent -- or admin assistant.

24 Q Mr. Freeman was on the call?

25 A Probably -- | don't know. | don't recall. |
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1 construction thus far." Do you see that?

2 A ldo.
3 Q Do you remember sending this to Mr. Freeman?
4 A How are these two -- how is the top one related

5 to the next one?

6 Q They were attached to one another

7 electronically.

8 A  They were?

9 Q That's -- you will notice that they have a

10  Bates stamped that runs sequentially and they come in
11 little electronic files that say this document runs from
12 page Xtopage.

13 A Have you seen that?

14 MR. CANTOR: What he's talking about is the

15  numbers down here are sequential.

16 THE WITNESS: Oh, | see. Okay.

17 MR. CANTOR: And so, therefore, it sounds like
18 what he's saying is right.

19 THE WITNESS: | sent this as an attachment to
20 this.

21 BY MR. DILLMAN:

22 Q That would be your testimony for me to --

23  that's my question. They come -- they are a document.
24 B of A produced this package as a document. | believe,

25  if we go back and we can confirm that, but | believe
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1 that the second two pages --
2 A How did | get this?
3 Q Now, see, you're asking all my questions.

4 You're just blowing my -- my cover here.

5 A Okay.

6 Q How did you get this?

7 A |l don't know.

8 Q Why are you sending it to Mr. Freeman?

9 A Assuming | did? | don't know how | got this.

10  Butif I did, | -- because it's public information, it's

11 describing public information, | feel comfortable

12  sending it to Jim letting him to know what people are
13  saying about his company.

14 Q Why s this an issue? Why are you -- why are
15  you discussing with Mr. Freeman or forwarding him
16  information in mid October regarding what people are
17  saying about his company?

18 MR. CANTOR: Objection.

19 THE WITNESS: | would do that all the time.

20 BY MR. DILLMAN:

21 Q Is this important information?
22 MR. CANTOR: Objection.
23 THE WITNESS: | don't know. Jim would be the

24 judge of that.

25 BY MR. DILLMAN:
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1 Q Lots of people say there's lots of press about
2 Fontainebleau at this time; right?
3 A [ don't know that there's lots of press about

4 Fontainebleau. There's a blurb here in the press.
5 Q Every gaming analyst in the country says

6 something about Fontainebleau every month at this time;

7 right?

8 A ldon't -- probably. [ don't know.
9 Q Of course they do.

10 A | don't remember.

11 Q They're analysts.

12 MR. CANTOR: Objection.

13 BY MR. DILLMAN:

14 Q If they're in the gaming sector, one of the

15 things they're reporting about is the biggest project
16 that's going up at the time or one of the biggest which
17  is Fontainebleau Resorts.

18 A Yeah. Fontainebleau had public securities so
19  they would be regularly covered, yes.

20 Q Right. So you didn't send Jim Freeman every
21 report you ever saw from any analyst regarding

22  Fontainebleau; right?

23 A No, I didn't need to.

24 Q Okay. Right. You sent him this one.

25 A Yes.
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1 Q You sent him this one forwarded from Andrei
2 Dorenbaum that reads, "FYI, re Fontainebleau equity
3 sponsored funding for retail commitment."

4 MR. CANTOR: What's the question?

5 BY MR. DILLMAN:

6 Q Right?
7 A Yes.
8 Q You sent him that to advise him that there were

9 people out there that were saying that equity paid.

10 MR. CANTOR: Objection.

11 THE WITNESS: | think | sent this because we

12 wondered why Highland was agitating, and | said maybe
13  this is why they believe that.

14  BY MR. DILLMAN:

15 Q Okay. You were wondering internally or you

16 were wondering with Mr. Freeman?

17 A Ithink both the client and us were wondering

18  why Highland was agitating. So ...

19 Q Okay. Agitating about payments by

20 Fontainebleau Resorts?

21 A About -~ I'm trying to remember what Highland.

22 | seem to remember that they had questioned us about the
23  disbursement or the -- let's see. When is this? The

24  16th -- about the September disbursement.

25 Q Yes, they had. And we saw that e-mail where
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1 they --
2 A Right.
3 Q -- suggested that payment by Fontainebleau

4 Resorts would violate a condition precedent to this,

5 make this disbursement improper,; right?

6 A Yes.
7 Q Okay. You knew that at this time?
8 A | knew that Highland was agitating.

9 Q Right.

10 A Yes.

1 Q And you had discussions about that agitation

12 with - internally at B of A?

13 A Yes.

14 Q With Mr. Freeman?

15 A Yes.

16 Q Sent Mr. Freeman this information saying here's
17 the rumors that are out there or here's what people are
18  saying about whether you paid.

19 A This was from a Highland -- somebody from

20 Highland; right?

21 Q No. This actually is from you. You're

22  attaching something --

23 A Okay. But!I'm attaching an e-mail from

24 Highland.

25 Q Yes.
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1 A And on the implication being this is why

2 Highland -- maybe this is why Highland was agitating.
3 Q Okay. Mr. Freeman, Highland's agitating claims
4 that we shouldn't have disbursed, if you paid. Did you
5 pay? |s that a question you ever asked?

6 A No. Not necessarily.

7 Q Wantto find out at all about whether or not

8 perhaps the disbursement that you made was improper?
9 A No, it's not my job.

10 Q Allright. Whose job was it?

11 A Jeff Susman's.

12 Q Okay. So that would have been his job to call

13  Mr. Freeman and say, "Did you pay?"

14 MR. CANTOR: Objection.
15 THE WITNESS: | don't know how -- what Jeff was
16  doing.

17  BY MR. DILLMAN:

18 Q | know you don't.

19 A In terms of those.

20 Q Butin terms of whose job it was at B of Ato

21 find out whether or not this claim by Highland was true
22 ornot, that would have been Jeff Susman's job?

23 A Itwouldn't have been my job.

24 MR. CANTOR: Objection.

25 BYMR. DILLMAN: -
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.

Q Okay. And if it was -- if it was anybody's job

2 as far as you know based upon the structure and the

3  players involved and so on, that would have been

4 Mr. Susman's job?

5 MR. CANTOR: Objection.

6 THE WITNESS: | don't know that Jeff had a job

7 to investigate that. So he was responsible for opining

8 on the suitability of the draw request and whether it

9 qualified as a, you know, as a suitable disbursement.

10 BY MR. DILLMAN:

11 Q Yes, he was.

12 A Yeah.

13 Q Yes, he was. And if he had information that

14 suggested that it wasn't a suitable disbursement, was it
15 your understanding that he simply would turn a blind eye
16  to that and not follow up?

17 MR. CANTOR: Obijection. Calls for a legal

18  conclusion.

19 THE WITNESS: No. 1 believe Jeff would

20 undertake whatever he needed to satisfy himself that he
21 had a legitimate draw.

22 BY MR. DILLMAN:

23 Q And if there was information -- based on what

24 you know about Mr. Susman and his practice and so on,

25  the quality of his work, if there was information that
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1 he had that suggested that there were conditions that
2 might have been violated, information that he needed in
3 order to nail that down, you would expect him to get

4 thatinformation?

5 | A Yes, | sure would.

6 Q As a - as an executive at B of A you would

7 expect that that's how B of A handled itself in these

8 kinds of facilities?

9 MR. CANTOR: Obijection.

10 THE WITNESS: | think we -- | -- yeah, | think

11 we have a reputation for enforcing documents and acting
12 in good faith as admin agent.

13 BY MR. DILLMAN:

14 Q And you know that the other lenders are

15  depending upon B of A as their agent to do so.

16 A | understand that.

17 Q And also that -- that the lenders expected if B
18  of Acomes across information that is contrary or brings
19  into some doubt representations by the company, that
20  they will track that down to find out what the true

21  information and facts are?

22 MR. CANTOR: Obijection.

23 THE WITNESS: | expect -- my experience with
24 Jeff was that he did his job capably and satisféctorily.

25  Soldon't know -- wouldn't know what to say beyond that
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1 Q Have you ever been deposed before?
2 A Yes.
3 Q  On how many occasions?
4 A Acouple. | don't recall exactly how
5 many times.
6 Q  In connection with your duties and

7 responsibilities at Bank of America or in other '
8  capacities?

9 A Once in other capacities, the rest for
10 Bank of America.

11 Q Have you had a chance to meet with
12  your counsel before this deposition?

13 A Yes.

14 Q  You had a chance to discuss with him

15 the procedures we're about to embark upon?

16 A  Yes.

17 Q Do you have any questions before we
18 begin?

19 A No.

20 Q  Allright. You understand that this

21 lawsuit is one brought by my clients, a number of
22  term lenders in the Las Vegas Credit Facility?

23 A Yes.

24 Q  And they brought this case against

25  your employer Bank of America?
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1 A Yes. |
2 Q Okay. Did you do anything to prepare
3 for this deposition here today?
4 - A I'metwith Dan Cantor and Ken Murata
5 yesterday.
6 Q  Anything else?
7 A Thatwasit.
8 Q How long did you meet with them?
9 A We started sometime in the morning and
10  ended late in the afternoon.
11 Q  Did you review any documents?
12 A Dan and Ken showed me several
13  documents.
14 Q Ahy of those help to refresh your

15  recollection of the events that occurred in the

16 past?

17 A Those are just the documents that we

18  looked at, and nothing else came up.

19 Q Did any of.the documents that you

20  looked at help refresh your recollection concerning
21 any events that occurred in the past?

22 A 1don't believe so.

23 Q Did you speak with anyone other than

24 your counsel concerning your deposition here today?

25 A No.
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1 Q Did you speak with any person who you
2 understood to have been deposed in this case

3 previously?

4 A No.

5 Q Did you reviéw any transcripts?
6 A No.

7 | Q Did you review any discovery

8 responses?
9 A No.
10 Q Areyou -- what is your current --

11 strike that.

12 By whom are you currently employed,
13 Mr. Yu?

14 A Bank of America.

15 Q  Whatis your position?

16 A I'm.a senior vice president in the

17 Special Assets Group.

18 Q How long have you been a senior vice

19 president in the Special Assets Group?

20 A ljoined the Special Assets Group in

21 the fourth quarter of 1986, and | believe | became a

22 . senior vice president sometime in the early 1990s.

23 Q And have been that since continuously?
24 A No.

25 Q  What other positions have you held?
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1 A | retired from the bank in the fourth

2 quarter‘of 1998. Was asked to rejoin the bank in

3 the fduﬂh quarter of 2000. Retired again in the

4 Second quarter of 2004. Was asked to rejoin the

5 bank fourth quarter of 2007. Retired again, 1 think

6 around August of 2008. Was asked to rejoin the bank
7 again around November of 2008. And that brings me
8 to the present.

9 Q  From November of 2008 until the

10 present, have you been a senior vice president in

11 the Special Assets Group?

12 A Yes.
13 Q  Whatis the Special Assets Group?
14 A The Special Assets Group work on

15  situations where we believe the borrower may have
16 problems repaying its obligations or that the .

17 | borrower may be unwilling to repay its obligations.

18 Q  How big is the Special Asset Group

19  now?

20 A You mean in terms of how many people?
21 Q Yes.

22 A 1would believe there would be
23 hundreds of people, but most of them work on what we
24 call middle market deals. | am in the group that

25  deals with large corporate workouts in North
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1 America, and that group may be, it's about 30, 40,
2 50 people.

3 . Q Do you typically work on more than one
4 .deal at a time? |

5 A Yes.

6 Q  Currently how many deals are you

7 working on?

8 A Currently two or.three.

9 Q  Is one of them Fontainebleau?

10 A Yes.

11 Q  Have you worked continuously on

12 Fontainebleau since you began your ass.ignment on
13 that matter?

14 A No. | started working on

15  Fontainebleau in the middle of February of 2009,
16 Q My question was: Have you been

17  working continuously on Fontainebleau since the time
18  that you began working on it? So it's from February
19 2009 to the present, have you at all times had

20  Fontainebleau Las Vegas as one of the matters that
21 you've been working on?

22 A Yes,

23 Q  What are your current responsibilities

24  with respect to Fontainebleau Las Vegas?

25 A lam acting as the client for -
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1 O'Melveny.
2 Q  What does that mean?
3 A - Right now practically everything

4 happening on Fontainebleau is related to litigation,
5 and so | am the businessperson at the bank

6 responsible for how the litigation is going to be

7 handled.

8 Q  What are the other matters that you're |
9 currently working on?

10 A Thatis something that the bank does

1 1 not normaliy disciose.

12 Q  Okay. What are the other matters that

13 you're currently working on?

14 MR. CANTOR: Why do you need to know
15 that and how is it remotely relevant to this

16 case?

17 MR. DILLMAN: Let me get at it perhaps
18 a different way.

19 MR. CANTOR: Okay.

20 BY MR. DILLMAN:

21 Q  On the other matters that -- on the

22  other matters that you're currently working on, are
23  you the client in connection with litigation or do
24 your job duties includé other matters?

25 A Not all of the other matters are
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litigation related.

2 Q  Okay. There's only one or two, right?
3 You said you were working on two or three matters?
4 A Correct.
5 Q Okay. So of the one or two -- how
6 many are you working on, one or two additional?
7 A You could say two.
8 Q  Allright. Of those two, are either
9 of them matters in which you are a .client 6n behalf
10  of the Bank of America in connection with

11 litigation?
12 A No.
13 Q Okay. When you joined Bank of

| 14  America -- rejoined for the third time, in August of
15 '08, did your -- excuse me -- in November of '08,
16  did you understand that Fontainebleau Las Vegas was
17  one of the matters that you would be working on?
18 A No.
19 Q What was yourbunderstanding as to why
20  the Bank of America asked you to come out of
21 retirement in November of 20087
22 A Couple reasons.
23 The first was that when | came out of
24 retirement in 2007, | was asked to come back to work
25  on certain problems, and those problems are
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1 continuing, so the bank asked me to come back and
2 continue working on those.
3 The second reason was there was a

4 major blowup, if you will, in the corporate world
5 around that time that the bank wanted me to come
6 back to handle.
7 Q  When you came back, were you assigned
8 to any particular matter?
9 A Yes.

10 Q How many matters were you assigned to
11 at the time that you came back?

12 A There_ was one major matter, and

13 severél minor ones.

14 . Q  These were all, however, in the --

15  under the general rubric of large corpbrate

16 workouts?

17 A Yes.

18 Q | At the time that you began working on

19  the Fontainebleau Las Vegas matter, how many other
20  matters were you working oﬁ? |

21 A There were probably two or three major
22  matters, and maybe a couple of minor ones.

.23 Q  When you say "two or three major," did
24 that include Fontainebleau Las Vegas or were those

25 in addition to?
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1 - Who is the account officer who
2 requested Special Assets to get involved as a result

3 of a letter from Chase?

4 A Brennan Bolio?
5 ~ Q  Atthat time -- strike that.
6 And what was the specific concern

7 raised by Chase that caused Special Asset Groups to
8 be contacted, if you know?

9 A Ifl remember correctly, in a monthly

10 report that IVl had produced around the énd of 2008,
11 maybe early 2009, they pointed out that they were

12 not entirely confident that what Fontainebleau was

13 projecting to be LEEDs credits, ‘and that is credits ‘
14 apparently wouid come from the building being green,
15 would be all available.

16 Q  The concern was that the LEED credits

17 might not all be available?

18 - A Right.

19 vQ Okay.

20 A That's my recollection.

21 Q What was there about credits not being

22 available that was of sufficient concern to Chése to
- 23 have Mr. Bolio contact the Special Assets Groups?
24 MR. CANTOR: Object to the form. You

25 can answer.
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1 THE WITNESS: I'm sorry?
2 MR. CANTOR: | object to the form of
3 the question, but you can answer.
4 A Could you rephrase the question?
5 Q Il just have it reread. If you

6  don'tunderstand it, Il be happy to clarify any

7 question you have.

8 (Whereupon, the requested portion was
9 read béck by the Reporter:

10 "Question: What was there about

11 credits not being available that was of

12 sufficient concern tb Chase to have Mr. Bolio
13 contact the Special Assets Groups?")

14 A Are you asking me to speculate on

15  Brandon's frame of mind when he contacted the
16 Special Assets Group?
17 Q  I'masking you to testify as to the
18 understanding within the Special Asset Group as to
19  why the LEED credit issue was of sufficient
20 importance to potentially warrant the utilization of

| 21 what | understand from your testimony to be scarce
22 resources of the Special Asset Groups at that time.
23 | A | believe there were two réasons from
24 my perspective.

25 "~ One was that apparently up to that
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1 time IVl had not raised issues of any consequence
2 that were not resolved before they issued the

3 month!y reports.

4 | The second reason is that when you

5 have a participant in a deal actually write a letter

6 to you that it's not a usual circumstance.

7 Q Did you come to have an understanding

8 of the concerns that Chase had with respect to the

9 LEED credit issue?

10 A What timeframe are you referring to?
11 Q  Atany timeframe.
12 A Well, that would be hard to say,

13 because obviously that happened quite a while ago
14 and a lot of things have happened since then.

15 Q My question, though, has to do with

16 Chase's concern.

17 Did you at any time come to understand
18  what the concern that Chase had with respect to the

19 LEED credit issues that caused it to contact

20 Mr. Bolio?

21 MR. CANTOR: The concern that was
2 eXpresséd in the letter you mean?

23 MR. DILLMAN: Yes.

24  BY MR. DILLMAN:

25 _ Q  Or otherwise, but that topic, that
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1 issue.
2 A Well, as | said, | have had lots of
3 contacts with Chaéé since February of 2009 and a
4 - whole number of issues haye been discussed, so |
5 don't know how to answer that question.
6 Q  Upon getting involved in thev
7 Fontainebleau Las Vegas matter, did you have an
8 understanding that there were issues involving LEED
9 credits that were potentially éignificant?
10 A After | gotinvolved, that was one of
11 the issues that repeatedly came up and we tried
12 repeatedly to get answers from Fontainebleau.
| 13 Q And was one of the concefns that you
14 had was that you weren't getting sufficient answers |
15  from Fontainebleau over time?
16 A Itwould be correct to say th_at | was
17  very frustratéd at the level of information we were
18  getting.
19 Q  And was this a concern to your
20 knowledge that Chase shared with yog?
21 A Yes.
22 Q  Who did Mr. Bolio contact at Special
23  Asset Groups after getting this letter from Chase,
24 if you know? |

25 A ldon't know.
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1 something is in special assets. '
2 Q  Okay.
3 -~ A Sosomeone has to go turn on the field

4 or flag. Is that what you're asking?

5 Q No, but that would certainly be
6 responsive. But no, I'm asking more about, you

7 know, a form, Special Asset Groups involvemeht in
8 this signed off by the necessary and appropriate

9 people, you know, sent to whatever person that

10  processes such forms, that kind of a process.

11 A Yes.

12 Q Thereis?

13 A Thereis.

14 Q  And did that occur here?

15 A Yes, | believe it did.

16 | Q  Describe the process for me.

17 A The -- as | said, the bank has various

18  computer systems and there ére various operational
19  groups that would haveAth_e security access to putin
20 information into those databases. So when an

21 account transfefs between the normal stream, if you
22  will, of account officer work into Special Asséts,

23  there's a form that specifically say that, that is

24  sentto the operational people so they can turn the

25  flags on and off so that from that point onwards a
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1 different group of people would be allowed to enter

2 information.

3 Q  Who made the decision to have Special

4 Asset Groups at Bank of America become involved in
5 the Fontainebleau Las Vegas matter?

6 A The decision resides in the Special

7 Assets Group. So, for example, in -- like | said,

'8 in most situations the account officer would be the

9 one requesting help_and'it is up to the head of

10 Special Assets, or whoever he delegates that

11 responsibility to, to accept the handover, if you

12 will, of the account. That decision could be based

13 ~ onanumber of facto‘rs.‘ One is the circumstances of
14  the particular deal. The second one is whether |

15 Special Assets has the manpower to take it on.

16 So that situation is something that

17 both the account officer and the Special Assets

18 officer work together on the handover process.

19 In very rare situations -- in very

20 rare situations, and | have not seen such situations
21 since probably the 19905, an account officer would
22 try to hang on to an account when the Special Assets
23 Group thinks that it should be in Special Assets.

24 In those situations the decision is with thé head of

25 Special Assets to say "This accoUnt does not belong
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1 “to you anymore, it's going to be in Special Assets."

2 Those are extremely rare and, again, my recollection

3 is | haven't seen one since the 1990s.

4 Q Fontainebleau was not one of those?

5 A  Fontainebleau was not one of those.

6 ~ Q Sowhen Fontainebléau -- who made the

7  decision on behalf of the Special Asset Group to

8 take on the responsibility at whatever level it was

9 taken on for Fontainebleau Las Vegas?

10 A Tom Biaggi.

11 Q And what was, if you know, what was

12 the basis for the decision to take Fontainebleau on

13 as a Special Asset Group project?

14 A As | said, Tom was contacted by Mark

15 Cohen. Torﬁ, Mark and | have known each other for a
16 very long time. | think | met Mark back in the late

17 1980s. And | think Tom would have been similar. We
18 have a lot of respect for Mark. And when he's

19 concerned, he usually has a very good réason. So
20  that's one reason.

21 The second reason, as | said, we have

22 gotten the letter from JPMorgan Chase. We also have
23 a very healthy respect for the workout group at

24 Chase. And, again, if they are concerned, then we

25  definitely think that the matters need some more
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1 looking into. So again, it goes back to those two
2 events.
3 Q Run back the tape recorder of the

4 conversation that you had with Mr. Cohen and

'5 M. Biaggi.
6 A Are you asking me a question?
7 Q Yes. | ask you to run back the tape

8 recorder, in other words, tell us what happened

9  during the conversation --

10 A 1did not talk to Mark.
11 Q -- between you and Mr. Biaggi.
12 A Aslsaid, Mark contacted Tom, so |

13 don't know what they said to each other other than

14 that Tom told me that Mark said that someone in Bank
15  of America Special Assefs should look into

16 Fontainebleau.

17 Q | thought--1 épologize. | thought

18  you had said that you and Mr. Biaggi and Mr. Cohen

19  spoke.
20 A No. |said--
21 Q That's not correct?
| 22 A No, | said Tom; Mark and | knew each

23  other for a very long time.
24 Q  No, you did say that, before that |

25  thought you had said you had spoken.
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1 A No. |
2 Q  But that's not the case; is that
3 right?
4 A No.
5 Q Okay. Allright. 1 apologize, | may
6 have misheard you. |
7 You said the Special Asset Groups gets
8 involved in situations where it believes the

9 borrower may have problems repaying obligations or
10 may be unwilling to repay obligations. Was that a

11 circumstance that existed upon Special Asset Groups
12 getting involved in the Fontainebleau Las Vegas

13 matter?

14 A No.

15 Q So, as far as you know, the only, the

16 two -- the two factors that played into the decision

17 to get involved were, one, the issues raised by

18 Chase; two, the issues raised by Deutsche Bank?
19 A Right.

20 Q Did Mr. Bolio indicate his preference

21 to have Special Asset Groups involved?

22 A don't remember enough to say whether
23 it's a preference, so | don't know what the basis of
24 your question is.

25 Q  The basis of my question is simply to
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1 find out whether Mr. Bolio indicated that he wbuld
2 _ like to have Special Assét Groups involved?
3 A He requested that Special Assets Group
4 consult with him. There were a couple of reasons
5 | for that. One was that his boss, Jeff Sussman, had
6 | just been -- | guess was in the process of leaving
7 the bank, and Brian Corum was coming in to replace
8 him. S§ even on the acéount officer's side, it Was
9 someone new coming in anyway. So to the extent that
10  any advice from Special Assets Group is useful, that
11 would be a good time for someone to corﬁe in and
12 help.
13 And then the second reason was that he
14 had gotten the concerns from IV‘I. And -- and in
15 addition to all that, there is a global set of
16 issues, if‘yc')u will, that obviously the American
17  economy was not doing well at tﬁat point in time.
18  The Las Vegas situation economically was not good.
19  The fact that Fontainebleau had problems selling
20  condos at that point in time. So in addition to
21 kind of the micro factors affecting just
22  Fontainebleau, there were also some macro factors
23  that would be of concemn.
24 Q  Fontainebleau in your estimation was a

25  troubled project when you gotinvolved?
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1 A Fontainebleau, when | got involved,

2 there were cpncerﬁs on the macro level that, as |

3 said, the American economy was not doing well at
4  thattime. Las Vegas was not doing well. THere

5 were concerns about how Fontainebleau will be able A
6 to -- whether Fontainebleau would be able to do as
7 wel as they had hoped at the beginning of the

8 projeét.' So yes, there were those kind of global

9 macro concerns other than, as | said before, the

10  LEEDs credits IVl was getting concerned about.

11 Q  When Special Asset Groups first got

12 involved with Fontainebleau Las Vegas, at what level
13 were they involved?

14 A Advisory.

15 Q  lsthat typical that you come in at

16 the advisory level?

17 A Yes.

18 Q  Would it be unusual to come in at

19  advisory hybrid or direct?

20 A Inthe circumstances that

21 Fontainebleau was at advisory would have been
22  appropriate. Obviously another situation, let's

23  say, for example, a company had just filed

24 bankruptcy without any forewérning, then obviously

25 it would have been more appropriate for Special
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1 Assets Group to come ih and take it over direct. |
2 But at that point in time, when we were looking at
3 Fontainebleau, again, we were -- we had some
4 concerns about the macro factors. VI had pointed
5 out that there may some issues with the LEEDs
6 credits. And if | remember correctly, the order of
7 magnitude of those LEED credits were like 20 million
8 dollars or so. So in the context of a 3 billion
9 dollar project, that is not a véry material number. |
10 So at that point in time, if I' remember correctly,
11 the risk réting on Fontainebleau was still just a
12 special mention.
13 Q  What does "special mention" mean?
14 A The American banking Régulators have a
15  classification system on credits. Special mention
16 is the first category-of concern, if you will. It
17  suggests that there is something that should be paid
18 more close attention to from special mention, then
19  you have substandard, you have doubtful, and then
20  you ha\)e loss.
21 Q  And do those categories correspond to

22 any particular risk rating that BofA applies to

23 credits?
24 A Yes.
25 Q Whatis this, what is the
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1 corresponding risk rating to special mention?
2 .A Eight.
3 Q  Substandard?
4 A Nine.
5 Q  Doubtful?
6 A Ten.
74 ' Q Itdon't get any higher than that,
8 does it? |
9 MR. CANTOR: Yeah.
10 A  Lossis 11.
11 Q Eleven, okay. I'd been told that you

12 only went to 10. Okay, so loss is 117

13 A Yeah, but loss is loss.
14 Q Lossis loss.
15 A That's true, | don't know we actually

16 assign 11. Loss is loss.
17 Q  Okay. And risk -- Risk Rating‘10, in
18 fact, assumes that there will be a loss, doesn't it?
19 A Risk Rating 10 doubtful says there is
20  a high probability of loss but the amount and the
21 timing cannot be ascertained.

. 22 Q When you got involved -- strike that.
23 When Special Asset Groups got involved
24 with the Fontainebleau project, it was at a risk

25  rating of 8?
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1 A | believe that's correct.
2 Q  Ultimate -- subsequently it was moved
3 to Risk Rating 97
4 A Yes.
5 Q  This was within the first quarter of
6  '09?
7 A | believe so.
8 - Q  ltakeitit's 10 now?
9 A s 11.
10 Q Eleven.
11 A | Or loss.
12 ~ Well, let me correct that. Sorry. It

13  was 10 and 11, because it was not a total loss.

14 Mr. Icahn did put in some money, so there was some
15  recoveries.

16 Q  Atwhat level - strike that,

17 Do you know how the bank carried its

18 loans on its books for Fontainebleau Las Vegas when

19  you got involved?

20 MR. CANTOR: Object to the form. You
21 can answer. |

22 A Yeah, | mean it was 8.

23 - Q In termé of how it marked it on its

24 books.

25 A Thatis actually a vefy cdmplicated
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-1 question, so I'm going to take a few minutes to

2 explain.

3 The bank can hold funded loan amounts

4 in a couple of ways. One is to mark:it to market

5 and one is based on what is called Financial

6 Accounting Standard 114, which is a discounted cash

7 flow analysis. Both of those only apply to --

8 primarily to funded outstandings. When | got

9 involved, there was no funded outstandings on

10  Fontainebleau Las Vegas. We only had approximately

11 $13 million of letters of credit outstanding, and

12 you do not mark unfunded undrawn letters of credit,

13 to market, it's just not done. That | am aware of.

14 So it was basically just a risk rating-based system.

15 FAS 114 also applies primarily to

16  funded outstandings. Because in the case of letters _

17  of credit you don't even know when it's going to be

18 drawn, if ever. So you can't really do a discounted

19 - cash flow. So again, it goes back to, it was just a

20  risk rating.

21 Does that answer your question?

22 Q [Ijust want to make sure you were

23 done. |didn't know if you were pausing or ybu were

24 done.

25 It does, at least for the period that
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1 there was unfunded obligations by BofA, but at some
2 point BofA funded, correct?

3 A BofA funded when the beneficiaries

4 drew on those Iétters of credit after Fontainebleau

5 filed bankruptcy | believe.

6 Qb BofA funded in February when the

7 borrower drew down on the revolver, correct?

8 A Oh, I'm sorry. Sorry, sorry, sorry,

9 sorry. Yes.

10 Q Okay;. At thét point --

11 A BofAdrew down in February, that's

12 correct.

13 Q  Actually, the borrower drew down?
14 A The borroWer drew down,

15 Q BofAfunded?

16 A BofA founded.

17 Q Atthat point -; at that point in time

18 | how did BofA mark on its books its funded

19 obligation?

20 A Those funded obligations were drew

21 down in the last week of February, | believe. And

22 was repaid the last week in March | believe. So

23 they were only outstanding for a month, and whatever
24 the risk rating was at that time would have épplied.

25 Q  Okay. Let's assume that it was an 8,
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1 of Special Asset Group involvement?
2 A Yes, | believe it was around that time
3 that we told Brandon that his own involvement was no

4 longer necessary.

5 Q ‘Why?
-6 A  Because the commitment was terminated.
7 Q | don't understand the significance of

8 that in terms of why it would become direct.

9 Actually, | think | do, but iI'd like you to explain

10 it.

11 A As | said before, Fontainebleau was a

12 little unusual in that Brandon stayed on longer than
13 nommal. And a lot of that was because he had worked
14 onthe -- worked on the account for a while and we
15 did not want to lose that knowledge and experience
16  administrating the revolver. But once the revolver
17 was terminated, a lot of those duties changed, and
18  then analysts in the Special Assets Group became
18  available, so we, Brendon, was relieved of his

20 responsibilities of continuing o help out in

21 essence the Special Assets Group.

22 Q |thinkit's Brandon, by the way?
23 A Brandon. Sorry.
24 Q  Between February when you became

25 involved and April 20 when the revolver was
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1 terminated, Was there an advisoryvhybn'd level of

2 involvement by the Special Asset Group or did you

3 just go straight from .adviso'ry to direct?

4 A No, it went through hybrid. In

5 February and for a certain amount of time [ believe

6 in March, Doug Keyston was still the risk officer.

7 Soif you remember my definition of advisory to

8 - advisor hybrid, the changeover would be .the time

9 when I'd go from concurring on credit actions with

10  Doug as the approver to me ticking over as approver

11 and Doug approval no longer would be necessary.

12 - Q  Did that happen?

13 A Ibelieve it did, yes.

14 Q  When?

15 A Again, | -- my recollection is that it

16 was sometime in March.

17 Q Why?

18 A Because it was becoming more obvious

19 that this was not a business-as-usual deal.

20 Q  Why was it becoming more obvious?

21 A The'main thing that will stick in my

22  mind, and | remember this point in time, was that

23 when | first started getting involved, | called up

24  Jim Freeman the CFO and asked to meet with Jim and

25  said that1 want to come infroduce myself, and, by
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1 the way, | uﬁderstand that IVl had raised certain
2 _ questions that have not been ansWered, so I'd like
3 to come talk to you about those. And Jim basically
4 refused fo meet with me, so that to us indicates

5 that it was not business as usual.

6 Q  What do you mean "not business as
7 usual’?
3 A Business as usual would be a situation

9 wheré the account relationship is still on a very -
10 cordial basis and we were stilf working ori an '
1 amenable basis with the borrower.

12 | Q It was not just a personality issue,

13 right, | mean it's something more of a business
t4  nature that's the business as usual?

15 A Well, | have never met Jim. fhad a
16 very polite call with him, 1 couldn't -- | mean,

17  that's no reason for it to be a -- a personality

i8  issue. When the borrower CFQ declined to meet with
19 a bank officer, there's an indication that it's not

20 a usual situation.

21 Q  Semething's going on?
22 A Something's going on.
23 Q  And was it that concern by you that

24 something was going on that caused the Special Asset

25 Group involvement to go from advisory to advisory
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1 hybrid?
2 ‘A Yes.
3 Q  And was that your recommendation?
4 A Yes.
5 Q Was it based on anything more than the

6 CFO's refusal to meet with you, were there other

7 things that went into that decision process? |

8 - A Well, you have the whole set of things

9 that were happening at that tiﬁ1e with VI saying

10  that they were not getting their questi‘ons answered.
1 And the fact that the CFO wouldn't even talk to me,
12 again, would indicate that a firmer approach, if you
13 will, may be in order. |

14 Q | You say VI was saying they were not

16  getting questions answered. Did this extend beyond
16 the LEED issue as you understood it in March?

17 A My recollection is that it was mainly

18  around the LEED issue at that poiﬁt in time.

19 Q  Mainly other issues also or --

20 A 1don't recall, there might have been

21 other issues, b‘ut that's the one that comes. to mind.
22 Q  And the - and that existed at the

23 time that Special Asset Groups got involved as an
24 advisory level, right?‘

25 A Yes.
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1 Q They go on here, and you don't quote

2 exactly from this page in the in your report, but

3 they go on to say: Additionally it appears that the

4 LEED credits are tracking behind projections and the
5 developer has begun a detailed audit. VI will

6 continue to discuss this with 'the'developer. Do you

7 see that?

] A  Yes,
9 . Q  That's the LEED credit issue that you

10 previously testified to?

11 A Yes.

12 Q  And in your Declaration you describe
13 IVI's observation that it appears that the

14  anlicipated LEED credits are tracking behind

15  projections possibly in excess of $15 million,

16  correct?

17 A VYes.

18 Q Did you understand -- did you have any
19  conversations with IVl concerning their -- the basis
20  behind their concern that the LEED credits were
21 tracking behind projections possibly in excess of

22 $15 million?

23 A Yes.
24 Q  What did they tell you?

25 A -1 do not recall the specifics.
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1 Q Do you recall that they told you that
2 the borrower was engaged in an audit of their LEED
3 credits?
4 A Yes.
5 Q Atthistimein Januvary of 2009 --
6 excuse me.
7 A  February.
8 ' Q  InFebruary of 2009 when you'd first
9 gotten involved.
10 A Yes.
‘ 11 Q Did they indicaté to you what that

12 audit consisted of?

13 A I do notrecall.

14 Q How long it would take?

15 A | donot recall.
| 16 Q  What they anticipated the results to
17  be?

18 A I do notrecall.

19 ~ Q Okay. And, as you indicate in your

20 'Declaration at the bottom of page 10, any LEED
21 credit shortfall would increase the project's cost,
22 correct?

23 MR. CANTOR: Paragraph 10.

24 MR. DILLMAN: What did | say?
25 MR. CANTOR: Page.
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1 THE WITNESS: Page.
2 MR. DILLMAN: Thank you.
3 A Yes.
4 Q In Paragraph 11 you say: On February

5 13 Fontainebleau submitted its February advance

6 - request. | show you what's been previously marked
7 as Exhibit 263 is that document, is it not?

8 A - (Reviews.) Yes..

9 Q  This was submitted before or after you

10 became involved, do you recall?

11 A It was submitted right around the

12  time, | cannot recall specifically whether it was

13 shortly before or it was shortly after.

14 Q  You became aware of it, but -- when

15  you first became involved; is that fair?

16 A Yes.

17 Q  The Advance Request is dated February
18 13. Had you seen these kinds of documents before in

19 projects where you had been involved?

20 A Other projects?

21 Q | Yes, sir.

22 A No.

23 Q Before -- well, at some point in

24 February, did you review the Disbursem.ent Agreement

25  and the credit facility for purposes of determining
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1 that the documentation and sequencing of both

2 fﬁnding requests and advance requests?

3 A Yes.

4 ‘Q  So you were familiar with those

5 shortly after you became involved?

6 A Yes.

7 Q  And you understood that an Advance

8 Request was provided by the -- by the borrower on
9 certain dates of the month, that funding was to

10  occur on certain dates of the month, and that in

11 between things happened between request and funding? -

12 A Yes.

13 Q Allright.

14 . MR. DILLMAN: We are getting to the
15 end of this tape, and | think it's probably a

16 good time to break for lunch, if that's okay.
17 MR. CANTOR: Okay.

18 THE VIDEOGRAPHER: This marks the end
19 of Media No. 2_ of the deposition of Mr. Henry
20 Yu. We are off the record at approximately
21 12:20 p.m.

22 (Whereupon, off the record.)

23 (Whereupon, lunch recess.)

24

25
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1 Q  Told by whom?
2 A Jim Freeman.
3 Q | Were you {old the timeframe in whiéh
4 they would be completed?
5 A ldon'trecall
6 Q Was it important to you to understand

7 what the amount of the LEED credit issue was?

8 A Yes.

9 Q  Did you at any point ask Mr. Freeman

10 to get the audit completed by some date certain so
11 that you would have that information sooner rather
12 than later?

13 A | don't recall if we gave him any

14 deadiines but we told him that those should be done
15  assoon as possible,

16 . Q Did you indicate to him that funds

17  would be held up unless he got the LEED audit

18  information done before any particular disbursement?
19 A 1ldon'trecall

20 Q  You don't recall ever having done

21 that, right?

22 A ldon'trecall ever stating itin a

23  way that says, if you do not provide this '

24 information, it's a default under the agreement so

25 that we can move over funds.
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1 Q  Did you ever say in sum or substance:

2 Unless and until you provide us this informafi_on on
3 the LEED credits, we cannot assess ybur advance
4 requests sufficient to allow us to authorize

5 disbursements?

6 A | think it would be accurate to say

7 that that's the kind of communications we were

8 having.

9 . Q The "we" here is you and Mr. Freeman?
10 A The lender group and Mr. Freeman.

11 | Q  I'mtalking about you meaning Mr. Yu

12  or BofA. Did you have those conversations with

13 Mr. Freeman?

14 A - ldon'trecall ény specific

15 conversations that just had myself and Jim. But as
1'6 the steering committee we had those conversations.
17 For example, | believe we would have covered things
18 like that at the March meeting in Las Vegas.

19 Q "Things like that" being the LEED

20  auditissue?

21 A  LEEDs audit issue, how the project was
22 doingin terms of the questions that IVI would have.
23 Q And in March did you or anyone in your
24 presence indicate to Mr. Freeman or anyone else at

25 the‘FontainebIeau Resorts that unless the LEED audit
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1 issues were determined and resolved, the -- that
2 BofA would not be in a position to properly review

3 and thus recomfnend disbursements for the month of

4  March?

5 MR. CANTOR: Objection. Assumes facts
6 not in evidence. You can answer.

7 A ldon'trecall.

8 Q  You don't recall that conversation

9 ever having occurred?

10 A | don't recall whether a conversation
1 in those terms occurred.

12 Q Sum or substance, sir.

.13 A I recall repeatedly asking Jim to make

14 sure that he supplies IVI with all the information

15 that IVl needed so that they can do a cettification.

16 Q Did you ever tell Mr. Freenﬁan or

17  anyone else in sum or substance that unI‘ess the

18 | LEEDs audit were completed prior to disbursement, at
19 the time for disbursement, that disbursements

20 couldn't be made because BofA wquldn't have

21 sufficient information to know whether or not the In

22 Balance Report was accurate or not?

23 MR. CANTOR: Objection. Asked and
24 answered. Also lacks foundation and assumes
25 facts not in evidence. Go ahead.
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1 A Again, we reminded Mr. Freeman many

2 times that before funds could be disbursed, VI has |
3 fo Acertify the in balance and so he should provide

4 IVI with whatever information 1VI asks to be able to
5 do their job.

6 Q Did the question of LEEDs credits that

7 you testified existed when you ﬁrstbbecame involved
8 in the Las Vegas facility continue through the time

9 - thatyou, that you BofA, terminated the revolver in

10  late April of 20097

11 MR. CANTOR: Obijection. Go ahead.
12 A ldon'trecall.
13 Q Do you recall the issue of LEED

14  credits ever having been revolved in your mind?

15 A No.

16 Q And| believe | asked you this, but to

17  make sure: You're not aware of Fontainebleau ever
18 having comp.leted the audit that 1V referred to in

19  various reports that it issued; is that right?'

20 A Right.
21 (Letter dated February 12, 2009 marked
22 as Exhibit 810, as of this date.)

23 BY MR. DILLMAN:
24 Q 810, just confirm for me, if you

25 would, sir, that this is the letter from Chase that
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1 you previously referred to when you said that there

2 was a letter from Chase that was one of the factors

3 that caused the Special Asset Group -- Asset Group

4 to be become involved in the Fontainebleau Las Vegas

5 project?

6 A (Reviews.)
7 That's right.
8 Q Okay. Mr. Freeman responded to

9 Mr. Washington's letter on February 20, 2009,

10  correct?

11 A |believe.
12 »Q Excuse me. Febr_uary 23, 2009.
13 A Are you showing me an exhibit?
14 Q I'mnot, .I'fn asking you a question.
15 A I'm sorry, what was the question
16 again?
17 Q  Mr. Freeman responded to

18 Mr. Washington's letter that we just looked at,
19 Exhibit 498, on February 23, 2009 as reflected in

20  your Declaration at Paragraph 13.

21 Ab Yes.
22 (Letter dated February 23, 2009 marked

23 as Exhibit 811, as of this date.)
24  BY MR. DILLMAN:

25 Q  Exhibit 811 is a copy of that
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1 response, correct?
2 A (RevieWs.)
3 Yes.
4 Q  Was that response satisfactory in your
5 opinion?
6 MR. CANTOR: Objection. You can
7 answer.
8 A No.
9 Q  Why not?
10 A Do you want to go line by line?
11 Q No, in general.
12 It didn't address the questions you'd
13 asked, did it?
14 A No.
1‘5 Q  Okay.
16 A And that waé not all of them.
17 Q  And that was in general at least part

18 of the problem you had with the letter?

19 A That's right, and that's why we kept

20 asking for - more information.

21 Q And, in fact, that same day Bank of

22  America sent Fqntainebleau a letter requesting a

23 conference call among Fontainebleéu and the lenders?
24 A Yes.

25 Q  And that -- what was Fontainebleau's
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1 response?
2 A |believe they sent a letter basically
3 refusing to hold a call.
4 Q  Now, you indicated earlier that one of

5 the concerns that you had about Fontainebleau, about
6 the Fontainebleau project arose out of the

.7 barrower's failure or refusal to meet with the

8 lenders, do you recall that?

9 A | said one of the concerns | had was

10 that they refused to meet with me as opposed to the
11 lenders. | say that because apparently othér

12 lenders have met with Fontainebieau.

13 Q  Well, did Mr. Freeman's refusal to

14 meet with you occur before or after your February 23
15  request, BofA's February 23 request to meet with

16 Fontainebleau?

17 A |believe it was before.

18 _ Q  Within Qsing the February -- strike
19 that.

20 How long after you became involved

21 with Fontainebleau did Mr. Freeman refuse to meet

22  with you?

23 A Very soon after.
24 Q  Within days?
25 A Within days.
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1 Q  And when Fontainebleau refused to

2 °  paricipate in a call with the lenders aftef the

3 February 23 request, what was BofA's response?
4 A We continued to ask for either a

5 conference call or a meeting.

6 Q  Did your individual level of concern

7 increase with this additional instance of the

8  borrower refusing to meet with the lenders?

9 A l don't recall.

10 Q  You indicated that it was a bad sign

11 that borrowers refuse to meet with the lenders,

12 right?
13 A Right.
14 Q Repeated refusals to meet with lenders

15 is even worse, right?

16 MR. CANTOR: Objection. Go ahead.
17 A | think repeated refusals is just

18 being consistent with the first refusal.

19 Q  Okay. So you saw that as a state of

20 mind not as a passing fancy?

21 MR. CANTOR: Object to the form. Go
22 ahead.
23 A As | said, the second refusal is just

24 being consistent with the first refusal, | don't

25  know if that qualifies under the wording that you
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1 had.

2 Q  Okay. And this second refusal

3 consistent with the first gave you even more

4  concern, right?

5 A Itdid not reduce my concern.

6 Q It showed you that the first one

7 wasn't just a bad day by Mr. Freeman but there

8 seemed to be a pattern of the borrower refusing to

9 meet with the lenders?

10 A Refusing to meet with me, yes.

1 Q  And now on February 24th the lender

12 group, right?

13 A The lender group, asset group. As |

i4  said a few minutes ago, my undérstanding was that
15  Jim was still meeting individually with lenders.

16 Q  In February BofA sent out a request to
17  draw down on the revolver loan, right? |
18 MR. CANTOR: BofA?

19 *A. DILLMAN: Excuse me.

20  BY MR. DILLMAN:

21 Q  Fontainebleau.
22 A Fontainebleau submitted a notice, yes.
23 Q  To draw down on the revolver, not on

24 the term loan?

25 A You mean the Delay Draw Term Loan?
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1 BofA to pay back 68 million dollars to the '

2 revolvers; is that right?

3 A And also to make money available to

4 the project, yes.

5 Q I'm not asking "and also." Right?

6 Now we're just talking about money to the delay

7 draw -- to the revolvers.

8 A Yes.

9 Q. Okay. What events occurred that

10  caused you to conclude in the exercise of your

11 judgment that it was appropriate to pay back the
12 revolvers even though all the delay draw funds

13 hadn't been received?

14 A If my recollection is correct, out of

15 350 million dollars, about 330 had come in. And at
16 that point in time, for the project to continue, a

17  decision has to be made whether any money should be
18 disbursed. And | made a decision that if all the

19  other conditions required for money to be disbursed
20 were met, such as the IVI certificate, all the

21 events, requests, documents, and all the other

22 conditiohs have been met, then funds could be

23  released.

24 Q  And by funds being released you're

25  talking about at Iéast in part funds to repay the
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1 revolver $68 million loan from February?

2 A Yes.

3 Q  And that decision was made at the same
4 time as the decision that it was proper to releasé
5 funds that had been requested by the borrower as
6 part of their Advance Request for March?

7 A Yes, that's my recollection.

8 Q  Okay. And was it your understanding

9 that -- strike that.

10 Bank of Nevada, they were a revolver

1 at one point?

12 A National -- First National Bank of

13 Nevada 1 think.

14 Q Wasa revolyer?

15 A Yes.

16 Q  FDIC repudiated their obligation?
17 A That's correct.

18 Q  Atsome point Bank of America

19 concluded that they no longer should be considered
20 to be available funds for purposes of the revolver?
21 A Yes.

22 Q  InFebruary when the $68 million

23 request from the borrower went out, Bank of Nevada
24  was not considered to be available funds for

25 purposes of funding the project, right?
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1 A Right.

2 Q  Who paid their 10 million -- their

3 portion of the 68 million dollar request?

4 - A | don't believe anybody did.

5 Q Sothe 6.8 million minus — the amount

6 paid was 68 million minus Bank of Nevada's share?

7 A No. They were not part of —-
8 Q lthad to be one or the other.

9 A No. They were not part of the
10  denominator. So it is 68 million divided by the
11 revolversv that had active commitments at that point
12 in time, which excluded First National Bank of
13 Nevada.
14 Q  Okay. So, in effect, its portion was
15 pro rata allocated among all the revolvers based
16 upon their percentage interest in the -- or their
17 percentage commitment in the revolver?
18 A When the FDIC repudiated that
19  contract, they were not considered part of the
20 revolver.
21 Q Right.
- 22 A Sowhen --so it's up to you how you
23  want to describe it, but what happened was they were
24  not part of the denominator.

25 Q  The effective result from that was
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1 that -- let's just take BofA. BofA paid more with

2 respect to the February 68 million dollar request

3 than it would have paid had Bank of Nevada remained
4 as a revolver lender?

5 A Yes.

6 Q  And each of the other remaining

7 revolving lenders paid more than they would have?

8 A Yes.

9 Q Okay. | putin front of you Exhibit
10 499,

11 Is this a document you've seen

12 previously?

13 A Yes.

14 "~ Q It's a draft of the Project Status

15 Report from VI for the month of February?

16 A Yes.

17 Q  This draft was sent to you by

18  Mr. Bolio?

19 VA Yes.

20 Q And he was soliciting comments from

21 the group that included yourself?

22 A Yes.

23 ~Q  You reviewed this?

24 A believe | did.

25 Q You uﬁderstand that IVI subsequently
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1 issued a Project Status Report No. 227

2 A |l don'trecall, but | believe they
3 did.
4 Q  And with respect to your Declaration

5 at Paragraph 18, you indicate that that Report No.
6 22 stated that, quote: TheAanticipated contingency
7 summary anticipates a balance contingency of

8 $15,545,000. However, IVl is _concerned that the
9 anticipated balance may drop substantially in order
10 to meet the aggressive schedule. This is of concern
11 specifically as all of the subcontractors have not
12 fully disclosed the potential cost to meet the

13  schedule.

14 You were aware that this was a concern
15 of IVI's in late February of 20097 Yes?

16 A Yes.

17 Q In fact, this remained, continued to

18 be a concern of IVI's from January of '09, right?

19 A Yes.

20 Q  You were also aware that as stated

21 below VI remained concerned that all the

22 subcontractor claims have not been fully

23 incorporated into the report and potential

24 acceleration impact to meet the schedule has not

25 been included?
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1 A Yes. ‘

2 Q  You were also aware that IVl remained

3 concerned that the LEED credits are tracking behind |
4 projections‘and that the amount disclosed by the --
5 by the developer had not yet been audited?

6 A Yes.

7 Q And you also were aware that the wobrk

8 on the podium would need to be accelerated to meet
9 the aggressive target for that part of the project?
10 A Yes.

11 Q  And when we talk about acceleration

12 that means more costs, right?

13 A Most likely.

14 Q  Because in order to build things

15 quicker, you need to have more people and more
16 overtime, right?

17 A Most likely.

18 Q  Well, when you talk about acceleration
19 costs and construction, that's what you're referfing
20  to, aren't you?

21 A Yes.

22 Q  So each of these items would result

23 potentially in an increase in the anticipated cost
24 to complete the construction of the project?

25 A Yes.

Bank of America - Fontainebleau None , Page 138



Case 1:09-md-02106-ASG Document 375-32

Entered on FLSD Docket 12/03/2013 Page 49 of

134
Yu, Henry 4/7/2011 12:00:00 PM
1 (Letter dated March 3, 2009 marked as
2 Exhibit 813, as of this date.)
3 BY MR. DILLMAN:
4 Q Okay. You mentioned earlier funding

5 requests made by the borrower in -- in early March.

6 Exhibit 813 is the initial funding requést submitted

7 by Fontainebleau Resorts to Bank of America on March

8 . 3,2009.
9 A Yes.
10 Q Bank of America took issue with this

11 request, correct?

12 A Can we backtrack? Are you saying that

13 this exhibit is what Fontainebleau sent Bank of

14 America?

15 Q I'msorry. This is what Bank of

16 America sent to Fontainebleau.

17 A Yes.
18 Q | misspoke.
19 You disagreed with the request for

20 the -- that Fontainebleau had made for the reasons

21 set forth in Exhibit 8137

22 MR. CANTOR: Obiject to the form. You
23 can answer.

24 A Could you repeat the question?

25 Q  Sure.
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1 " MR. DILLMAN: Read it back.
2 (Whereupon, the réquested portion was
3 | read back by the Reporter:
4 "Questiéﬁ: You disagreed with the
5 request that Fontainebleau had made for the
6 reasons set forth in Exhibit 81 37")
7 A The letter says what it says.
8 'Q  Were you involved in the decision to

9 send this letter to Fontainebleau?

10 A Yes.

11 Q  And the decision was that

12 Fontainebleau's submission on March 3, 2009 had not
13 béen appropriate, right?

14 A Right.

15 Q Andyou wel;e not going to process the
16 notice on behalf of the other lenders, right?

17 A Right.

18 Q  And the reason that you considered it
19  to be not appropriate was for the reasons set forth

20 in this letter?

21 A Right.

22 Q Now, before you made that -- Strike
23  that.

24 Shortly after the March 3rd letter,

25 vyou sent a letter to Mr. Freeman. And if | can find
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1 a sticker, I'm going to put it in front of you and

2 confirm that.

3 (Letter dated March 4, 2009 marked as
4 Exhibit 814, as of this date.)

5 BY MR. DILLMAN:

6 Q Correct?
7 A‘ Yes.
8 Q  And Exhibit 814 is tﬁat letter?
9 A Yes.
10 Q  Dated March 4, 20097
'1 1 A Yes.
12 Q  You start off by saying: I'm an

.1 3 officer within Bank of America Special Asset Group
14 with responsibility for Fontainebleau Nevada. The
15  tone of the letter makes it sound like you and he
16 had never spoken before. Is -~ that wouldn't be
17 correct, would it?

18 A That would not be correct.

19 Q Okay. You goon to say: We have

20  formed an ad hoc steering committee with other
21 lenders under the Credit Agreement constituting a
22 majority in interest of t'heblenders under the Credit
23  Agreement. The ad hoc steering committee was
24 comprised of whom, do you recall?

25 A | can name certain members, | don't
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1 know if | can name the complete list. So it would
2 include Bank of America, JPMdrgan Chase, Deutsche

3 Bank, Highland Capital, and maybe there are others.
4 Q  You say in your letter that all of

5 the -- excuse me.

6 You say: The Steering Committee

7 unanimously concurred that your loan notice does not
8 conform to the requirements of the Credit Agreement.

9 Do you see that?

10 A Yes.

11 Q That wasn't exactly true at the time,

12 wasit?

13 A Itwas true.

14 Q‘ Highland didn't agree, did they?

15 A ltdid.

16 Q Do you recall Kevin Rourke sending you

17  an e-malil saying Highland was taking no position one
18  way or the other with respect to the position of

19  BofAin its March 3rd letter?

20 A That e-mail arrived after | send this

21 letter. Kevin had a conference call when we

22  discussed the issue was in concurrence.

23 Q Did you at any point -- and when did

24  the e-mail arrive that Mr. -- Mr. Rourke -- i‘n which

25 Mr. Rourke told you that he was taking no position
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1 one way or the other?

2 A | donot recall, but | recall that it

3 was after | sent this letter, otherwise, | would not
4 have said unanimous.

5 Q  You again call for a meeting with

6 Mr. Freeman in Exhibit 8147

7 - A Yes.
8 Q What was his response?
9 A tdontrecall, but it should be in my

10 Declaration.

11 Q  You don't recall sitting Here?
12 A  I'msorry?
13 Q  Sitting here you don't recall what his

14 response was?

15 A | don' specifically recall, no.
16 Q  Okay. We'll get there.
17 In your letter to him you attach a

18  list of topics that you want to discuss with him at
19  alender meeting, do you see that?

20 A Yes.

21 Q Many of the same topics that you

22  previously or that were previously set forth in a
23  letter to Mr. Freeman?

24 A Yes.

25 Q  Had you at this point received
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1 adéquate answers in your opinion to these questions?
2 | A Well, the fact that these question’s

3 are still here meéns that we have not received

4 | adequate answers.

5 | Q  Exhibit 602. Sorry. Is a letter that

6 same day from IV| to Mr. Bolio that is update to

7 - supplement information provided in the Project

8 Status Report No. 22. Why was a, if you knéw, why
9  was a supplement provided only days after the

10 Project Status Report was issued?

11 A The way the schedule works is that the
12 monthly report reflects events of the month before,
13 butlVl continues to have conversations with

14 Fontainebleau. So if they found out anything that
15  they think is material, subsequent to the issuance
16 of the report, they bring it to our aitention,

17 Q  Andis it your understanding that Vi

18  didin fact have a meeting with Fontainebleau after
19  the date of its Status Report No. 22 and prior to

20  thedate of this letter?

21 A Yes. At--1think it's dated in

22  Paragraph 2 in this letter.

23 Q  The date of the meeting?
24 A Yes, March 1st and 2nd.

25 Q  Were you at that meeting?
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1 A No.

2 Q  Other than this letter, did you

3 receive any download of what occurred at that
4 meeting?

5 A ldont recall.

6 Q  Did you talk with Mr. Barone

7 concerning the issues set forth in his Status Report

8  No.22?

9 A Yes.

10 Q  Did you talk with Mr. Bonvicino?

1 A Yes.

12 Q  Did you talk to them about the issues

13 set forth in their supplement which is Exhibit 6027
14 A Yes.

15 Q  Did you understand after talking with

16  them that the LEEDs issues still hadn't been

17 resolved?

13 A That's correct.

19 Q  And that they still believed there was

20 a $15 million decrease in credits that wasn't being

1 reported?

22 A Yes,

23 Q  Or shortfall of credits?
24 A Yes.

25 Q  Exhibit 604.
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1 On March 5th, 2009 you wrote to Mr. -

2 excuse me -- Mr. Bakone wrote to Mr. Kumar, correct?
3 A Was there a question?

4 Q  There was, but that's okay. | thought

5 you were reading the letter so [ didn't want to

6 interrupt your concentration.
7 A Oh, sorry.
8  Q On March 5th Mr. Barone sent a letter

9 to Mr. Kumar, correct?

10 A Correct.

11 Q ‘You received that letter?

12 A (Reviews.)

13 Q  Whether you were copied on it or were

14 a recipient, you in fact received it in-connection
15  with your duties on behalf of Bank of America for
16  the Fontainebleau project? -

17 A Yeah, | believe | did.

18 Q  And you're certainly familiar with the

19 letter, right?

20 A Am | sitting here familiar with the
21 letter?
22 Q  Oryou were familiar with it when you

23  wrote your Declaration --
24 A Right.

25 Q  --onJuly 1st, 2007, right?
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1 A Right.

2 Q Okay. And at that time you

3 specifically noted at the bottom of page 1 IVI's

4 conclusion that there appears to be a delay in the |
5 execution of owner change orders which it seems to
6 have gotten larger recently. Do you see that?

7 A Yes.

8 Q  That's not a good thing, is it?
9 A No.
10 Q It means that the budget for the

11 project is going up?

12 A ldon't spécifically recall whether |

13  drew such a conclusion, but it was not a good thing.
14 | Q  Well, if there's additional owner |

15 change orders that haven't been previously disclosed
16 and that means that the anticipated costs for

17 completion are going to go up, not down, right?

18 MR. CANTOR: Objection. You can
19 answer.
20 A If you read the sentence here it says:

21 There appears to be a delay in the execution of
22 owner change orders.

23 . Q Yes.

24 A That does not necessarily mean that

25  those owner change orders have not been floating
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1 around but that they just have not been executed.

-2 Q  Okay. Well, it was your understanding

3 that IVl was aware of these change orders but they

4 just hadn't been executed?

5 A 1believed what IVl was saying was

6 thatthey were seeing that there was certain owner

7 change orders that were getting delayed in

8 execution, yes.

9 Q  And that IVI had not previously seen?
10 A | don'trecall if that's the way it
1 was.
12 Q  Youdon't?
13 A Imean, | don'trecall if it is a fact

14  that IVl had not seen owner change orders or whether

15 IVI has seen the owner change orders but that they

16  were just not executed. Executed meaning | -- |

17 read it as say someone signed it.

18 Q Aliright. Not seeing the change

19 orders would be certainly worse than having seen

20  them but just not having seen a signature on them,

21 wouldn't you agree?

22 A | would agree.

23 Q  Because if there's a delay in

24 presenting change orders to VI that means there's

25 going to be a delay in the lender's understanding of
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1 Did you have a better more full

2 understanding of this back in 20097

3 A ldon'trecall

4 Q Did you do anything to try and get a

5 better understanding of it? |

6 MR. CANTOR: Objection.

7 A As | said, we repeatedly asked

8 Fontainebleau to make sure that they supply IVI with
9 all the information that IVI needs, aﬁd if that

10 included why the worst case seems to be what it is,
11 they have to explain it to IVI.

12 Q Okay. No, my question was: Did you

13 do anything to get a better understanding of what

14 this sentence that | just read meant, and that would
15 be an understanding from Mr. Barone since he wrote
16 the sentence?

17 A ldonotrecall

18 Q Okay. Sowhen it says "all the

19 anticipated additional costs have now been included
20 in TCW's latest requisition as a credit entry

21 labeled TW Construction Commitments Against POCs.
22 You didn't have any independént understanding of fhe
23 significance of that; is that right?

24 MR. CANTOR: Objection.

25 A Are you saying me sitting here today
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1 or at that point in time?
2 Q  Atthat pointin time.
3 A | do notrecall.
4 Q Okay. Sitting here today.
5 A  Sitting here today, again, it's an

6 elaboration in a.sense of what the previous
7 sentences said.
8 Q Okay. Isitagood thihg or a bad
9 thing that the anticipated additional costs have
10 been included in TWC's latest requisition? Is that
11 generally a good thing for the bank or a bad thing
12  for the bank in the context of this facility?
13 A Generally it would not be a good thing

14 that there's no additional contingency.

15 Q  And that's how you read this?
16 ‘A Yes.
17 Q  Okay. And he goes on to say: It

18 seems that TWC -- you understand that was Turnberry

19 West Construction?

20 A Yes.
21 Q  The contractor.on the project?
22 A Yes.
23 Q  Has already committed all the

24 anticipated additional costs into their project as

25 subcontractor change orders in Fontainebleau Las
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1 Vegas has not signed the owner change orders. Do
2 you see that?
3 A You mean the first sentence of the
4 second paragraph?
5 MR. CANTOR: No.
6. Q  Yes, sir. The second-to-last sentence
7 of the top paragraph.
8 A Second-to-last sentence of the first
9 paragraph?
10 Q Yeah.
11 A Okay, | see that.
12 Q Itseems that TWC has already

13 committed all the anticipated additional costs. Do
14  you see that?

15 A Yes.

16 Q Do you have an understanding sitting
17  here today the significance of that?

18 A I don't know what you mean by

19  "significance."

20 Q What does it mean?
21 A It says whatit says.
22 Q Isita good thing or bad thing for

23 the bank?
24 A  As | said before, if that leaves no

25 room for additional contingencies, it's not a good
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1 thing.

2 Q Andhe goes on to say that this leads

3 us to believe that FBLB and TWC.are not' on the same
4 page wifh respect to the owner change orders, which
5 needs to be resolved, and that the entire picture

6 regarding additional pendiﬁg costs are not being

7 fully shown. Do you see that?

8 A Yes._ |

9 Q  Now, that's a bit terrifying for a

10 bank, isn't it?

11 A ltis definitely a concern.

12 Q  And this was not the first time this

13 concern had been expressed by Mr. Barone, this was a
14  theme that he was banging on from the beginning of

15 2009 forward.

16 MR. CANTOR: Objection.

17 Q Right?

18 A | don't know -- let me reword that.
19 My recollection is that Barone's

20 concerns evolved over time, so | don't know if
21 that's his view from the beginning of 2009.

22 Q  Fairenough. They evolved and

23 increased his level of concern, right?

24 A That would be accurate.

25 Q Okay. And Mr. Barone at one point |
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1 talked about doing an audit of the change orders for

2 the project, do you recall that?

3 A Yes.

4 Q  Did you discuss how much that might
5 be?

6 | A dbo not recall.

7 Q  Orhow long it would take?

8 A ldonotrecall.

9 Q  Okay. You understood it would be a

10 | matter of weeks, not months?

11 MR. CANTOR: Objection. Lacks
12 foundation.

13 A | donotrecall.

14 Q Okay. We'll get there in a minute

15  where Mr. Barone says it would be‘ weeks.

16 Did you ever consider on behalf of

17 BofA as the agent on this facility to say "we're not

18 going to do any disbursements on this until we get
19 to the bottom of these questions"?

20 A My recolléction is that we kept

21 reminding Jim Freeman and Fontainebleau that they
22 had to supply VI with all the information that IVl

23 needed to be able to issue IVI's certificate. And

24  that IVI certificate is one of the conditions for

25  funding.
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1 Q  You knew that IVI had and continued to
2 have concerns about the -- about the information

3 that it wasn't being shown through April of 2009,

4 right?
5 MR. CANTOR: Objection.
6 A | believe the picture changed

7 coﬁsiderably in April, so | think you may need to

8 describe the phase between, let's say February and
9 Maréh differently from what happened in April.

10 Q You knew that IVI certainly up through

11 the end of March, maybe April is a different set of

12 factors, but up through the end of March VI

13 continued to have concerns that the entire picture
14 regarding additional pending costs were not being
156 fully shown?

16 A Throughout March 1Vl was concerned and
17 Bank of America was concerned and we kept asking
18 Fontainebleau to make sure that they supply IVI with
19  all the information they needed to do their job.

20 Q Okay. Well, the borrower was the one

21 thét was not showing stuff to IVI, that's the ‘

22 concern that Mr. -- that Mr. Barone had was that the
23 borrower was not coming clean, right?

24 A IVlis expressing a concern that they

25 may not be getting all the information they needed.
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1 Q  Okay. So simply asking the borrower,
2 "please give them all the information," when Barone

3 has been saying for some time "they're not giving it
4 to me," cause you some level of distrust —

5 A Yes.

6 Q --and concern about the integrity of

7 the borrower?

8 A What do you mean by integrity?

9 ~ Q Some distrust of the borrower, let's

10 put it fhat way.

11 | A Wé were concerned that the borrower is
12 not giving IVI all the information IVI needed.

13 Q Right. And so simply saying to

14  somebody who you don't trust, do the right thing,
15 might not necessarily're.sult in the right thing

16 being done, right?

17 MR. CANTOR: Objection.

18 Argumentative.

19 You can answer, if you can find a
20 question in there.

21 _ A Are you suggesting - | don't know

22  what you're suggesting or asking.
23 Q Okay. Was there anything preventing
24 BofA as far as you understood it from saying we're

25 not going to disburse funds, and unless and until we
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1 get to the bottom of these concerns that IVI has

2 expressed and the way that's going to be done is

3 with an audit of the change orders as Mr. Barone has

4 suggested?

5 MR. CANTOR: Obijection. Calls for a
6 legal conclusion.

7 You can answer, to the best of your

8 understanding.

9 A The documents describe what is

10 supposed to happen. We did our best to follow what

11 the documents say.

12 Q  Did you understand that you were

13 required, obligated under the documents to disburse

14  funds even if you had a level of concern and

15 distrust over whether or not the borrower was being

16  forthright in the amount of change orders that it

17  was presenting to your construction consultant?

18 MR. CANTOR: Objection. Calls fora
19 legal conclusion.

20 You can answer to the extent you had
21 an understanding.

22 A - The documents say what they say. The

23  way you phrased it'was, do you have an obligation to

24  do certain things when you have a certain level of

25  distrust, | think you have to read the documents if
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1 that's the way the documents staté it. 1don't

2 believe that's the way the documents are stated. ,
3 Q How do you believe -- what did you

4 understand at the time that you were the Special

5 Asset Group Senior Vice President on this credit,

6 did you understand that BofA had-an obligation to

7 diéburse funds in March of 2009, even if it had

8 concerns regarding the honesty of the borrower and
9 whether or nét it had disclosed all of the

10 information that it had to your construction

11 consultant?

12 A My understandihg was that there were a
13 number of conditions that have to be met, including
14 the consultant issuing a certificate, and if all

15  those conditions are met, including the construction
16 consultant certificate, then the documents say we're
17  supposed to do what we're supposed to do.

18 Q  And if BofA had concerns that the

19 borrower was not being honest, was not being

20 forthright in the information that was provided and
21 yet there was a construction consultant certificate
22  that was signed off on, is it your testimony that

23  BofAwas nonetheless obligated to disburse?

24 MR. CANTOR: Objection. Calls for a

25 legal conclusion. It's an incomplete
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1 hypothetical.
2 Go ahead, give it a shot.
3 A The documents laid out our legal

4 duties and I'd just refer you back to the documents.
5 Q I'mtalking about Mr. Henry Yu who was
6 the BofA man on the scene, so to speak, for Special
7 Asset Groups at the time. The man who made the
8 decision to disburse. Right? Isn't that right?
9 A AThat's correct.
10 Q Okay. When you made the decision to
11 disburse, was it your understanding that despite any
12 concerns regarding -- relating to the honesty of the
13 borrower and whether or not they were being
14 forthright in the production of information, that
15 you nonetheless were obligated to fuhd o
16 . disburse -- excuse me -- so long as you had, among
17 other things, a construction certificate signed off
18 by the construction consultant?
19 : MR. CANTOR: Objection. Go ahead.
20 A Our Iegalkobligations are laid out in
.21 the documents. We acted in accordance to what
22 documents say were our responsibilities.
23 Q Right, and that's not my questi.on. My
24  question was: Was it youf understanding, Mr. Henry

25 Yu, wherever that understanding came from, the
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1 documents or otherwise, that you, that BofA was

2 obligated to disburse funds, despite any concerns it

3 might havé had about the honesty of the borrower and
4 whether or not fuli information was being provided,

5 o) Iong as the various. documents, including a

6 construction consultant certificate, were received?

7 A We're --

8 MR. CANTOR: Objection. Same
9 ‘objections. Go ahead.

10 A  We're going around in circles. You

11 have asked your question many times. | have given
12 you my answer many times. We can keep doing this or

13 we can move on.

14 Q You haven't given me an answer. You
15  told me --

16 MR. CANTOR: Objection.

17 Q  --tolook to the documents. Okay?

18 I'm asking you, Mr. Henry Yu; without recourse of
19  the documents or anything else, whatever your

20 understanding was, you can tell me you didn't have
21 an understanding, | don't know what it was.

22 Was it your understanding in late

23 March of 2009 that when you made the decision to
24  disburse, that you were obligated to disburse given

25  what you had received from the construction
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1 consultants and otherwise, even if you had a concern
2 about the honesty of the borrower and about the

3  completeness of the information the borrower had

4 | provided?
5 MR. CANTOR: Objection.
6 A Again, | think we've covered this

7 question many timeé. I'm not changing my answer.

8 You can keep asking the same question and I'm going
9 to keep giving you the same answer.

10 Q  Except you keep pointing to the

11 documents.

12 A  Right.
13 Q Isthat--

14 MR. CANTOR: He believes he's given
15 you an answer. If you disagree, you can go
16 to the court.

17  BY MR. DILLMAN:

18 Q I'm asking your understanding, I'm not

19 asking what the documenf say. Your understanding,
20 Henry Yu's understanding.

21" A My understanding is that the documents
22 say, laid out a set of conditions of, if all those

23 conditions are met, our obligation is to fund

24 according to the documents. The document doesn't

25 say, if there's an earthquake in Japan, you don't '
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1 have to do it, or if there's a tsunami, you don't
2 héve to do it. The documents say what it says.
3 Q  Allright. And, to the extent that
4 fhe documents don't say and -- strike that.
5 And unless the documents said
6 something abéut BofA's conclusion as to the
7 integrity and honesty and forthrightness of the
8 borrower, that was not a consideration that you
9 would take into account; fair statement?
10 MR. CANTOR: Objection.
11 A If you are positing a hypothetical
12 that says: One of the conditions is that you have
13  to totally trust the borrower and there's no trace
14 of doubt about any information that the borrower
15 gave us, that's a totally hypothetical that you have
16 justinserted into the process.
17 Q  That's not my question, sir.
18 A Again, I'm going back to, we followed
19  what was in the documents.
20 Q  Okay. And was it your understanding
21 that the borrower's integrity entered into that at
22 all unless, except as otherwise expressly stated in
23  the documents?
24 MR. CANTOR: Objection.

25 A The documents say what it says, and we
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1 read our obligations as what the documents say.
2 MR. DILLMAN: All right. Let's take a
3 break.
4 MR. CANTOR: Okay.
5 MR. DILLMAN: We have to change the
6 tape.
7 THE VIDEOGRAPHER: This marks the end
8 of Media No. 3 of the_ deposition of Mr. Henry
9 Yu. We are off the récord at approximately
10 . 2:52 p.m.
11 (Whereupon, off the record.)
12 (Whereupon, resumed.)
13  THE VIDEOGRAPHER: We are back on the
14 record at approximately 3:01 p.m., and this
15 marks the beginning of Media No. 4 of the
16 deposition of Mr. Henry Yu.
17 (Letter dated March 6, 2009 marked as
18 Exhibit 815, as of this date.)
19 (Letter dated March 9, 2009 marked as
20 Exhibit 816, as of this date.)
21 BY MR. DILLMAN:
22 Q  Mr. Yu, I've placed in front of you

23 Exhibit 815. It's a letter from Mr. Freeman to
24  vyourself dated March 6, 2009. This followed upon a

25 request by you to meet with Fontainebleau, correct?
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1 - A Yes.
2 Q Andin this letter Mr. Freeman says
3 he's not going to meet with you until basically you
4 ‘agree to fund his -- the révolver commitment that
5 they set on March 3rd, something like that, right?
6 - A Something like that, right.
7 Q  He says: Once funding has occurred,
8 we will welcome the opportunity to meet with the
9 representatives of all constituents of lenders to
10 discuss the project and to resume the working
11 relationship we've always enjoyed with the lenders.
12 What was your reaction to his refusal to meet?
13 A ldon'trecall
- 14 Q Itwasn't exactly what you thought on
15 an appropriate borrower response was to a réquést by
16 a lender to meet, was it?
17 A No.
18 Q  Shortly after that, Mr. Freeman
19 submitted a revised notice of borrowing requesting
20 $350 million from the delay draw term lenders but no

21 component from the revolvers, right?

22 A Right.

23

24 Q  And Exhibit 815 is that request?
25 A Sixteen.
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1. MR CANTOR: 16. | |
2 . Q. :816. Oh, thank'_you.
3 o Correct, 8i6‘is that request?
4- . | A Yes. |
'5' o Q 'Bank of America concluded that this
6 was an approprigte'fequest? | | |
7 MR. CANTOR: Object to the form. Go
8 ahead, you can answer.
90 A The lenders did.
10 | . Q  Bank of America processed the request,
'V 11 right?
12 A Yes.
13 Q  Bank of America refused tov process the

14 request o'n' March 3rd for the reasons set forth in

15.  the ietter from Mr.- Washington, correct? |
16 .._'A - Correct. |

17_ | Q  Allright. This request Bank of

18 Am..erica. did process a|;1d at least in part was paid by i

19 ~ some of the deléy draw term Ienderé,'correct?
20 A Yes.

21 Q Asubsetof delay draw term lenders .
22 did not payin Mérch, right? .

23‘ A - Yes.

24 Q Thatincluded Z Capital and a series

25 - of funds that were managed by Guggenheim?
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‘A Yes.

Q The total amount of those unpaid

amounts in March was 'app‘roximately $21 ,66’6,000?

- A Thatsounds about right.
- Q 'Indeed Z Capital for 11,666,000 never -_
paid; is that right?
A That's right.'
- Q And thé Gﬁggenheim funds aggregating

$10 million paid at some point in éarly to mid

April?

A My recollection would be early April

or late March.

Q  After March 25th one way or the other?
A  Right. |
Q M .Freema,n's refusai to meet with -
your letter to him dated March 10 of 20087 2009,
© MR. CANTOR: You can give us that

ver'sio.n. B |

MR. DILLMAN: Huh?

MR. CANTOR: You can give us tﬁat '
version.

MR. DILLMAN: it wouldn't of much:
help, believe me. Just to show you.

MR. CANTOR: Been there, done that.
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1 BY MR. DILLMAN:
2 Q  And that letter is -- we've marked as
3 Exhibit 819.
4 A (Reviews.)
5 That's right.
6 (vLetter dated March 10, 2009 marked as
7 Exhibit 819, as of this date.)
8 MR. DILLMAN: Now, | will note for the
9 record -- |
10 MR. CANTOR: 817.
1 ~ MR. DILLMAN: No, | marked it 819
12 because --
13 _MR. CANTOR: On purpose, okay.
14 MR. DILLMAN: -- because the reporter
15 goes down with the numbers -- excuse me --
16 across with the numbers, | typically go down.
17 ~ MR. CANTOR: Okay.
18 MR. DILLMAN: We'll catch up to it
19 sooner or later.
20 MR. CANTOR: Got it.
21 BY MR. DILLMAN:
22 Q  And that was your letter to

23 Mr. Freeman?
24 A Yes.

25 Q Isthatright?
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1 Now, in this letter March 10th you
2 indicate that the determination that the Notices of

3 Borrowing did not comply with the terms of the

4 Credit Agreement was unanimously supported by the
5 members of the Steering Committee, and you list

6 those as including Highland Capital, right?

7 A Yes.

8 Q Now, as of March 10, you had received

9 Mr. York's -- Rourke's -- excuse me -- e-mail saying
10 that Highland Capital had not agreed and, in fact,
11 taking no position on whether or not BofA was

12 correct in its assessment of the March 3rd funding?
13 A The sentence says "was unanimously,”
14 and | believe | was referring to the March 4th

15  letter | sent to Mr. Freeman.

16 Q  Atthis date you knew it was not

17 Highland's position that they had supported that,
18 right?

19 A 1 don't recall, but the sentence here

20 referred to March 4th.

21 Q  You don't recall what?

22 Av I don't recall if on March 10th --
23 Q . You don't recall what?

24 A | | was -- | have not finished my

25  sentence.
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1 Q  Yeah, | know.
2 A | don't recall on March 10th whére we
| 3 were with Highland.
4 (E-mail Exchange sent 3/1 4/2009 marked
5 as Exhibit 817, as of this date.)
6 BY MR. DILLMAN:
7 Q Well, let's look at 817, which was a

8 March 4 e-mail from Mr. Rourke to yourself, in which
9 Mr. Rourke states at the bottom: Finally, Highland
10 does not express any opinion on the legal

11 interpretation of the Credit Agreement that was

12 attributed to the ad hoc Steering Committee in your
13 letter to the. company. Do you see that?

14 | A .Yes.

15 Q Andyou understood that he was

16 referring here to your letter to the company

17 indicating that BofA would not process the March 3rd
18 request?

19 A Right. And as you justread, he

20 referred _to a letter that | sent, so again that's

21 why | think my memory was correct that | got this

22 after | sent the letter.

23 Q  Sure, you got it on March 4th?
24 A Yes.
25 Q  Now on March 10th you said, you told
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1 Mr. Freeman that there was unanimous consent
2 unanimously supported by the members of the Steering

3 Committee the decision to not process the March

4 3rd --

5 A Yes.

6 Q  --request, right?

7 A On March 4th.

8 Q On the March 4th what?

9 A [ was just adding to your sentence.

10  You said on March 10th you told Mr. Freeman that
11 there was unanimous support of that determination
12 énd | said | was referring to March 4th, not March
13 10th. You kept going to March 10th and | kept

14 pointing you to March 4th.

15 Q The fact was there wasn't unanimous
16 consent, was there?

17 A The fact was on March 4th it was.

18 Q  Because Highland said yes and then

19 changed its mind?

20 A When | sent the letter, | have not

21 gotten this communication from Mr. Rourke. So when

22 | sent my letter, it was unanimous, past tense.
23 Q Because Mr. Rourke --
24 A | can't go back and correct something

25 that was sent, no, that was not re-sent.
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1 Q  On March 4th that very same day

2 Mr. Rourke said "by the way, | do'n't unanimously
3 . consent," right? |

4. A Whatever time this was, yes, that was

5 his statement. And, as | pointed out to you, | was
6 referring to the letter that | sent him on March

7 4th, which was before | got this one..

8 Q  You were referring to that in the

9 March 10 letter?

10 - A Yes.

11 Q Don't you think it's a little

12 misleading to tell Mr. Freeman on March 10th six
13 days after Mr. Rourke had said "l don't consent,”
14  that the determination that these notices of

15 borrowing did not comply with the terms of the
16 credit agreement was unanimously supported by the
17 members of the Steering Committee?

18 MR. CANTOR: Obijection.

19 Q Don'tyou think that's a little

20 misleading?

21 MR. CANTOR: Obijection.

22 ~ Argumentative.

23 Q Justallittle?

24 MR. CANTOR: Objection.

25 A | believe | was stating what was the
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1 state of affairs at the time | sent the March 4th
2 letter.
3 Q And you don't find anything misleading

4 then in your letter to Mr. Freeman; is that right?

5 MR. CANTOR: Objection. Asked and
6 answered.
7 A You have to ask Mr. Freeman whether it

8 was misleading.

9 Q  You don't find anything about it

10 misleading; is that right?

11 A ldon't

12 Q  Now, Mr. -- your letter to Mr. Freeman

13 demanding a meeting in Las Vegas on March 17th,
14 that'$ the Exhibit 819, attaches the identical or at
15 least very similar set of issues that had been now
16 attached to.at least one, or perhaps two other

17 letters, right?

18 A Right.

19 Q Is it safe to say then that as of

20 March 10, 2009 you in your mind didn't have

21 sufficient answers fo these questions?

22 A That's right.

23 Q  And shortly thereafter on March 11

24 .  Fontainebleau submits an Advance Request that's been

25 marked as 264 and placed in front of you, right?
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1 A Right.

2 Q And that request sought an amount of

3 137,925,000 and change. It says, "retail amount
-4 requested zero," do you know why that was?

5 A ldon'trecall

6 Q Did you have an understanding as to

7 whether or not retail facility Was required to pay

8 shared costs in some amount in connection with this

9 Advance Request?

10 A | don't recall what the retail share

11 cost was in March.

12 Q And what role did you have, if any, in

13 determiniﬁg whether or not this Advance Request -

14  strike that -- whether or not funds should be

15  disbursed as requested by this Advance Request?

16 A What my role was was to make sure that

17  Brandon Bolio and Jeanne Brown have all the

18 information that they normally would require

19 including, for example, the certificate from IVl and

20 other reports that are required out of the project

21 before said requests can be approved. But | did not

22 personally look at all the reports.

23 Q  What team at Bank of America -- |

24  don't mean a formal team -- but what group of

25 people, other than yourself, Mr. Bolio and
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1 Ms. Brown, were responsible for determining any

2 aspect of whether or not the Advance Request should
3 be funded?

4 A Other than the teams at Jeanne Brown's

5 unit and at Brandon's unit, because | don't know if

6 Brandon has any administrative help at his unit. At

7 Bank of America would be myself and at times we

8 would consult with in-house counsel.

9 Q  Okay, is that it?
10 A Yes.
11 Q Interms of the team?
12 A That'sit.
13 Q  You recall that there was, as ‘with all

14 advance requests and In Balance Report that was
15 provided by the borrower?

16 A Yes.

17 Q That In Balance Report showed a |

18 positive in balance of $42 million approximately?

19 A Yes.
20 (In Balance Report dated February 28,
21 2009 marked as Exhibit 818, as of this date.)

22  BY MR. DILLMAN:
23 Q  Exhibit 818 is that In Balance Report
24  submitted with the March 11 Advance Request, right?

25 A Yes.
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1 Q  Now after or around the time that this
2 Advance Request was submitted, the borrower
3 - conditionally agreed to meet; do you recall that?
4 A Yes.

5 Q  Conditioned upon the execution of a

6 prenegotiation agreement?

7 A  Correct.
8 (E-mail Exchange sent 3/11/2009 marked |
9 as Exhibit 820, as of this date.)

10 BY MR. DILLMAN:
11 Q  And Exhibit 820 is a copy of the draft
12 prenegotiation agreement that the borrower required

13  as a condition of meeting, yes?

14 A Yes.

15 Q  What was your reaction to Exhibit 820?
16 A | did not think it was appropriate.

17 Q  Why not?

18 A Because it ihcluded the concept of a

19  standstill.

20 Q What do you mean "the concept of a

21 standstill"?

22 | A Well, Section 1 entitied Standstill, |

23 believe, if we signed this document, would limit our
24 actions if we find something out during the meeting

25 that are actionable.
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1 Q  Atany point prior to receiving

2 Exhibit 820, had you or to the best of your

3 knowledge anyone at the Bank of America spoken to
4 Fontainebleau Resorts about defaults or potential

5 defaults under the credit facility?

6 A ldon'trecall.

7 Q Dovyou have any idea why Fontainebleau
8 Resorts would send you a prenegotiation agreement
9 of -- with a Standstill provision in it, as of this

10  date, March 11, 20097

11 A No.

12 Q Did it strike you as a little strange

13 thathere you are asking for a meeting to discuss
14 the project and they were saying "you can't use

15  anything we say to -- to bring an action for defauit
16  against us"?

17 A |find it objectionable, yes.

18 Q Did it provide some additional concem

19 that they were -- perhaps there was»informatio‘n that
20  they had that they hadn't fully shared with you?

21 A ltis a continuation of the behavior

22  of not providing information, that's correct.

23 Q  And you refused -- "you" being Bank of

24  America and others -- refused to go forward with the

25  meeting conditiocned upon execution of this document?
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1 A  Correct.

2 Q  There were no further negotiations by

3 you with respect to the terms of this agreement, you
4 just rejected it out of hénd; is that right?

5 A We rejected it out of hand, correct.

6 Q  Ultimately you did meet with the

7 borrower on March 177?

8 _ A On or about March 17, yes. Infact, |

9 believe it was March 20. |

10 (Letter dated March 16, 2009 marked as
11 Exhibit 821, as of this date.)

12 BY MR. DILLMAN:

13 Q  And Exhibit 821 is a letter from you

14 to Mr. Freeman confirming that meeting on -- on --

15 excuse me -- March 20th, right?

16 A (Reviews.)
17 Yes.
18 Q On the second page of Exhibit 821 you

19  say: Finally, we acknowledge receipt of the Advance
20 Request and supporting information last week. That
21 would be the March 11 Advance Request, yes?

22 A Yes.

23 Q Yougoon: We have conducted the

24  general reyiew of the documentation required by

25  Section 2.4.4 of the Master Disbursement Agreement
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1 to in Paragraph 2 of this Construction Consultant

2 Advance Certificate eXcept asnotedin 3.C,Dand E

3 | above. Right?

4 A That's right.

5 Q  You understood that according to IVI

6 the errors contained in the March 11 Advance Request
7 called out by them in Paragraphs 3.D, C and E were |
8 material?

9 A Yes.

10 Q Andthe same. statement is made in |

11 that the uﬁdersigned has not discovered any material
12 error in the matter set forth in the current Advance

13 Request or current supporting certificates except as

14 noted in 3.C, D and E?

15 A You mean L.

16 Q Isthatan L? You're right,itis an

17 L. | need to borrow your glasses for that | think.

18 A No, | just read K was above, so.

19 Q  The Braille method of reading?

20 ’ MR. CANTOR: Please don't make any‘
21 assumptions like that in the future.

22  BY MR. DILLMAN:
23 Q  Now, to your -- well, are you aware of
24 any certificate by IVI over the course of this

25 entire project prior to March 2009 having contained
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1 statements that in effect [V| believes that there
2 were material errors contained in the Advance
3 Requests submitted by the borrowers?

4 A My recollection is this was the first

5 time IVI has pointed out this kind of thing.

6 ‘ Q‘ And that was a serious matter?

7 A Yes.
8 Q  When your construction consultant

9 tells you that the borrower has made material

10 rﬁisstatements' in its Advance Certificate, you take

11 that seriously?

12 A Yes.

13 Q Did you demand an explanation from

14 Fontainebleau as to how and why it made material

15 misstatements to its lenders in the Advance Request?
16 A Yes.

17 Q  What -- to whom did you direct that

18  question?

19 A This was dated March 19. We met with

20 many individuals frdm Fontainebleau the day after,

21 March 20th, and we asked that question to everybody
22 present from Fontainebleau side.

23 Q What did they say?

24 A They would work with IVI and make sure

25  that whatever information IVl needed and whatever
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1 corrections need to be made will be made.
2 Q  Hadn't the borrower been saying that
3 for now three months that»they work with VI and
4 provide them the informétion that they needed?
5 A Three months meaning January, February
6 and March?
7 Q Yes.
8 A If your statement was the borrower has
9 not been able to answer some of IVI's questioné
10 since January, | believe that was correct.
11 MR. DILLMAN: Let's take a quick
12 break. |
13 THE VIDEOGRAPHER: The time is
14 approximately 3:43 p.m., and we are going off
15 the record.
16 (Whereupon, off the record.)
17 (Whereupon, resumed.)
18 THE VIDEOGRAPHER: The time IS
19 approximately 3:50 p.m. and we are back on
20 the record.
21 BY MR. DILLMAN:
122 Q  Mr Yu, at some point in this March
23 period you went on vacation, right?
24 A |think so.
25 Q Okay. Let me mark as Exhibit 823,
Bank of America - Fontainebleau : None
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just so we can figure the dates out here.

2 (E-mail Exchange dated March 12, 2009

3 marked as Exhibit 823, as of this date.)

4 BY MR. DILLMAN:

5 Q It's an e-mail from you dated March

6 12, most of it's redacted, but there is a little

7 sliver there that says "By the way, just to make

8 sure you guys know, | will be on vacation from March

9 24 through 27 and will be difficult to get ahold

10  of." Do you see that?

11 A Yes.

12 Q Did you go on that vacation, or were

13  you gone for that period?

14 A | believe | did.

15 Q  Where'd you go?

16 A | was playing at the senior nationals.

17 Q Badminton?

18 A Badminton.

19 Q How'd you do?

20 A | was probably third. | don't

21 remember.

22 Q  Should | say cohgratulations orl'm

23 sorry?

24 A | was satisfied.

25 Q | would be too. Of course I'd be
Bank of America - Fontainebleau None
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1 satisfied to survive at badminton.

2 After the meeting in Las Vegas,

3 Fontainebleau submitted a second Advance Request for
4 March, do you recall that?

5 A Yés.

6 Q And ask you to confirm that Exhibit

7 265 is that second request.

8 A (Reviews.) Yes.

9 Q  This was submitted on March 24th?
10 A The date stamp appears to be March
11 23rd.

12 Q Okay. What are you looking at?

13 A ‘I'm looking at page 9, the top left

14 corner.

15 Q Thé signature pages?
16 A Yes.
17 Q And that would -- appears to be a fax

18 = dated March 23 of signature from Mr. Freeman, right?
19 A Yes. |

20 Q Now you say in your Declaration that

21 on March 24 -- this is at Paragraph 33 -- on March

22 24 Fontainebleau revised its Advance Request and
23 supporting documentation. Did you determine at that
24  time that while the fax letter or fax cover here

25  says March 23 that in fact it was submitted on March
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1. 247
2 A (Reviews.)
3 ' I cannot recall at this time why

4 there's a difference between the 23rd and the 24th.

5 Q Do you believe that given the fact

6 that you were submitting your Declaration under

7 penalty of perjury to a court that you would have

8 made the necessary -- would have taken the necessary
9 steps to confirm that the date was in fact March

10 24th and therefore do you believe that the date was

11 March 24th?

12 A  Could you repeat your question?
13 Q  Sure. Let me shorten it, how's that?
14 Based on your declaration, do you

15 believe the date was March 24th?

16 A Atthe time of the declaration, my

17 recollection was the 24th, but looking at it now,

18 according to this date stamp, it appears to be the
19 23rd. Again, | do not recall why | said the 24th.

20 It could be that | did not personally receive it on

21 the 23rd but I} got it on the 24th. Again, | think

22  around that time | was either on vacation or about

23 to go on vacation, so | could well have not seén it

24 until the 24th.

25 Q  You were on vacation on the 24th,
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1 right?
2 A That's what the previous e-mail said,
3 yes.
4 Q Okay. And so --
5 A Soit could have gotten to me on the
6  24th when | was not at home.
7 Q  Well, your Declaration that you
8 providéd to the court.
9 A Right.
10 Q  Which was drafted in the first

11 instance by ydur counsel says: On Maréh 24, 2009,
12 Fontainebleau revised its Advance Request and
13 supporting documentation.

14 A Uh-hum.

15 Q The--onJuly 1, 2009, the date that

16 you signed this, the events in March were certainly
17 much fresher in your mind, correct?

18 A Right.

19 Q And at that point you had the

20 resources of the counsel that were assisting you in
21 drafting this declaration as well, correct?

22 A  Correct.

23 Q  And you knew that you were submitting
24 it under penalty of perjury to a court?

25 A Correct.
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1 . Q Based on all that, do you believe that
2 the date set forth in your declaration of March 24,

3 2009 is correct?

4 A Based on that | would believe the 24th
5 is correct.
6 Q The Advance Request -- and let's, to

7 keep things demarcated, I'm going to refer to the
8 March 11 Advance Request and the March 24 Advance
9 Request. Okay?
10 A Okay.
11 Q  Allright. So, the March 24 Advance

12 Request, according to your declaration, projected
13  additional costs associated with Fontainebleau's
14 decision to délay the project scheduled opening date
15 from October 1, 2009 to November 1, 2009, including,
16 one, én $88,854,000 construction cost increase; two,
17 a 21,747,000 debt service increase; and three, a $5

18 million condo selling cost decrease. Do you see

19  that?
20 A Yes.
21 Q Do you know what the decrease for

22 condo selling costs resulted from?
23 A My recollection is that that was
24 because they have given up hope of selling the

25 condos, so any associated costs would be gone.
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1 Q  And the 88, almost $89 million

2 construction cost increase, do you know what the

3 major components of that were?

4 A | do notrecall.

5 Q Did it concern you that as of this

6 -date, March 24th, 2009, and some approximate two

7 weeks after the submission of the Advance Request,

8 the first Advance Request on March 11, that there

9 were projected to be an increase in construction

10 costs of an additional 89 million that weren't

11 previously disclosed?

12 A Yes.
13 Q Did IVl approve this Advance Request?
14 A | don't remember when they approved,

15 but at some point before the March funding they did =

16 approve.

17 Q  And when you say "approved,"” did they

18 submit a Construction Consuiltant Certificate of the

19 sort that we previously looked at where they had

20 indicated material errors for the March 11 request?

21 A Atsome point they sentin a

22 certificate that was in conformance of what was

23 required under the documents. -

24 Q  Which would have been a Construction

25 Consuitant Certificate?

Bank of America - Fontainebleau
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1 A  Yes.

2 Q And they set that -- sent something,

3 they sent that certificate in for the March 24th

4 Advance Request?

5 MR. CANTQR: Objection. Go ahead.

6 A At some point before funding we

7 received a compliant certificate from IVI.

8 Q  You refer in your Declaration to an In

9 Balance Report that was part of the March 24 Advance
10. = Request that showed an in balance of -- excuse me --
11 a positive in balancé number of $13,785,000. Let me
12 just put in front of you Exhibit 824 and ask you if

13 this is a copy of that In Balance Report.

14 (In Balance Report dated February 28,
15 2009 marked as Exhibit 824, as of this date.)
16 (Appendix | to Budget/Schedule

17 Amendment marked as Exhibit 825, as of this
18 _ date.)

19  BY MR. DILLMAN:

20 Q Isit?
21 A What was the question?
22 Q Yes, itwas. |said, let me hand you

23 Exhibit 824 and ask you if that's a copy of that In
24  Balance Report? |

25 A Yes.
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1 Q  Thanks.
2 A  Starting to fade here.
3 Q Ifyouneedto take‘a break, let me
4 know. | mean, we can take more frequent breaks if
5 you'd like.
6 A Keep going.
7 - Q  InParagraph 24 of your Declaration
8 you refer to a second revision to the supporting
9 documentation for its March 2009 Advance Request, do
10  you see that?
11 A Yes.
12 Q  You indicate that this was submitted
13 on March 25th, 2009. Exhibit 825 is that Appendix 1
14 to Budget and Schedule Amendments set of revised
15  documents, correct?
16 A Yes.
17 MR. CANTOR: Wait, I'm sorry. Unless
18 I missed something, you're referring to the
19 document that's referred to in Paragraph 347
20 MR. DILLMAN: Correct.
21 MR. CANTOR: Which, according to the
22 declaration, was annexed as Exhibit 23,and |
23 would only note -- maybe, | could be wrong
24 about the number -- the document itself has a
25 court stamped document on the top of it that
Bank of America - Fontainebleau ~ None
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1 ~ says Doc 103-24. | don't know -- | don't
2 know if that is a meaningful discrepancy or
3 not, but | just want to -- |
4 MR. DILLMAN: [ believe it was loaded
5 ~ into the system in pieces.
6 MR. CANTOR: Is that right? Okay.
7 MR. DILLMAN: So that was -- that's
8 why there's a page 2 of 18 whereas there was-
9 valso a page, you know, | think you'll find a
10 page 2 of 18 to his declaration as well.
11 MR. CANTOR: Okay.
12 MR. DILLMAN: One way or the other,
13 and so that we don't have to include the
14 entire forest.
15 MR. CANTOR: No, | didn't -- | just --
16 | don't want him -- | want him to give a more
17 thoughtful answer and not simply assume that,
18 you know, it's correct. | don't think you're
19 trying to mislead him, I'm just saying, you
20 know. |
21 THE WITNESS: | think all Kirk said
22 was this was Appendix 1 to the Budget
23 Sphedule Amendment, which was just reading
24 off the title, and | said yes.
25 MR. CANTOR: Okay.
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1 BY MR. DILLMAN:
2 Q And this was the document that you
3 referred to when you said in your Declaration on
4 March 25th, 2009, Fontainebleau submitted a second
5 revision to the supporting documentation for its
6 March 2009 Advance Request, correct? |
7 A ldon'trecall
8 Q  If youlook at this document and you
9 go to the in-balance test on the -- one, two,
10 three -- fourth page, you'll see that the in balance
11 positive/negative is 14,084,7017?
12 A Yes.
13 Q. You recall that that was the final
14 in-balance test in March, the final results of the
15  in-balance test in March.
16 A My recollection was the final number
17 was around 14 million, yes.

18 Q Okay. And that was higher than the

19 March 24th Advance Request In Balance Report, right?

20 A Slightly, yes.

21 Q Itwentfrom 13,8 to 14 and change?
22 A Yes. |

23 Q Do you know why it was higher?

24 A |do notrecall.

25 Q And looking at that, that in balance
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1 number, does that cause you now to refresh your
2 recollection that indeed Exhibit 825 was what you
3 were referring to in Paragraph 34 of your

4 Declaration?

5 A Itdoesn't, but the easy way is to

6 look at what Exhibit 23 was and just ‘match them up.
7 Q I think you're looking at it. |

8 A Thenitis.

9 Q  But--okay. But without looking at

10 that exhibit you can'.t tell me?

11 A | cannot recall.

12 Q . Andin part -- well, do you recall

13  that there was a different submission after the

14 March 24 Advance Request by Fontainebleau Resorts?
15 In other words, that which is referred to in

16 Paragraph 34 of your Declaration, do you recall
17  that?

18 A Irecall that there were at least one,

19 maybe more, maybe at least two | should say,

20 revisions to the in-balance test during that period
21 of time when IVl was working very intensely with
22 Fontainebleau to make sure the number's correct.
23 Q And do you recall that the final one

24  in the series didn't have the -- all of the

25 documentation and so on as we see in Exhibit 265
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1 labeled Advance Requests Certificate Date, you know,
-2 7 all the formalities of a typical Advance Request?

3 A I'm sorry, what was the question?

4 Q Did you recall that the final in the

5 series of submissions by Fontainebleau in March did

6 not have all of the formalities of the prior two,

7 did not have the sort of standard Advance Request

8 formalities that we've seen in the prior ones?

9 A | think it was amending what |

10 previously sﬁbmitted. So if they did not cémpletely

1 replace all the pages, it was because those pages

12  didn't have changes in it.

13 Q Did IVI approve the -- well, the

14 submission that you refer to in Paragraph 34 of your

15  Declaration?

16 A At some point before funding VI

17 . issued a Construction Consultant Certificate that

18 waé in compliance with the documents.

19 Q With réspect to -- | think you already

20  told me that IVI did so with respect to the

21 submission referred to in Paragraph 33 of your

22  complaint -- of your Declaration, which we've callebd

23 the March 24 Advance Request.

24 MR. CANTOR: | don't think he said

25 that.
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1 A Yeah, | don't think | said that.
2 Q No. Okay. I'm pretty sure you did
3 but --
4 MR. CANTOR: | think he actually gave
5 you the same answer he just gave you, you may
6 be assuming what that means.
7 MR.‘ DILLMAN: May very well be.
8 A Yes.
9 Q - Okay.
10 A What |l said was at some point before

11 funding VI issued the certificate.

12 Q  Allright. Whether it was - whether

13 there was more than one, or not, you believed that
14 VI provided a Construction Consultant Certificate
15  at some time prior to funding that covered the March
16 24 Advance Request as it might be changed by the
17 submission that you referred to in Paragraph 34 of
18 your Declaration? '

19 A Atsome point IVl issued a

20 Construction Consultant Certificate that covered the
21 Advance Request for the funding in March.

22 Q  Okay. And just to be clear; The

23  Advance Reqqest for the funding in March was the
24 March 24 certificate as supplemented by the March

25 . 25th submission that you refer to in Paragraph 34 of
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1 your Declaration; is that right?

2 A - ldon't know if you are adding to what

3 my recollection is. My recollection is that at some
4 point in March all the conditions. for funding were
5 satisfied, including a Construbtion Consultant

6 Certificate from IVI.

7 Q  Okay. | gotthat. My question was a
8 little different, and let me see if | can hone in on
9 that.

10 - When you -- when BofA disbursed, it

11 was disbursing pursuant to some request by the

12  borrower, right?

13 A Right.

14 Q . Ndw, am | correct that BofA believed

15 that the request it was disbursing ‘for was the March
16 24, 2009 request as it might be supplemented by the
17 March 25th submissions referred to in Paragraph 34
18 of your Declaration?

19 A As | sit here today, | cannot recall

20  all the documents that was part of the package of
21 required documents and when exactly they came in.
22 So when you label something March 24th or March
23 25th, | cannot answer that because | cannot

24 remember.

25 Q Okay. Well --
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1 A And all I'm saying is, my recollection

2 was that at some point before funding | determined

3 that all the conditions required for funding,

4 including the Construction Consultant Certificate,

5 have been delivered.

6 Q And the In Balance Report that was

7 part of the package that was delivered that you

8 understood to be operative for the disbursement that
9 you authorized was an In .Balance Report that showed
10 a positive balance of $14,084,7017?

11 A That's my recollection, approximately

12 $14 million.

13 Q [Itwas not an in balance request that

14 showed a positive balance of 13 million and change?
15 A 13.8 million is actually fairly close

16 to 14 million, and | said my recollection is that

17 the final IVI number was around $14 million. The

18 final in balance number was around $14 million).

19 Q Okay. Thank you.

20 Do you know when the disbursements

21 were made?

22 A In March?
23 Q Yes,sir
24 A 0Of20097?
25 Q Yep.
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1 A It would be around March 25th, 26th. '
2 Q Do you know when it was?
3 A Not exactly, | do not recall.
4 Q  The requested advance date was March

5 25th, you realize that, right? If we look at 264,

6 that's --
7 A 265 or 2647
8 Q 264. It's the March 24 Advance
9 Request. |
10 THE WITNESS: That's 265.
| 11 MR. CANTOR: fhere you go. | don't
12 know where your copy is.
13 THE WITNESS: It got to be in here
14 somewhere.
15 MR. CANTOR: Don't worry, you can work
16 of this, that's fine.

17  BY MR. DILLMAN:

18 Q So 264.

19 A  The requested advance date is March
20  25th.

21 Q Do you have any reason to believe that

22 the disbursements weré made on some date other than
23 the requested advance date?
24 A On my declaration it said that, on

25 Paragraphs 34, that on March 25th Fontainebleau
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1 submitted a revised set of documents.

2 Q Right. And we've looked at those, at-
3 least --
4 A And so we would not have approved the

5 release of funds until we got the final documents.

6 So | don't know operationally, and again, | don't

7 have any specific recollection, so I'm just raising

8 a question. i_don't know operationally if -- if we

9 were just getting documents on the 25th whether we
10 also advanced on the 25th. If operationally that

11 was feasible, then | don't have a reason to believe

12 why we would not advance on the 25th.

13 Q  Okay. But weren't at the bank --

14 A lwas--

15 Q - on either of those days, were you?
16 A No.

17 Q Atthe -- from where you were offsite,

18  were you involved in the back and forth about

19 disburse or not disburse over the 24th, 25th, 26th
20 time period if it went that late?

21 A No, be_cause | would be playing my

22  matches and | would doubt that | would be involved
23  inthose con\)ersations.

24 Q Before you left on yacation, you sent

25  aletter out to the -- to the lenders via
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1 Intralinks, do you recall that?
2 A Yes.
3 Q And that's Exhibit 212; is that right?
4 A That's right.
5 Q  And on this date you hadn't received

6 yet the March 24 Advance Request and certainly not
7 the Mérch 25th submission; fair statement?

8 A Fair statement.

9 Q Did you -- had you at this point

10 received the Construction CQnsultant Certificate,

11 couldn't have, right?

12 A I have to check the date of that but
13 unlikely.

14 Q  I'm sorry, were you done?

15 A | I was done.

16 Q Okay. This letter to the Ienderé is

17 dated March 23, 2009, like | said, I'd like you to
18 confirm, it did go to Intralinks, yes?

19 A Yes.

20 Q And you say in the first paragraph:

21 There are two issues which may impact this

22 calculation. The calculation being the in baiance
23  calculation?

24 A Uh-hum. Yes.

25 Q Yousay: There is a divergence vof
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1 opinions aé to the reading of 2.1(c)3 of the Credit

2 Agreement. Let me just ask you: Who was on -- who
3 was on the differing sides of this, of these, of

4 this opinion?

5 A Now Bank of America obviously was on

6 one side.

7 Q Yep. Who was on the other side?

8 A  Andon --1do not reca‘II specifically

9 who was on the other side.

10 Q Wasit divergénce of opinions within
1 BofA?

12 A No.

13 Q  Well, you say that BofA's position is

14  that since the borrower has requested all the Delay
15 DraW Term Loans and almost all of the loans are

16  funded whether or not the outstanding 21,666,000 is
17 ultimately received, Section 2.1(c)3 now permits the
18 borrower to request revolving loans which result in
19  the aggregate amount outstanding under the revolving
20 commitment being in excess of $150 million. You

21 | say: As a result we would permit the relevant

22 portion of the revolving commitment to be reflected
23 in available funds.

.24 A Yes.

25 Q  So there's a couple of things that
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1 | seem to be going on here.

2 One of which is, if the Delay Draw

3 Term Loans had fully"funded then we would include
4 the remaining revolving commitments as part Qf

5  available funds?

6 A Yes.

7 Q  Ifthey didn'tfund atall, we

8 wouldn't include the revolving commitment in the --
9 tobe reflected in available funds?

10 A If they were ‘requested and not funded,

11 then | believe that would be the case. Because if
12 the borrower had requested the funds -- let me, let
13 me backtrack.

14 What happened was that there was a

15 request for initially the _entire amount of the

16 delayed dréw, and the available amount under the
17 revblver, we determined that that was not a valid
18 request. Because under the documents the amount of
19  the revolver that could be drawn until the delay

20 draw loans have been fully funded was limited, so
21 they could not have requested the amount fhey did.
22 Subsequently Fontainebleau requested
23  the full availability under the deléy draw of $350

24 million. And the Delay Draw Term Loan lenders

25 funded all of that except for about $20 million, as
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1 you said, $21 million.

2 ~Atthat point in time the question

3 that people had differing opinions on was whether
4 the 350 minus 21 was sufficient to satisfy 2.1((_:)3.
5 Bank of America's position was, yes,

6 that was sufficient to satisfy 2.1(c)3, but there

7 were other lenders that were of the opinion that

8 because the $21.7 million had not come in, that

9 2.1(c)3 had not been satisfied.

10 So, for example, if a request comes in

11 in April for a drawing on the revolver exceeding

12 $150 million, that would be an invalid notice of

13 borrowing. Bank of America's position on March 23rd
14 was that we were satisfied that although there was a
15 shortfall of 21.7 million dollars, we would consider
16 Section 2.1(c)3 to be satisfied. So that on April

17 1st, if there was a compliant notice of borrowing on
18  the revolver for the full amount of then available, ‘
19 Bank of America would fully fund this portion..
20 That's what the first paragraph says.
21 Q Okay. Let me ask you to clarify a
22 couple things there.

23 Because | -- my -- my prior question
24  was: Was it Bank of America's position that -- and

25 | just want to break this into three different
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1 BY MR. DILLMAN:

2 Q Did you have any opinion at the time

3 or understanding at the time in March of '09 as to
4 whether or not the failure by term lenders to ﬁJnd
5 their obligations under the credit facility was a

6 breach Qf their obligations under the credit

7 facility?

8 A |think it asks for the same Iegal

9 conclusion as your previous question.

10 Q My question is your understanding.

11 You either had one or you didn't?

12 A | do notrecall.
13 MR. CANTOR: He already answered that
14 actually.

15  BY MR. DILLMAN:

16 Q Youdon'trecall?
17 A ldonotrecall
18 'Q  You say below that -- you say: We

19 requeét that any lender which does not support these
20 interpretations. Let me just -- when you say "these
21 interpretations," what part of point 2 is an

22 interpretation in your assessment, | mean what are
23  you interpreting there?

24 A As| said in Paragraph 1 -

25 Q  Paragraph 2. I'm sorry, Paragraph 2.
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1 I'm focusing on Paragraph 2.
2 A Well, these interpretations refer to
3 everythingbabove.
4 Q Right. I'm not interested in
5 Paragraph 1,-just Paragraph 2.
6 A ~ Okay.
7 - Q  What interpretations are included in

8 Paragraph 2 that you were seeking when_ you were
9 requesting lenders who did not support them to

10  notify you? |

11 A There could be two ways to treat the

12 $21.7 million.

13 Q Okay. .

14 A  One is to include them in available

15 funds, and the second one is to not include them in
16  available funds.

17 - Q  Andifyou included them the - there

18  would be a positive in balance according to the

19 schedules provided by the borrowers, and if you
20 didn't include them, there would be a negative

21 balance, correct?

22 A Correct.

23 Q  Okay. And what portion of any

24 agreement were ybu interpreting in decidin‘g that the

25 better interpretation was to allow these amounts to
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1 be included as opposed to excluding them?

2 MR. CANTOR: Objection. Foundation.
3 Go ahead.
4 | A The facts were that we fully

5 anticipated that Guggenheim would fund, it was just
6 a matter of mechanics of them getting the funds

7 wired to Bank of America. So if you consider the

8 fact that if Guggenheim funds were coming in, then
9 the in balance would be positive anyway.

10 Q Okay._ We'll get there in a minute,

11 but my question was different.

12 What interpretation are you making in

13 point two, are you -- let me ask you it this way:

14 Is there any interpretation going on? Are you

15 interpreting some provision of an agreement or was
16 this just sort of loose language when you said

17 "anybody who doesn't support these interpretations,

18 please let me know"?

19 A |don't know what you mean by "loose
20 language.”
21 Q  Okay. Interpretation means that

22 you're rendering a decision or an opinion on'a
23 particular text typically. | am interpreting
24 something. Okay? Was there any text that went into

25 your conclusion of how treatment of unfunded delay
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1 draw commitments should go forward or are you simply
2 | saying under these circumstances we've elected to

3 treat them as remaining available funds?

4 A From a nonlawyer point of view, |

5 think your letter Categorization would be reasonable
6 way of looking.at it from my perspective.

7 Q  Allright. | mean, if you - if there

8 was some provision in the Credit Facility Agreemént
9 or the Disbursement Agreement that ybu said, but I'm
10 locking at this provision and I'm interpreting it in

11 a manner that said these should be treated as

12  available funds, I'd like to know.

.13 A I cannot point you to such a paragraph

14 in the documents.

15 Q  Okay. Now, you said Guggenheim, you

16 had information that Guggenhéim said that it was

17 coming in and there was just some logistics that

18  they were not able to get it to BofA?

19 A  Right
20 Q  Tell me about that.
21 A | think at some point you will find in

22  the documents that | actually send Guggenheim an
23 - e-mail that says "Why did some of your funds not
24  wire?" And | believe | had a conversation with

25  Guggenheim, with Guggenheim saying "Yes, we're
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rounding up all the parties, all our investors, and
we intend to send those fundé, and as th‘ey come in,
we have been sending them,' that's why you already
got some and the rest are coming.”

Q And that was in April that those
communicaﬁons occurred?

MR. CANTOR: Objection.

A No. |

Q  Orsome date after March 25th,
correct? |

A No, I belieVe some of that could have
been before March 25th, | don't recall specifically
when.

Q  As of March 25th, did you have any
communications with Guggenheim on this topic?

MR. CANTOR: Objection. Asked and

answered. .

A 1do not recall the specific dates of
the communications. | believe there may be some
e-mail, and you can look at when that was dated.

But my recollection is that sometime in late March |

have - | had thvose communications with Guggenheim.

'Q  And the communications related to they
were rounding up funds, they hadn't gotten them from

all their funds, right?
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1 A Right.

2 Q Right. And any other communications
3 with Guggenheim, other than th-ose as set forth in
4 that e-mailv or those series of e-mails, that would
5 lead you to believe on March 25th that the

6 Guggenheim fund -- Guggenheim was going to be paying

7 its commitment?

8 | MR. CANTOR: Objection. He didn't
9 testify that his communications with’

10 Guggenheim were limited ‘to e-mails.

11 A They had phone calls | believe.

12 Q  Any other communications other than

13  those surrounding the e-mails that you've testified
14  about?

15 A Are you asking me if | ever talked to

16 Guggenheim about other issues?

17 Q No. These issues abbut whether

18  they're going to pay.

19 MR. CANTOR: So he's testified that
20 there had been phone calls and -

21 MR.DILLMAN: Counsel, counsel.
22 . MR. CANTOR: -; e-mails. | mean, do
23 you mean smoke signals?

24 MR. DILLMAN: I'd be héppy to put you
25 in that chair if you want to testify.
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1 MR. CANTOR: Go for it.

2 A It's the same answer. | had

3 communications with Guggenheim about the fundings,
4 and those were the communications.

5 Q Okay. And I'm trying to gét now to

6 | make sure that we get these sort of cabined, because
7 the communications and e-mail -- the e-mails that

8 you're talking about was after March 25th, 2009.

9 MR. CANTOR: Objection. Misstates the
10 record. Lacks foundation.

11 Q Correct?

12 . A | don't recall the specific da.tes. I

13 recall having conversations with someone with

14  Guggenheim -- at Guggenheim about when the fund's

15  comingin.

16 Q And this was before you wrote your

17 March 23, 2009 letter, or after?

18 - A ldon'trecall

19 Q Would it make -- would typically if

20 Guggenheim had said we're paying, wouldn't that have
21 been something that you would have wanted to inform
22  the other lenders about that in fact there's not a

23  21.666 million dollar shortfall but rather it's

24  smaller than that because Guggenheim's gonna pay?

25 MR. CANTOR: Objection.
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1 A Are you asking me to speculate whether
2 | would have done it that way?
'3 Q Isn't as a representative of BofA who
4 is representing it, who is signing things as

5 disbursement agent and as administrative agentin
6 that time peﬁod. placing a letter on Intralinks for

7 all the lenders to see, wouldn't you typically have
8 wanted them to know that while there’s at least

9 apparently a $21 million shortfall, don't worry, the

10 , Guggenheim money is coming in, so that's going to be

1 okay?
12 MR. CANTOR: Objection.
13 Q  Isn't that something you think they'd

14  want to know?

15 MR. CANTOR: Objection.

16 A I don't know whether they want to know
17  that, but{ was not going to put something like that
18  in unless | was sure and | didn't want to speculate.
19 Q Okay. So you weren't sure as of the

20 writing of this letter whether Guggenheim was paying

| 21‘ or not?
22 A Until the money comes in, youfre never
23 sure. |
24 Q  Aliright. And it would have been

25  speculation for you to conclude otherwise, right? -
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1 MR. CANTOR: Objection. |
2 Q |just used your words, but you didn't
3 want to speculate, right? |
4 A 1would not want to add in the forum

5 of Intralinks call out any particular lender and

8 describe conversations that | have had with that
7 lender, | do not think that would be appropriate.
8 Q  How about just saying, my information
9 is that the full 21 million is not going to be

10  outstanding, that in fact some portion of it is

11 going to be paid in this amount without naming
12 names?

13 MR, CANTOR: Objection.

14 A Well, if| —if| —if | say the

15 amount, people could tell who that was, so | don't
18 think it was appropriate for me to do it that way.
17 Q  And, as you said, you weren't sure

18 what's coming in, right?

19 MR. CANTOR: Objection. Asked and
20 answered.
21 A Well, again, as | said before, unti

22  something happened, there's always a chance that
23  it's not going to happen.
24 Q  Did you talk to Guggenheim while you

25  were playing badminton between the 24th and the
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©Q  That's Exhibit 213. Thatwas an

2 :imporf'ant' letter in the history of the Fontainebléau |
3 Las Végas project? |

4 A Yes. |

5 . a certainly got the étténtion of

6  BofA, didnt it? o

f_ A Yes.

8 Q And it specifically gét your

9. - attéri_tibné |

10 ° A Yes.

11 Q - Mr Fr:eeman says that, on the seéond
12 bage: Please be advised that one or more évents,
13 occurrences or cifcumstances have occtirred which E
14.' rgasonably could be‘éxpected to cause the in-balance
15 testto fail tb be satisfied or render the project

16 entities incapablg Qf,'or p'revent the.project

17 enﬁties from, A, achieving the openi,ng date on or
18 ‘befqre the scheduled opening dated; or B, meet.i.ng
19 * one or more material obligations under the prime
20 cons_truction agreérhenf or thé other material

21 contract_sias and when 'required thereunder.

22 You héd a meeting after this,

23 recéiQi_ﬁg this letter with the borrower, did you
24 | not?

' 25. | A | believe we had a meéting with the
Bank of America - Fontainebleau | . None
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borr;awer several days after.

" Q _Aﬁd wﬁen you say "We," who- is part of
that meeting, do you know?

A | My reco-llection was that the members
o.f"the steering commitiee was invited and the
steefing cémmiit_ee was expz;nded for the purpose of
that meeting. |

Q ‘When did that meeting écc_ur?

A Ibelieve on Apri 17th.

Q  Where was the meeting?.

A New.Y.ork.

"Q  Okay. There was a presentation handed

. out at the meeting, presentation materials?

A ltwasa presentation that started out

without handouts, and | requested handouts, and that

was complied with.

Q  Okay. Before that meeting, the-April-

17th meeting and -- excuse me, let me start over.

Between April 13 when you received

‘Mr. Freeman's letter and April 17 when you had the
" meeting in New York, are there any other meetings or
telephone calls between BofA and Fontainebleau

. Resorts that you're aware of?

A 1believe we called and tried to find

out more about this |étter.
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4 MR.DILLMAN: I dontt Il let you o -
2 reminisce,over old _tifnes .whil'e they're doiﬁg:
3 | _that.
4 ) Thanks.

5. .BY MR. DILLMAN:

10

11
12
13 |
14 |

15 ' |
17 |
18
19
20
22

; _

25 - Q . Doyou recall coming away with an
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1 Q  What did the borrower say that led you o |
2 tothe conclusion that there.was no way that they
3 qould meet their obli_éations as they came due?
4 ,A. : Théy st-a_tedAthat they would nét make -
5 any. payments on the 67_5.3m_ill'ic.)n dpliars of second
) 6 ' mortgage notes. Thése W'OU'Id be totally wipeq 6ut.
7 And that tﬁey ére asking the senidr lenders to
8 | convert, | believe, apbroximate!y 40 pérCent of the
9 .' senior debt to 'eq'uity,‘ So the‘fa_ct t_hat‘they |
10 declared that they have no way and no inteﬁfcion of
11 ever paying the 'sécond mortgage notes by itself,
12 satisfy the coh_dition that they would not be able to
13 meet the -- their debt obligaﬁéns when they come
14 - due.
15 Q. When the‘-- when _waé the -- when were
g 16 - the sec_ond mortgage notes due,' as far as you

17  understood?

18 A - 'l do not recall.

19 Q th around the corner, right, sometime

20  down? |

21 A Notaround the corner.
22 Q  Okay. Sometime after the opening?
23 A AA It would be definitely after the |

24 open_ing. |

25 . Q Okay.- And that was not until _--.the'
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-1 - DidIVI continue to work with the .- ' |
2 bdrrower after April 20, 2009 to determine what the
3 -additional costs were to complete the project?

4 A Yes.

5 Q Forhow long did VI continug that?
6. A  For cOnsi_derab!e amount of time.
7 Q  Exhibit 828 is a Project Status Report

8 by rv_l. It's Répor’t No. 23 dated April 23 2009.
9. o Do you know why this report was rssued
. 10 after the date that BofA had terminated its --
11, strike: that -- the’ revolvmg Ienders had termmated
.12 - the revoivrng facmty? |
13 - A . Because certain lenders, ihclﬁding '
1*'4 - Bank br America, continue to explore ways whereby
t5 the project'could be buil’r and the ert répaid.
: 16 S Q . You say in your -- in your Dec!ara;tion
17  of Paragraph 42 tha’r on April 23, 2009, based upon
18 the new information received from Fontainebleau, IVI
19 issued Project Status 'Bepbrt No. 23. Do you know
20 what new information they received other than 't'h_é
21 ‘ draft anticipated cost repqrt thatl you and | just
22 - . looked at a. moment‘ago?‘
23 A ldon't recall.
24 . - Q Did théy receive change orders and so

25 on prior to April 23, 20097
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1 - A Ido not recall specifically what they .
2 . -were gefting. | |
3 . Q  Exhibit 298 is entitled Cost to

4 Compiete Review by IVI dated May 15, 2009 Did Bank

| ‘5 .of America request IVl o do thIS report?

6 . A Yes.
7 - "Q  Forwhatpurpose? -
8 ‘ A As!said, certain lenders, including

9 Bank of Ame'rica, cont:inuéd to explore ways whereby
'10 the project can be co_mp.lete_d and the senior débt
11 thaf wére outstanding be repaid.
12 Q bkay. What point in time did BofA
13 concl'ude that that was not a path that it was |
14 prepared to s_pend any more time going down?
5 . MR.CANTOR: Objection. |
16 - A I'm ;sorry, could you repeat thé
17 question? |
18  Q At point - is BofA still pursuing

19  possible efforté_ in that regard with the borrower?

20 A Youmean as | sit here ioday?
21 Q Yes.
22 A Waell no; becausé the borrower is ho

23 longerin thé picture.
24 Q Right. Atwhat point did BofA

25 - determine that it was not going to contiriue those
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1 efforts any further?
2 MR. CANTOR: Objection. Go ahead.
3 MR. DILLMAN: Overruled.
4 MR. CANTOR: It wouldn't be the first
5 time you've acted like a judge today.
6 A |believe Bank of America stopped

7 exploring ways to finish a project and get the

8 senior debt repaid at the mediation, which was some
9 time after the bankruptcy filing | believe.

10 Q  You recommended.in -- before you went

11 on vacation that the project, the Fontainebleau

12 project be downgraded to RR-9, Risk Rating 9, do ybu

13 recall that?

14 A Yes.
15 Q Why?
16 A The main reason was Fontainebleau is

17  what s called a shared national credit, which means
18  thatitis above a certain dollar am_ountlthreshold
19  and itinvolved a certain number or more of
20 regulated banks. So the examiners are coming in in
21 late March and April to look at, among other
22 situations, Fontainebleau, and that prompted us to
| 23 make sure that the risk rating was correct, and at
24  that time we decided to downgrade it to substandard.

25 Q  What events existed-on February 21st,
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1 2009 that caused you to conclude that it should be

2 downgraded to a Risk Rating 9?

3 A February 21st?

4 Q May21st.

5 A Oh, May 21st. May 21st?

6 ' MR. CANTOR: That's not right either.
7 MR. DILLMAN: Did | get like two

8 moﬁths in a row wrong?

9 BY MR. DILLMAN:

10 Q What caused you to conclude as of

1 March 21st, 2009 that Fontainebleau should be

12 downgraded to a Risk Rating 9?

13 A By March 21st we have had the meeting
14 in Las Vegas on March 20th when the borrower

15 declined to answer a lot of questions and would not
16  talk about a whole number of things. So to be

17 prudent in this circumstance, and those

18 circumstances, we decided that substandard is more
19  appropriate than a special mention classification.
20 (E-mail Exchange sent 3/21/2009 marked
21 as Exhibit 829, as of this date.)

22  BY MR. DILLMAN:

23 Q And just so that we -- the record's

24 clear. I'm going to put in front of you 829 which

25 is your e-mail to Mr. Corum and Mr. Brandon Bolio
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1 indicating that you're projecting a downgrade Risk
2 Rating 9 for the second quarter before you went on
3 vacation the next week, and that's dated March --

4 excuse me -- yeah, March 21st. Do you see that?

5 A Yes.

6 Q Thatisan e-maiil that you sent?

7 A | Yes.

8 (E-mail Exchange sent 3/30/2009 marked
9 as Exhibit 830, as of this date.)

10 ° BY MR. DILLMAN:

11 Q  Exhibit 830 is an e-mail from

12 Mr. Corum. It says; in pertinent part, given

13 funding of DDTL earlier this month -- that's the
14 Delay Draw Term Loan, correct?

15 A Yes.

16 Q  -- an expected request to draw the
17 full 800 million revolver in early April, which as
18 of this time you fully expected --

19 A Yes.

20 Q  --the debtor to do, right, the

21 borrower?

22 A Yes.

23 Q  This could be a battle for the caéh
24 collateral by the banks. And in parentheses, in the

25 event of a default, which is entirely possible, in
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1 the company. So a battle for the cash collateral by
2 . the banks and the company in the event of a default
3 which is entirely possible is sort of a different

4 way of réading that sentence, correct? .

5 MR. CANTOR: Objection, but go ahead.
6 A I'm sorry, what's your question again?

7 Q No, no, let me strike that.

8 What was the -- was it your assessment

9 at that time that it was entirely possible that
10  there would be an event of default in the near

11 future?

12 A - I think it was certainly possible.

13 Q  How about entirely possible? .

14 A  Entirely possible is still possible.

15 Q Was it your assessment that there was

16  alikelihood of a default with respect to the

17 | Fontainebleau project as of this date March 30,
18 20097

19 A ldonotrecall if | made an

20  assessment that's likely, but we definitely thought
21 it was possible.

22 “Q  And did you understand what Mr. Cbrum
23 . meant by "a battle for the cash colla -- for the

24 cash collateral by the banks and the company"?

25 A My understanding of that would mean
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1 inthe in-balance test? B | '
2 - - MF_i.ACANTOR:'.Objectidh. Go ahead. |
3 A lthinkyouasked thatquestion

4 béfore, and myjudg_ment was, until a lender has
5 officially répu’diaféd his obligation td Iend and -
6  hastold us deﬂnmvely that it would never honor |
7 that obhga’uon they should be mcluded
- 8 "~ Q  Down below in the e-mail that she's
9 respondihg to or that -- from- you that 'fol!ows below.
10 i, in point two it says, for Z Capital position,
11 there was.a quesﬁon atthe meeting whether Barclays
12 had stepped infoZ Capital's shoes on the Delay Draw
13 Terrﬁ Loan bommitr_nent. Barclays just confirmed td rﬁe’
14 this mqr_ning that they have not. .Do you éee that?
15 A Yes. |
16 Q  Atthis pointin time.Wheh you said
17  “steppedinto Z Capital's shoes;" did you understand -
18 tﬁat Z Capital no Iongerirﬁended to pay on the_
. 19 Deléy DraW Term Loan? |
:20 ) ‘A No. Whatl was referring to was that
N 21 apparently Barclays had bought into some of the
22 ~ Z Capital positions.
25 . Q  Yes.
24 A And that all this says was Barclays,

25 . itwas not-- Fontalnebleau was not one of the
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1 A | only heard about --
2 MR. CAN}TOR: Well, respond -- respond
3 to his question, don't reveal any
4 conversations that you had With Bill or any
5 ‘other lawyer.
6 THE WITNESS: Right.
7 A lonly heard from Highland and, as |

8 said, potentially another term lender. Now, there

9 was some questions as to how the April retail

10  facility was funded and we continued to pursue the
11 company on those issues.

12 Q Did you make any efforts to determine

13  what knowledge BofA had internally on those issues?

14 A ldon'trecall

15 MR. DILLMAN: | don't have any further
16 ~ questions.

17 MR. CANTOR: | have a couple quick
18 ones. Sorry, Henry.

19  EXAMINATION BY

20 MR. CANTOR:

21 Q Do you recall earlier today you were

22 talking with Mr. Dillman about Guggenheim funding
23 the-March 25th Advance Request?

24 A Yes.

25 Q Okay. And you told Mr. Dillman that
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there were some e-mails and telephone calls, right?

2 A | believe there was at least one
3 e-mail and | think there was at least one phone
4 call.
5 Q } And the e-mail was - well, withdrawn.
6 What do you recall the e-mail to
7 consist of?
8 A Ithink | was asking Guggenheim why we
9 have not gotten wires from some of their funds.
10 MR. CANTOR: Stickers, Kirk.
1 MR. DILLMAN: Yeah.
12 (E-mail sent 3/12/2009 marked as
13 - Exhibit 835, as of this date.)
14  BY MR. CANTOR:
15 Q I'm going to show you a document
| 16 that's been marked as Exhibit 835, and let me ask

17  you: lIs that the e-mail to which you were
18 referring?
19 A This was what | was referring to.
20 Q  And the date on this e-mail is what?
21 A March 12th.
22 Q  March 12th, and does this refresh your
23 recollection as to when the phone calls between you
24 and representatives of Guggenheim occurred?
25 A It would be around that time.

Bank of America - Fontainebleau None
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1 Q Okay.

| 2 ' MR. CANTOR: I have nothing further.
3 MR. DILLMAN: Well, let me hand you
4 Exhibit 491.

5  FURTHER EXAMINATION BY
6 MR DILLMAN:

7 Q  Exhibit 491 is an e-ma

il from

8 Mr. Bolio that attaches a letter dated March 12th,

-9 2009 to Miss Trinh, T-r-i-n-h, at Guggenheim. The

10 letter is from Mr. Naval and it itemizes, I'm

1 guessing, $10vmillion of commitments for the Delay

12 Draw Term Loan, and it says: Please confirm our

13 understanding that the foregoing lenders do not

14  intend to fund in response to the company's request.

15 Do you see that?

16 A Yes.

17 Q  As of March 12th, 2009, did you

18  understand that Guggenheim had informed BofA that it

19  did not intend to fund on behalf of these particular

| 20 parties?
21 . MR. CANTOR: Objectiovn. Assumes facts
22 not in evidence. Go ahead, you can answer.
23 A My recollection was that Gugg'enheim

24  was chasing after ité investors to get the money in,

25 but that they were not funding on behalf of the

Bank of America - Fontainebleau
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1 investors.
2 Q  And that as of March 24 there had been
3 no commitment by Guggenheim or the inyestors to
4 fund; isn't that correct?
5 A Could you _repeat the question?
6 Q  Asof March 24, 2009, there had been
7 no commitment by Guggenheim or the investors listed
8 on the letter from Mr. Naval to fund their Delay
9 Draw Term Loan commitment; isn't that correct?
10 A My recollection is that around that |
11 time Guggenheim was still chasing after its
12 investors.
13 Q And, in fact, as reflected by
14 Mr. Bolio in his e-mail, BofA did not know what the
15 funding status and intention of the lenders
16 described in Mr. Naval's letter were; isn't that
17 right?
18 . A As | said, as of March 24th Guggenheim
19  was still requesting funds from their investors.
20 Q  And as of that date still had not
21 received them?

22 A And as of that date have not received

23 them.
24 Q  And does this help you refresh your

25 recollection, Exhibit 491, that while you were at
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1 | the retail lending group that was partaking in the
2 retall facility. |
3 Q. And what did you do to setup a
4 mechahi'sm on a monthly basis to obtain continued
5 funding from the retall lending group?
6 A. There is adocument called a
7 "disbursement agreement," the pufpose of which was
8 to allow the company to obtain funds on a monthly
9 basis from the different sets of lenders.
10 Initially, on the resort side, they were obtaining
11. monies frorh themselves. We closed an equity
12 funding account. So, on a monthly basis, they were
13 going to, out of the resort's facilities, fund out
14 of the equity account until it was exhausted.
15 Then, that would transition into the bondholder's
16 account, the second mortgage notes procéeds
17 account. Then, when that was exhausted, it would
18 go iﬁto the funded first lien term loan ‘account,'
19" andthen it would go into the additional unfunded
20 monies. Alongside that, by virtue of the nature of -
21 the retail facility which was financing, 1 think,
22 300,000 squafe feet of retail space within the
23 unbuilt building, we created a mechaﬁism where they
24 " would fund their pro rata share of costs. We came
25 ’up with a formula on a monthly basis wherein, let's
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say, for example, a hundred do{lars of constru-ction
costs are going to‘be the ad\‘/ance‘ request for the
month. If it was a 90/10 split, 90 cents would
come out of the resort pool of capital and ten
cents would come out o_f the retail pool of capital.

Q. | That was the mechanism to assure funding
from the retail facility?

A. - Yes.

Q. And it was a disbursement agreement?

A. That's right. |

Q. |had asked you -- and | wasn't quite‘
sure what you meant by your answer -- but | had
asked you what was there about the Lehman
bankruptcy that caused y.ou_to become more involved
in the Fontainebleau Las Vegas facility, and you
déscribed the retail facility and the role and part
it played in the total financing, the fact thét it
was disbursed pursuant to a disbursement agreement.

I don't think you got to the point, and this is why

. -1 got more involved. | appreciate the backgréund

and information. | just want to make sure we get
back on track.

A. By virtue of that funding relationship

and reliance on some funds from a Lehman-syndicated -

bank facility, the client reached out, | think,

Bank of America - Fontainebleau None
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1 immediately after Lehman had filed that weekend and
2 said, We need to start exploring contingency plans
3 for if there is a problem with Lehman funding the
4 advance request later that month.
5 Q. When you say "client," who are you
6 referring to specifically?
7 A. Fontainebleau Resorts.
8 Q. Even more specifically.
9 MR. CANTOR: Do you mean humans?
10 Because Fontainebleau Resorts is an entity.
1" MR. DILLMAN: Yes, | meant humans.
12 A. | believe the first contact was made by
13 Jim Freeman.
14 Q. Toyou?
15 A. ldon't know. It may have been me; it
16 may have been one of my colleagues.
17 Q. When you say one of your colleagues, are
18 you talking about the credit side as one of your
19 colleagues, or are you talking about some other
20 group?
21 A. It could have been the credit side, or
22 it could have been someone in my group.
23 Q. Do you recall the circumstances
24 surrounding when Mr. Freeman or anyone else at
25 Fontainebleau first reached out to BofA in
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1 connection with the possible contingency plans as a
2 result of the Lehman bankruptcy?
3 MR. CANTOR: Obijection, if you know.
4 Q. Can you repeat the question?
5 (Whereupon, this portion of the
6 testimony was read back.)
7 A. The circumstances had been that Lehman
8 had filed for bankruptcy.
9 Q. Yes, thank you. | understand now your
10 question. Do you have anymore particular
11 information about the call or the meeting that
12 first engaged people outside of the credit group at
13 BofA into the Fontainebleau facility as a result of
14 the Lehman bankruptcy?
15 MR. CANTOR: You mean separate and apart
16 of what he was a part of?
17 Q. Do you have any information?
18 A. I'm still not understanding. Do |
19 recall --
20 Q. Do yoﬁ have any information concerning
21 the first contact of Fontainebleau Las Vegas with
22 BofA on the issue of possible contingency plans
23 regarding Fontainebleau Las Vegas arising out of
24 the Lehman Brothers bankruptcy?
25 MR. CANTOR: Objection to the form.

Bank of America - Fontainebleau
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1 A. Interms of how they asked us to
2 communicate?
3 Q. Yes.
4 A. It could have been a phone call; it
5 could have been an e-mail. | don't recall what the
6 first contact was from the company to BofA.
7 Q. What was your sense of what the company
8 was requesting of BofA in that initial time period
9 leading up to the Lehman filing?
10 MR. CANTOR: Objection.
11 A. Was that leading up to the Lehman filing
12 or after the Lehman filing?
13 Q. Whenever Fontainebleau first contacted
14 BofA, as far as you were aware.
15 A. As far as | was aware was after they had
16 filed for bankruptcy.
17 Q. And what was the nature of Fontainebleau
18 L.as Vegas's request of BofA?
19 A. The nature of the request was L.ehman had
20 underwrote the retail facility. Lehman and that
21 bank group was part of this funding mechanism on a
22 monthly basis, which | believe happened towards the
23 end of every month. So looking forward, | think
24 the Lehman bankruptcy was in the middle of the
25 month, looking forward a couple of weeks, the

Bank of America - Fontainebleau None Page 24
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1 company was perspectively thinking that there may
2 be a problem with that funding request, so they
3 were reaching out to us to advise us that there may
4 be an issue, and we just need to start exploring
5 solutions, and they were going to start exploring
6 solutions.
7 Q. You explored solutions together?
8 A. |don't believe we offered solutions,
9 but we certainly listened to the company as they
10 represented what potentially could happen at the
11 end of the month, not knowing in the middle of the
12 month what could happen at the end of the month.
13 Q. Who, other than yourself, got called
14 into the loan that wasn't previously werking on it,
15 as you understood it, in a very involved manner
16 during this Lehman bankruptcy period?
17 A. | don'tthink there was anyone else
18 called in that hadn't already been part of the deal
19 team.
20 Q. Whyyou?
21 A, Why me?
22 MR. CANTOR: Object to the form. You
23 can answer.
24 A. | was part of the Client Management Team
25 that communicates with clients when they want to

Bank of America - Fontainebleau None Page 25
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1 explore potential solutions to problems with
2 existing financing agreements.
3 Q. Who did you report to at that time?
4 A. lreported to Bill Newby, who was
5 running the Gaming Group, although | think he had
6 already been told that he was let go. So, I'm not
7 sure exactly when he left relative to that time
8 period.
9 Q. Was there any other client rep at BofA
10 involved with Fontainebleau other than yourself and
11 Mr. Newby?
12 A. Yes.
13 Q. Who else?
14 A. John Vamell.
15 Q. Did Mr. Varnell get called into the
16 Fontainebleau facility as a result of the Lehman
17 bankruptcy?
18 A. Called into the facility or the
19 dialogue?
20 Q. Yes, exactly.
21 A. Yes.
22 Q. And was he previously very involved, as
23 far as you understood it?
24 MR. CANTOR: Object to the form.
25 A. Previously, as we structured the deal

Bank of America - Fontainebleau None Page 26
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1 and closed the deal or between closing?
2 Q. Postclosing.
3 A. | know that he had dialogue with the
4 company, but | don't think there was anything
5 actionable that required a lot of work.
6 Q. Thereason | ask you is, you mentioned
7 that other than the Credit Team, you were the only
8 one that you were aware of that got pulled into the
9 dialogue surrounding the Lehman bankruptcy. It
10 sounds like Mr. Varnell also got pulled in at that
11 time.
12 A. Yes. | apologize if | misspoke earlier.
13 | said myself and my team members.
14 Q. Who else was on your team?
15 A. John Varnell and Kyle Bender.
16 Q. Did Mr. Varnell report to you?
17 A. No, he's senior to me.
18 Q. What about Mr. Bender?
19 A. Kyle reported to me, or to the extent
20 you can report fo -- | don't think | had direct
21 subordinates, but he was junior to me.
22 Q. Had you, prior to the Lehman bankruptcy,
23 been involved in any discussions concerning draw
24 requests regarding the Fontainebleau facility?
25 A. Not to my knowledge.

Bank of America - Fontainebleau None Page 27
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1 Q. Did you, in any way, monitor the
2 construction of the project?
3 A. Nothing outside of ordinary course,
4 how-is-it-going-type of dialogue, but nothing
5 beyond that.
6 Q. Have you been involved at all in the
7 disbursement of funds?
8 A. No.
9 Q. From the Lehman bankruptcy until the
10 time that you became disengaged, to use your words,
11 once the strategic asset group was put in place,
12 what was your involvement with respect to the
13 Fontainebleau Las Vegas facility?
14 MR. CANTOR: Obijection.
15 Mischaracterizes as to when he was less
16 involved. But you could answer the question.
17 A. Beginning with when they initially
18 contacted us, however that was, following Lehman's
19 filing, there was a lot of dialogue with the
20 company and internally around the prospective ideas
21 on what would happen at the end of the month and
22 would the funding request go through at the end of
23 September.
24 Q. After September finished, October,
25 November, December, what was your involvement with
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1 A. | believe | had a conversation or two
2 with Jim Freeman and, potentially, Glenn Schaeffer
3 about Moelis raising equity.
4 Q. When?
5 A. ldon't recall.
6 Q. Pre 2009?
7 A. | believe it was pre 2009.
8 Q. In the late fourth quarter of 2008, that
9 time frame?
10 A. That time frame generally sounds
11 accurate.
12 Q. What did they tell you?
13 A. That they had engaged Moelis to raise
14 equity.
15 Q. Nothing more?
16 A. That's all | recall about what they were
17 attempting to do.
18 Q. Did they indicate how much they were
19 seeking to raise?
20 A. I don't recall a specific amount.
21 Q. Did you see any presentations?
22 A. I don'trecall seeing a presentation.
23 MR.CANTOR: Objection to form.
24 Q. Did you see any materials associated
25 with the company's, Fontainebleau Resort's, efforts
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1 to raise additional equity with or through Moelis?
2 A. | don't recall seeing any materials.
3 Q. With respect to the Lehman bankruptcy, |
4 believe it was you who suggested perhaps Moelis can
5 fund? Do you recall seeing e-mails to that effect?
6 MR. CANTOR: Obijection.
7 A. ldon'trecall
8 Q. Perhaps Moelis could fund for Lehman?
9 A. No, | don't recall that at all.
10 Q. Did you have any understanding in the
11 September 2008 time frame of any involvement of
12 Moelis with any Fontainebleau entity?
13 A. | don't recall when they got involved.
14 | don't recall when they got involved, so | can't
15 say that September 2008 they were involved.
16 Q. BofAraises equity for companies, does
17 it not?
18 A. BofAdoes, yes.
19 Q. You knew Mr. Freeman from his days at
20 BofA?
21 A. Yes, | did.
22 Q. You would consider Mr. Freeman to be a
23 friend?
24 A. Yes, | would.
25 Q. Good friend?

Bank of America - Fontainebleau None , Page 34
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1 A. Yes, | would.
2 Q. You've known Mr. Schaeffer for a while,
3 correct?
4 A. Yes.
5 Q. Consider him to be a friend?
6 A. Yes, | guess.
7 Q. When they told you in the late 2008 time
8 frame that they were seeking equity through Moelis,
9 did you ask, What's wrong with me; why not BofA?
10 MR. CANTOR: Objection.
| 11 Q. We can help you here?
12 A. ldon't recall asking that question.
13 The thought may have crossed my mind. BofA does
14 raise equity, but it's not a core competency of the
15 firm; so, it made sense to me that they would
16 select someone like Moelis for that type of equity
17 capital risk.
18 Q. Did you or anyone, to your knowledge,
19 make any pitch to Fontainebleau to assist in their
20 efforts to raise equity at any time post closing?
21 A. Notthat I recall.
22 Q. Youunderstood in September of 2008 that
23 Lehman's bankruptcy had potentially catastrophic
24 effects for the Fontainebleau Las Vegas facility,
25 did you not?
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1 MR. CANTOR: Object to the form.
2 A. For which facility?
3 Q. For the project, let's put it that way.
4 A. lunderstood that the Lehman bankruptcy
5 had potentially catastrophic effects for all banks,
6 all capital markets, all companies in the industry
7 that | covered, and so to the extent Fontainebleau
8 falls within that, yes, it had potentially damaging
9 effects on Fontainebleau in general.
10 Q. And this project in particular?
11 A. As for this project in particular, |
12 understood that there was this retail facility, and
13 I understood there could be complications with
14 funding going forward by virtue of Lehman's
15 bankruptcy.
16 Q. You understood that if the retail
17 facility wasn't funded, that the project would shut
18 down?
19 MR. CANTOR: Obijection.
20 A. | did not understand that there was a
21 direct correlation to the shutting off of that
22 funding and the project shutting down per se.
23 Q. But you understood the funds couldn't be
24 disbursed from the resort facility if full funds
25 haven't been received on the retail facility,
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1 right?
2 A. Yes. So, | don't know if it means that
3 the project must be shut down if the retail funding
4 doesn't occur. | think that would mean that the
5 entity couldn't obtain funds out of the resort
6 facility if the retail funding didn't occur. But |
7 can't jump to the exact conclusion of the project
8 shutting down at that point.
9 Q. The financing shuts down.
10 A. The financing shuts down. That's
11 different from the project shutting down.
12 Q. Fair enough. And the borrowers would
13 not have access to any of the funds in either the
14 retail facility or the resort facility if the
15 retail facility were not paid on a current basis?
16 MR. CANTOR: Object to the form. You
17 can answer.
18 A. Yes, that's my understanding.
19 Q. And as an experienced banking
20 professional, you understood that there would be
21 very little interest in continuing to fund the Las
22 Vegas project if there was a hole in the retail
23 financing as a fesult of Lehman's refusal or
24 failure to pay its share of that facility?
25 MR. CANTOR: Interest from who? You can
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1 answer if you understand.
2 A. By virtue of -- it depends on the state
3 of the capital markets. By virtue of what was
4 happening in the capital markets at that time, and
5 what was happening in Las Vegas with operating
6 trends, yes, | understood that raising additional
7 capital by virtue of macro events occurring at the
8 time would be very challenging for Fontainebleau.
9 Q. And the current lenders to the
10 Fontainebleau project would not have agreed to
11 continue funding that loan if there wasn't
12 financing in place to complete the project,
13 including the retail space, correct?
14 MR. CANTOR: Objection.
15 A. Could you restate the question?
16 Q. You understood that if there was not
17 funding in place to complete the retail space, in
18 other words, if the project didn't have financing
19 to complete it in its entirety, that the existing
20 lenders on the resort facility would not agree to
21 continue funding into a facility where completion
22 of construction was not assured?
23 MR. CANTOR: Obiject to the form.
24 A. Correct, if the project was out of
25 balance, lenders were not going to want to continue
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1 funding a project that was out of balance in terms
2 of cést exceed sources to complete.

3 Q. You, at one point, said, and this was

4 before Lehman's filing, “Lehman may be the death
5 nail for FB." Do you recall that e-mail? You saw

6 that in preparation?

7 A. Yes, | do.

8 Q. Interesting mixed metaphor there. Did

9 you mean the death knell or the last nail?

10 A. | believe this e-mail took place over

11 the course of a weekend where Lehman had filed
12 bankruptcy. | believe Bank of America had merged
13 with Merrill Lynch, so Merrill Lynch had almost

14 gone under. Everyone had seen what had happened
15 with Bear. So, in the general context of capital

16 markets not being available to companies to raise
17 additional capital to the extent they needed it,

18 and in terms of what it meant for Las Vegas, trends
19 were already starting to fall off, in a general

20 context the Lehman filing was a massive event in
21 the capital markets that was going to cause

22 problems for all companies in general and

23 potentially specifically for Fontainebleau.

24 (Whereupon, Exhibit 67 was marked for

25 identification.)
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1 Q. We've marked as Exhibit 67 an e-mail

2 chain that starts at the top with an e-mail from

3 you to Mr. Varnell, and the e-mail that I'm

4 interested in is the one that follows that at the

5 bottom -- actually, two down. Itis from you to

6 Mr. Varnell and Mr. Bender, and it has the words
7 that | just previously indicated, "Lehman may be

8 the death nail for FB. | think they still needed

9 to fund around $150 million for retail hard and

10 soft costs.” Mr. Varnell and Mr. Bender are both

11 on your team, as you've indicated?

12 A. Yes.

13 Q. Had you, at this point, been pulled into

14 the Fontainebleau facility, or were these just

15 comments that you were making as sort of an

16 outsider looking in at this point?

17 A. |Dbelieve | was just an outsider looking

18 in at this point given that weekend's events.

19 Q. |think that Lehman filed on Monday.

20 They may have actually technically filed on Sunday,

21 but it was right around that time that Lehman

22 filed?

23 A. Yes, | thought it was that weekend.

24 Q. |think as a technical matter, you're

25 right, it was a weekend. People look at the Lehman
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1 filing date as September 15th. Had you, prior to

2 Lehman'’s filing, been contacted by anybody at BofA

3 to become more closely involved in the

4 Fontainebleau Las Vegas facility?

5 A. Not that | recall.

6 Q. Had any discussions with anybody at

7 Fontainebleau Resorts?

8 MR. CANTOR: Object to the form.

9 A. About Lehman's bankruptcy?

10 Q. About stuff that was going on.

11 A. ldon't recall any contact from the

12 company about Lehman before they filed.

13 Q. What did you mean when you said "may be
- 14 the death nail for Fontainebleau"?

15 MR. CANTOR: Objection. I think he just

16 answered that.

17 Q. Let me go back. Because you gave an

18 answer that stated that the capital markets were in

19 a bit of shambles and so on and the potential of

20 the impact. Why did you think that the capital

21 market issues, as you previously described them,

22 might represent the death nail for Fontainebleau?

23 MR. CANTOR: Objection.

24 A. ldon't recall the exact context of what

25 I was thinking in terms of the immediacy of the
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1 potential problems that would fall out of Lehman's
2 filing; or if | was looking completely forward to
3 even if this project gets open, it's never going to
4 be able to repay the amount of debt that's going to
5 exist assuming it gets open. So, in the sense that
6 this is going to be, maybe not today, but if it
7 opens, given the amount of debt on the asset, there
8 is going to need to be some type of restructuring
9 at some point.
10 Q. Did you have those thoughts in the
11 September time period, that even if Fontainebleau
12 were able to survive the Lehman issue, that it
13 would never be able to pay the debt that was on the
14 project even if it were open?
15 A. [thought that they would have a hard
16 time servicing the debt post opening, yes.
17 Q. Did you think that pre-closing?
18 A. Pre-closing, no.
19 Q. What occurred between June of '07 and
20 September of '08 that caused you to change your
21 opinion on this issue?
22 A. The housing market began to collapse.
23 Trends in Las Vegas began to worsen severely. |
24 think the equity markets were off 50, 60, 70
25 percent, and Bear Stearﬁs almost went under, and
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1 then Lehman went under and we were merging with
2 Merrill. So, any large development or any large
3 real estate project, in my mind, was going to have
4 an extremely hard time -- any levered, large real
5 estate project was going to have a hard time
6 servicing its debt in that environment.
7 Q. If the project is up and running, it
8 would be servicing the debt, presumably, in the pro
9 formas that were done pre-closing, be servicing the
10 debt based upon the cash flow from the project,
11 correct?
12 MR. CANTOR: Objection.
13 A. Pre-closing?
14 Q. Pre-closing.
15 A.  Yes.
16 Q. The understanding was that once the
17 project was up and running, Fontainebleau would be
18 servicing its debt through cash flow from the
19 project, correct?
20 A. That's exactly right. We raised this
21 financing in early to mid 2007.
22 Q. And what was there about the prospects
23 of the cash flow from the business that you felt in
24 2008, now threatened the likelihood that
25 Fontainebleau would be able to service its debt?
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1 A. Two pieces: One was the large condo
2 element to the project. So, the trends in 2006
3 into 2007, there were very strong trends in terms
4 of selling condos in the Las Vegas market. Those
5 had started to slow down severely going into 2008,
6 so a large part of the pro forma analysis in 2007
7 was, there was expected to be a large amount of
8 condo proceeds soon after the project opened to pay
9 down debt. And then, secondly, in terms of
10 operating cash flows that come out of the casino
11 and the hotel, those were built off of trends in
12 2005, 2006 and 2007 in Las Vegas that also reversed
13 into 2008. So, the combination of those two
14 factors with a highly-levered project meant that,
15 in my mind, that it was going to be difficult for
16 them to service their debt, assuming they got
17 opened.
18 Q. The loans traded, did they not?
19 A. Yes.
20 Q. And you had access to information what
21 the various pieces of the Fontainebleau Las Vegas
22 project were trading at, did you not?
23 A. Access to -- | didn't have direct
24 access. | don't sit on a trading desk, so | didn't
25 have a Bloomberg or anything that sat there
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1 understand it, have to be mark to market or funds
2 have to be mark to market? What sort of credit
3 rating needs to be achieved or underachieved in
4 order to make that happen?
5 A. |think that's a function not only of
6 the credit rating but also the life of the
7 commitment for that credit rating category. So,
8 the first question is, if you were into those
9 higher risk categories, so, let's say, five, six,
10 seven, eight, nine, once you've gotten into that
11 zone, my understanding is that if you have a loan
12 in excess of that house guideline, then that's when
13 it needs to start getting marked.
14 Q. 8o, to be clear, on a scale of one to
15 nine, one is best, nine is worst?
16 A. That's correct.
17 Q. And if you get into the five, six,
18 seven, eight, nine area, you say you mark to market
19 if you have a loan that exceeds the house limit --
20 A. Ahouse guideline or a house limit. So,
21 for example, if it's a risk rate of five, and the
22 house limit is $100 million, my understanding is if
23 you have $120 million, you need to start marking it
24 to market. If it's less than a hundred, you may
25 not need to mark it to market because it's under
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1 the house guidelines.
2 Q. You know what the house guidelines were
3 in the March 2009 time frame for five, six, seven,
4 eight, nine?
5 A. | don't recall specifically.
6 Q. Itis the case that a loan in excess of
7 $500 million that is in the seven, eight, nine
8 frame or risk category would have to be mark to
9 market; isn't that right?
10 MR. CANTOR: Objection. Just to be
11 clear, he testified he only knows what‘the
12 state is today.
13 MR. DILLMAN: Is there an objection -
14 here?
15 MR. CANTOR: Yes, there is. It's
16 mischaracterizing his prior testimony. It's
17’ a confusing question. Assumes facts not in
18 evidence. It's fattening -- a bunch of
19 problems.
20 A. You said a loan. Just to be clear, it's
21 BofA's commitment size within a loan facility. So
22 if the loan facility is 500 and BofA only holds
23 100, I'm speaking to BofA's commitment within that
24 facility. So, if you're question was if BofA had a
25 commitment of $500 million, or was your question is
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1 the loan size $500 million?
2 Q. My question was the loan size.
3 A. The loan size is not the primary
4 determinant. It's the BofA's commitment.
5 Q. Is it the amount that's being funded or
6 is it the amount of the commitment that governs?
7 A. My understanding is that it's the amount
8 of the commitment.
9 Q. So, if | funded $50 million into a $200
10 million commitment, it's the $200 million that
11 governs?
12 A. That's correct. That's my
13 understanding. Again, I'm not in the Credit
14 Product Group.
15 Q. This is based upon your experience at
16 BofA over a long career, correct?
17 A. Yes. Although, for almost my entire
18 career, we didn't have the credit deterioration
19 that we saw in late 2008.
20 Q. You got a real quick course in credit
21 risk and how BofA handles it during that on-the-job
22 training, so to speak?
23 A. That's right.
24 Q. What sense did you have as to the amount
25 of the BofA commitment for a category seven loan

Bank of America - Fontainebleau None Page 51



Case 1:09-md-02106-ASG Document 375-33 Entered on FLSD Docket 12/03/2013 Page 26 of
108 ~

Yunker, Brett 3/1/2011 12:00:00 PM

—

risk that would require a mark to market treatment?

2 MR. CANTOR: When, by the way? What

3 time frame are we talking about?

4 MR. DILLMAN: March of 2009.

5 A. [t would likely be a low number in terms

6 of what would qualify for having to go mark to

7 market, assuming my understanding of how mark to
8 market works is correct. So, it was probably -- if

9 you had a commitment in excess of $25 million, then
10 you would need to look at mark to market.

11 (Whereupon, Exhibit 68 was marked for

12 identification.)

13 Q. Mr. Yunker, | placed in front of you

14 Exhibit 68, which is an e-mail chain. Beginning at
15 the top, there's an e-mail from Mr. Varnell to

16 yourself. It's regarding -- the subject matter is,

17 "Lehman Brothers bonds trade sharply lower, CDS off
18 wide point.” Mr. Vamell says to you, "Maybe

19 Moelis and Company can step in and advance the
20 funds.” This is in response to your e-mail to him

21 on September 11 that says, "If Lehman goes away, FB
22 may not have funding for their retail.” Let's

23 start with the lower one. | think you described

24 this. You believed that Fontainebleau might not

25 have funding for their retail if Lehman went away
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1 because the capital markets were in such disarray
2 at that time that financing for the Lehman piece of
3 the retail facility may very well not exist.
4 A. That's fair to say, yes.
5 Q. Mr. Vamell responds, "Maybe Moelis and
6 Company can step in and advance the funds." Does
7 that help you to recall conversations in this time
8 period, in the first half of September, regarding
9 Moelis and Fontainebleau?
10 A. It sounds like the context of these
11 e-mails is that Moelis had, in fact, been engaged
12 by the company to explore raising equity, and |
13 believe Mr. Varnell is making a flip comment that
14 maybe Moelis can step in on behalf of Lehman.
15 Q. Does this help refresh your recollection
16 that you knew at the time that the company was, in
17 fact, seeking either financing and equity through
18 Moelis ?
19 A. Yes. The context of this e-mail
20 suggests that during this time frame they had
21 engaged Moelis to seek equity. | don't
22 specifically recall when they had engaged Moelis.
23 Q. Does it help you recall any
24 conversations that you may have had with the
25 company, with Fontainebleau or any else for that
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1 matter, on the possibility of Moelis stepping in to
2 fund?
3 MR. CANTOR: Obiject to the form. If you
4 understand.
5 A. I'm sorry, could you repeat the
6 question?
7 - Q. Doesthis e-mail help you recall any
8 conversations you had with anyone regarding the
9 possibility for Moelis stepping in to fund Lehman's
10 portion of the retail facility?
11 A. Nothing beyond what | stated previously
12 in terms of | know that Moelis was engaged at some
13 point to raise equity.
14 (Whereupon, Exhibit 69 was marked for
15 identification.)
16 Q. On the same topic of financing or
17 potential financing, | placed in front of you
18 Exhibit 69. This is a document that you reviewed
19 in preparation of your deposition, isn't it?
20 MR. CANTOR: Objection. There's no
21 Bates number. Could you tell me where this
22 document comes from?
23 MR. DILLMAN: | can't.
24 MR. CANTOR: Has it been produced in
25 this action?
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1 MR. DILLMAN: Yes, it has.
2 MR. CANTOR: Do you know by whom?
3 MR. DILLMAN: I'm assuming that it's
4 from one of the mammoth data bases,
5 electronic productions that we received from
6 Fontainebleau and/or Turnberry and that were
7 not Bates stamped, not marked, but they were
8 produced, and we all have access to them.
9 MR. CANTOR: Okay.
10 Q. Did you review this in preparation for
11 your deposition here today?
12 A. 1did not.
13 Q. Let me identify, for the record, it is
14 an e-mail chain that, in fairness to you, doesn't
15 appear to be to or from you, and as your counsel
16 points out, doesn't have a Bates number, and
17 therefore, it wasn't produced by BofA in this
18 action, but it was produced by, it is my belief,
19 one of the Fontainebleau/Turnberry parties. It
20 refers to, in the top e-mail, a BofA/ML meeting in
21 New York. Do you see that?
22 A. Yes.
23 Q. For Thursday, October 2nd. This is in
24 2008, immediately on the heels of Lehman's filing
25 and immediately on the heels of the funding of the
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1 Las Vegas facility in September, correct?
2 A. Yes,
3 Q. Does this help you recall a meeting that
4 you attended in New York that includes Mr.
5 Sturzenegger and, of course, Vinnie Tria, as it
6 says down in the e-mail at the bottom, "From Bank
7 of America, attendees will be Ron Sturzenegger,
8 Bret Yunker and, of course, Vinnie Tria." Does it
9 help you recall such a meeting?
10 A. Yes.
11 Q. Who is Vinnie Tria?
12 A. Vinnie Tria is a commercial banker in
13 Florida that had client coverage responsibility for
14 Turnberry.
15 Q. If you turn the page, it appears that
16 the attendees for Turnberry's side will be Ray
17 Parello, Sonny Kotite and Patrick Powers. Do you
18 see that at the top?
19 A. Yes, ldo.
20 Q. Did they, in fact, attend the meeting?
21 A. lrecall Ray being there. I'm pretty
22 sure | recall Sonny being there, but | can't say
23 for sure, and | don't remember, if Patrick was in
24 attendance.
25 Q. Whois Mr. Sturzenegger?
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1 A. Ron was above Bill.
2 Q. Tell me about this meeting.
3 A. This meeting was with Turnberry, and
4 Turnberry had been working with Merrill Lynch to
5 raise additional funds at the Tumberry level, and
6 | think it was primarily focused on equity at
7 Turnberry to continue funding, from my
8 understanding and my recollection, Tumberry
9 businesses, which included condos, malls and other
10 real estate ventures. And, of course,
11 Fontainebleau was a large investment of the
12 Turnberry entities and the Soffer Family.
13 Q. So, the meeting included, as far as you
14 understood it, discussions regarding equity raised
15 for, in part, the Fontainebleau Las Vegas project?
16 MR. CANTOR: Objection.
17 A. Itwas equity to be raised by Turnberry,
18 and, potentially, some of that equity could go
19 towards Fontainebleau.
20 Q. How long did the meeting last?
21 A. My recollection is it was an hour to two
22 hours.
23 Q. Where?
24 A. | believe it was at One Bryant Park, our
25 offices, BofA offices right here in New York.
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1 was there.
2 Q. Why, to your understanding, were both
3 BofA and Merrill Lynch at this meeting?
4 A. Because both sides of the firm had
5 relationships, and this was a very important client
6 of both sides of the firm, BofA and Merrill Lynch.
7 So, | think both sides, and driven by Vinnie Tria
8 on the Turnberry side locally, were looking for a
9 way to help out a client.
10 Q. I'mtold by our videographer that we're
11 running out of time on this tape, so let's take a
12 break.
13 VIDEOGRAPHER: This marks the end of
14 media number one of the deposition of Mr.
15 Bret Yunker. We're off the record at
16 approximately 10:28 a.m.
17 We're back on the record at
18 approximateiy 10:36 a.m. This marks the
19 beginning of media number two of the
20 deposition of Bret Yunker.
21 (Whereupon, Exhibit 70 was marked for
22 identification.)
23 Q. Mr. Yunker, | have marked as Exhibit 70
24 and placed in front of you a series of e-mails, the
25 top one of which is from yourself to Mr. Howard,
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1 Mr. Cokinos and is dated September 11, 2008. This
2 follows on from the e-mail that we most recently
3 looked at which talked about if Lehman goes away
4 Fontainebleau may not have funding for their
5 retail, and the conversation continues in these
6 e-mails. You understood in early September that
7 there was somewhere in the order of $190 million of
8 Lehman obligations in connection with the retail
9 facility?
10 A. When we say "Lehman obligations," the
11 retail facility needed to be funded, it appears by
12 these e-mails, approximately $190 million more
13 dollars. | don't think at this time | knew how
14 much of that facility Lehman was responsible for.
15 Q. Did you ever have an understanding of
16 how much of that facility it was responsible for?
17 A. Later on, past this date, as we began
18 discussions with the company, | believe | was told,
19 or they indicated, how much Lehman held of the
20 facility relative to other lenders in that lending
21 syndicate.
22 Q. How much?
23 A. | don't recall the specific amount, but
24 | believe it was roughly half.
25 Q. Approximately $90 to $100 million?
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1 A. Based on these numbers, that math sounds
2 right to me.
3 Q. Whois Mr. Cokinos?
4 A. He isthe head of High Yield Capital
5 Markets, so he had worked on the original
6 Fontainebleau bond deal.
7 Q. Whyis he weighing in at this time? Or
8 better asked, why did you copy him on your e-mail
9 down below?
10 A. | don't recall exactly why | copied him,
11 but there could have been two reasons to copy him:
12 One is, he used to work at Lehman, so, maybe | was
13 trying to get an understanding from him a better
14 understanding of what was happening at Lehman and
15 if this was really heading to a terrible place.
16 And the other reason could just be he was generaily
17 involved with Fontainebleau, and so | was letting
18 him know what | knew at that time.
19 Q. And Mr. Howard, why was he involved?
20 A. David Howard was part of our Loan
21 Syndications Group at that time, so he had also
22 worked on the original transaction syndicating the
23 term loan facilities of the revolver.
24 Q. Why s he involved at this time period
25 with the upheaval of Lehman in connection with this
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1 facility?
2 MR. CANTOR: Objection. You can answer.
3 A. Again, perspectively, just knowing that
4 there is potentially a problem at this point with
5 the retail facility, | was looking ahead to
6 potential issues under the bank facility that would
7 impact the bank group; so, | think | was trying to
8 get ahead on those issues internally so that we
9 could start working on the problem, to the extent
10 there was going to be one.
11 Q. Did Mr. Cokinos remain involved in the
12 dialogue on what to do about Fontainebleau in light
13 of the Lehman issues?
14 A. ldon't recall him being very involved
15 at all. 1t was mostly David Howard because David
16 was part of the Loan Syndications Group. There was
17 really nothing to do with the bond holders at that
18 point.
19 Q. And Mr. Howard remained involved?
20 A. Yes, he did.
21 Q. Inwhatway?
22 A. His involvement was dialogue with the
23 company around the potential problem and potential
24 solutions, and he was also involved internally in
25 terms of how to respond to requests from lenders
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1 September draw.
2 Q. And those were conversations that you
3 had with the company, that possibility, correct?
4 MR. CANTOR: Objection. Can | hear the
5 question again?
6 Q. Let merestateit. You had
7 conversations with Mr. Freeman concerning the
8 possibility of Fontainebleau Resorts, or some
9 affiliate, funding Lehman's portion of the
10 September draw?
11 A. Yes. As part of contingency planning
12 throughout that mid September through the funding
13 date, the company explored a variety of
14 alternatives as to what could play out on that day,
15 and | believe that the company funding on their
16 behalf in some fashion was discussed.
17 Q. With the company?
18 A. With the company, yes.
19 Q. Mr. Freeman?
20 A.  With Mr. Freeman, | believe so, yes.
21 Q. And discussed intemally at BofA?
22 A. To the best of my recollection, yes.
23 Q. Infact, it was part of the analysis
24 that BofA was doing internally to determine whether
25 conditions precedent would be problematic if
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1 Fontainebleau funded on behalf of Lehman, was it
2 not?
3 A. | believe that was part of the analysis,
4 yes.
5 Q. Why were you and Mr. Howard and perhaps
6 others looking at the condition precedent issue?
7 What was your purpose of looking at that in the
8 September time frame?
9 A. Thatin order to fund an advance
10 request, all the conditions precedent had to be
11 fulfilled or the disbursement agent would not fund
12 that month's advances.
13 Q. So, you were determining whether
14 disbursement would be appropriate if various
15 scenarios occurred?
16 A. That's correct.
17 Q. And one of the scenarios that you were
18 looking at to determine whether funding would be
19 appropriate was -- and this was funding under the
20 disbursement agreement --
21 A. That's correct.
22 Q. --was if Fontainebleau paid Lehman's
23 share as opposed to Lehman paying Lehman's share?
24 A. That's correct.
25 Q. And you had conversations with Mr.
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1 Howard, Mr. Susman and others on that topic, did
2 you not?
3 A. | believe they were both aware of that,
4 yes.
5 Q. Thatwasn't quite my question. You had
6 conversations with them on that topic?
7 A. | believe we all had conversations about
8 that topic.
9 Q. ltwasn'tjust that they were aware;
10 they were involved.
11 MR. CANTOR: Objection to form.
12 A. | believe we all had conversations about
13 that potential scenario.
14 Q. Did you believe that the term lenders in
15 the September, October time period, that the term
16 loans were underwater?
17 MR. CANTOR: Objection.
18 A. Did | believe that they were underwater?
19 What does "underwater" mean?
20 Q. Letme ask you. Since you used that
21 phrase in an e-mail, what did you mean when you
22 used that?
23 A. Underwater, to me, means they are
24 trading below par, and as you look forward into the
25 future, they may never achieve par again.
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1 Q. That was the opinion that you had with
2 respect certainly to the term loans in September
3 and October 2008, correct?
4 A. Yes, by virtue of what we discussed
5 earlier in terms of capital markets and the impact
6 on the project.
7 Q. And to the extent that the revolving
8 lenders were required to fund any commitments under
9 the revolving facility, your opinion was that that
10 loan was underwater, as well, correct?
11 MR. CANTOR: Objection.
12 A. | don't remember having a specific
13 opinion in September and October 2008 about the
14 revolving commitment.
15 Q. Did you see it any differently than the
16 term loan?
17 MR. CANTOR: Objection. He just
18 answered you.
19 A. | don't remember specifically thinking
20 about the value of the revolver commitments at that
21 time period.
22 Q. Butl believe you told us that it was
23 your opinion at that time that the borrower would
24 not be able to fund its financing after the project
25 was completed, and you went through all of the
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1 Q. What plan were you formulating in this '
2 fime period to address‘ Lehman and the retalil
3 facility? |
4 | - MR. CANTOR: Objection.
‘5 A. lthink on may need to ask Jeff ih
. 6 terms of how broad his concept of "we" was.
7 Q.' Let me re-as’k the question. Weré you
8 involved in conversatidns concerning a possiblé .
9 plan to address -- or plans -- to address _Lehman
10 and the retail facility as referred to here by Mr.
11 Susman?
12 A. Yes.
13 Q. What conversations Were you involved
14 with?
15 - A. Conversations with the company as they
| A 16 laid out potential scenarios for what could happen
17 . on the advance date in terms of Lehman's ability to
18 fund on that date.
19 Q. What were those potential scenarios? '
20 A. One potential scenario was that Lehman
21 would fund, and fhe advance request would be
22 satisfied at that point because it had happened
23 just like every éther advance request, and we had
24 received the funds from the retalil agent on behalf
25 of the retail facility lending group.
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1 Q. Business as usual. ‘ |
2 A. Business as usual was one of the

3 " scenarios, yes.

4 Q. Did you think that that was likely?

5 A. From the company's representations, yeé.

6 They Had told us that Lehman was selectively

7 funding commitments at that time.

8 Q. Did they tell you that Lehman had

‘9 committed to fund this one?

10 A. They said that they did not know at that

11 time. |
12 Q. What were the other potential scenarios?

13 A. Other potential scenarios were -- we

14 didn't have access to that retail lending group,

15 but | believe one of the ofher scenarios was
’16 _ potehﬁal lenders within that group stepping ub on

17 behalf of Lehman énd funding their share of the

18 . c‘:c'mmi’c:"»nent~

19 Q. Youhadno conversations with any of the

20 retail lenders as to whether they were prebared o

21 or willing to do that?
‘22 A Not that | recall.

.23 Q. The information that you had at that -

24 time was thatv the retail lenders were not prepared:

25 to step up and fund for Lehman; isn't that right?
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1 MR. CANTOR: Objection.
2 - A. |don't recall having that information.
3 | recall the company representing that that could
4 have been one possible solution. And theh the
5 third of the three company-presented solutions
6 would be some form of loan or temporary funding
7 between Fontainebleau through Lehman into the
8 retail Iehding group. And | didn't know if that
9 méant Fontainebleau becoming part of that lending
10 syndicate or how that would work, but
1 - Fontainebleau, on a temporary basis, funding on
12 behalf of Lehman to fulfill the retail agent's
13 funding of the retail facility's obligation under
14 the disbursement agreement.
15 Q. And you discussed this third alternative
16 -~ can wevcall it equity funding?
17 MR. CANfOR: Objection.
18 A. ldon' think | would characterize it as
19 equity funding because there is another Speciﬁc
20 mechanism in the disbursement égreement th_at
21 specifically addressed equity funding and how that
22 would come in from Fontainebleau, and | think there
23 is a repayment mechanism where if they couldn't
24 access a normal course advance request, there was a

25 temporary funding procedure where Fontainebleau
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1 could inject capital to fulfill that month's -- I'm
2 talking Fontainebleau Resorts -- into Fontainebleau
3 Las Vegas, they can temporarily fulfill the advance
4 request, and then if they got the conditions back
5 in line the next month, then we would refund that
6 obligation backup that funding that Fontainebleau
7 Resorts had put into Fontainebleau Las Vegas could
8 get repaid at a future time. So, | don't recall us
9 specifically addressing that equity-type mechanism
10 as a potential fix.
11 Q. What you just described as a potential
12 equity funding is in the disbursement agreement?
13 A. Yes.
14 Q. And it kicks in, if at all, if there's
15 been a failure of condition precedence that had
16 prevented an advance request from being funded?
17 A. That's right.
18 Q. You assisted in the review of the
19 disbursement agreement on behalf of BofA prior to
20 closing, correct?
21 A. Yes, ldid
22 Q. You were involved to some extent in the
23 drafting of it, were you not?
24 A. Yes,|was.
25 Q. Particularly, were there aspects of the
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1 disbursement agreement that you focused upon?
2 A. | focused on almost the entire document.
3 In particular, we had to spend a lot of time
4 working through how these advance requests would
5 work by virtue of the uniqueness of this retail
6 facility being part of the financing and needing to
7 obtain funds on a monthly basis on some pro rata
8 mechanism from the retail lenders.
9 (Whereupon, Exhibit 72 was marked for
10 identification.)
1 Q. This is a copy of the disbursement
12 agreement that includes exhibits only, Exhibit 1,
13 which is the definitions because all the
14 definitions are included in the exhibit. It does
15 not include, I'll represent, other exhibits that
16 were attached to the disbursement agreement. Take
17 whatever time you need. | just want you to confirm
18 that this is the document that you assisted in
19 drafting and reviewing on behalf of BofA. |
20 believe that this is the executed copy.
21 A. Yes. This looks like the executed copy.
22 Q. And the provision that you were just
23 speaking of is Section 3.8, correct?
24 A.  Which provision were we discussing
25 specifically?
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1 Q. You were talking about the equity
2 funding provision in the event of failure of
3 conditions precedent that prevented an advance from
4 being funded.
5 A. Yes, | was.
6 Q. And | believe from your testimony you
7 said that you were not discussing with the
8 borrowers, specifically with Mr. Freeman, an equity
9 funding pursuant to paragraph 3.8, but were
10 discussing a payment by Fontainebleau Resorts or
11 Fontainebleau Las Vegas or some Fontainebleau
12 entity on behalf of Lehman for Lehman's portion of
13 the September draw; is that a fair statement?
14 MR. CANTOR: Objection.
15 A. | would re-characterize it by saying
16 that the company was discussing that as a potential
17 scenario as they were dealing with the retail
18 lending group as to how to fulfill that condition
19 precedent to the advance request.
20 Q. Right. But you were having discussions
21 with the company about that as a potential
22 scenario, fair enough?
23 MR. CANTOR: Obijection.
24 A. | don'trecall if you used equity in
25 there, but | would say that the company working on
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1 a funding mechanism within the retail lending
2 group, yes, that was discussed.
3 Q. We were talking about the funding by the
4 company would not have been within the retail
5 funding group, right? | thought you distinguished
6 that the potential for the retail lenders to fund
7 in their entirety, including Lehman, was one
8 option.
9 : A. Right.
10 Q. The possibility for the retail lenders
11 to fund the entire amount, but where Lehman
12 wouldn't actually contribute any, would be another
13 possibility?
14 A. Yes.
15 Q. And then, the retail lenders to fund
16 everything but Lehman's portion, Lehman's portion
17 to be funded by the company, that was the third
18 option?
19 MR. CANTOR: Objection.
20 A. Yes. Through the retail lending group,
21 that Fontainebleau would fund through the retail
22 lending group. Any funds that came in from the
23 retail lending group were debt of Fontainebleau Las
24 Vegas. So, if Fontainebleau Las Vegas took $5
25 million in from the lending group, and they funded
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1 it, that was a $5 million debt obligation of
2 Fontainebleau Las Vegas to the retail lenders. So,
3 if Fontainebleau Resorts was putting capital in
4 somehow through the retail lending group, that
5 would be evidenced as debt of Fontainebleau Las
6 Vegas, the borrower.
7 Q. However it was evidenced and whatever
8 accounts it was paid through, however it was
9 structured, the point was going to be, at least for
10 this third scenario, money is coming from the
11 company, not from Lehman.
12 MR. CANTOR: Object to the form.
13 A. Money is coming from the company through
14 the retail agent, yes.
15 Q. And by "through the retail agent,” what
16 do you mean by that?
17 A. We didn't know exactly how the company
18 would effect that. Would they become a lender to
19 themselves? Could they temporarily make a loan to
20 Lehman and Lehman put that money into the pool of
21 monies that the retail lender sent over? We didn't
22 understand what form the company was working out
23 with that lending group as to how that capital
24 would be evidenced between the company, Lehman and
25 the retail lenders.
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1 Q. Butyou knew, at least in this third

2 scenario, that it wouldn't be coming from Lehman.

3 The source of the funds would not be Lehman; it

4 would be the company.

5 A. Yes. Potentially, had that scenario

6 played out, yes, we understood that scenario couid

7 play out where the funds that the retail lenders

8 sent to the disbursement agent, there may be a

9 mechanism where part of those funds had come from

10 Fontainebleau through Lehman and through the retail

11 lending group. When | say "Fontainebleau, "I'm

12 thinking of Fontainebleau Resorts, not

13 Fontainebleau Las Vegas.

14 Q. Did it make a difference to you whether

15 it was Resorts or Las Vegas?

16 A. It makes a difference in the sense that

17 I think Fontainebleau Las Vegas probably didn't

18 have any ability to lend money to anyone to do

19 anything at that point. 1 think all of

20 Fontainebleau's uses of their funds had to be

21 through this advance request, so | don't see how

22 Fontainebleau Las Vegas could have done an advance
- 23 request to get funds to lend Lehman or the retail

24 lenders. So, de facto, it had to come from the

25 parent, which had no restrictions on the use of
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1 funds.
2 Q. Inthese conversations with Mr. Freeman,
3 it was clear that to the extent that this third
4 scenario was played out, the money was going to
5 come from Fontainebleau Resorts, not Fontainebleau
6 Las Vegas.
7 A. That's right.
8 Q. Did it make any difference to you
9 whether the money came in the form of a loan, or
10 otherwise, to Lehman, versus simply Fontainebleau
11 Resorts writing a check to Trimont, the servicer
12 who ran the retail facility, for Lehman's portion
13 of the September draw?
14 MR. CANTOR: Objection.
15 A. 1don't recall us parsing through to
16 that level of detail as to the form of obligation
17 between Fontainebleau Resorts and Lehman and the
18 retail lenders, depending on the different form it
19 could have took, if that would have impacted our
20 view of the satisfaction of the condition precedent
21 to the advance request.
22 Q. Did you have discussions as to whether
23 or not Fontainebleau could just simply step up and
24 pay the amount for Lehman -- shove people out of
25 the way and say, Here's my check; I'm paying Lehman
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1 share?
2 A. | don't recall specific discussions
3 around Fontainebleau directly wiring money to the
4 disbursement agent outside of that retail lending
5 group.
6 Q. "Outside of that retail lending group,"
7 what does that mean?
8 MR. CANTOR: Obijection. Asked and
9 answered. Give it to him again.
10 A. It sounds like your question is, say, $5
11 million was due from that retail lending group as
12 part of the advance request, did we ever talk about
13 $3 coming from the retail lenders as a wire-in and
14 then $2 coming from Fontainebleau Resorts directly,
15 such that the disbursement agent received two
16 separate wires: one from the retail agent and one
17 from Fontainebleau, instead of one wire where all
18 $5 came directly from the retail agent. | don't
19 recall discussing two separate wires.
20 Q. Well, the disbursement agents are going
21 to receive one wire. It's going to come from the
22 servicer, right?
23 A. That was how it was supposed to work
24 under the disbursement agreement. You asked, did
25 we ever talk about Fontainebleau cutting a direct
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1 check to us, "us" being the disbursement agent.
2 Q. My apologies. | obviously assumed a
3 fact that | didn't make clear in my question. Was
4 it important to you in your analysis whether
5 Fontainebleau Resorts simply cut a check to Trimont
6 for the Lehman portion, or whether it went through
7 some other mechanisms to funnel the money in a
8 different way, same source, Fontainebleau Resorts,
9 but to Trimont?
10 A. Are you asking was it important to me if
11 the retail agent got funds directly from
12 Fontainebleau, or if they needed to get funds
13 indirectly from Fontainebleau before they received
14 the funds that they needed, potentially, to fill
15 the gap from Lehman?
16 Q. Let's use names, okay, because titles
17 could be confusing and | don't want it to be
18 confusing. You understood that Trimont was the
19 servicer of the retail facility?
20 A. Yes. I'm not sure when | came to
21 understand that, but at some point that name came
22 into being. | don't know when | learned that
23 Trimont was the retail agent, but I'm aware that
24 they were the retail agent, yes.
25 Q. And thatindeed that's where the wires

Bank of America - Fontainebleau None Page 92



Case 1:09-md-02106-ASG Document 375-33 Entered on FLSD Docket 12/03/2013 Page 52 of

108
Yunker, Brett 3/1/2011 12:00:00 PM

1 came from when the retail facility wired money to
2 BofA under the disbursement agreement for
3 disbursement?
4 A. Yes.
5 Q. So, did it matter to you in your
6 analysis of these issues in the September time
7 frame, whether the monies coming into Trimont were
8 wired by Fontainebleau to Trimont on behalf of
9 Lehman for the Lehman portion, or whether they came
10 through some other means which routed them through
11 a different entity that got to Trimont?
12 MR. CANTOR: Objection.
13 A. I'm still not understanding the
14 distinction between how funds get to the retail
15 lending group before Trimont sends them to BofA in
16 terms of did Fontainebleau lend the money as part
17 of the lending syndicate? Could they have become a
18 lender? 1don't know if they could have become a
19 lender under that loan agreement at that time. Did
20 Fontainebleau loan money to Lehman, and then Lehman
21 put their share of that funding request in? |
22 don't know that either of those scenarios were of
23 particular importance, to my understanding, of
24 fulfilling the disbursement‘agreement conditions
25 precedent, which were that the disbursement agent
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1 receive a wire from the retail agent for their
2 share of that month's cost.
3 Q. And was it important where the retail
4 lending agent got the money in your analysis?
5 MR. CANTOR: Objection to form.
6 A. My analysis was that if the retail
7 lending group provided the retail agent the funds,
8 then that condition was satisfied. As to how the
9 retail lenders got the funds, | don't know that
10 that was a critical issue for the disbursement
11 agent to understand.
12 Q. You said you were looking at whether the
13 retail lenders provided the money to the retail
14 agent, correct?
15 A. Yes.
16 Q. Again, let's put names to titles.
17 Retail agent: Trimont.
18 A. Yes.
19 Q. So, the question in your mind was
20 whether the retail lenders funded the proceeds to
21 Trimont.
22 A. Yes.
23 Q. "Retail lenders" is a defined term under
24 the disbursement agreement, is it not?
25 A. Yes.
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1 Q. And it means, to put names to it, at
2 that time, Lehman, ULLICO, Sumitomo, National City?
3 A. Correct. At that time when we closed,
4 but any bank facility can be syndicated at any
5 time.
6 Q. Atthattime, in September 2008, retail
7 lenders included Lehman, ULLICO, Sumitomo and
8 National City?
9 A. Okay.
10 Q. Correct?
11 MR. CANTOR: Objection.
12 A. | believe that was the status of the
13 syndicate at that point in time.
14 Q. So, as long as the monies came from
15 those lenders to Trimont and then sent to BofA as
16 disbursement agent, it was the conclusion of you
17 and your group at BofA that that would satisfy
18 conditions precedent?
19 A. In my view, yes. | can't speak for the
20 rest of the BofA group.
21 Q. And based on that, if the funds came
22 from people other than Lehman, Sumitomo, National
23 City and ULLICO, they wouldn’t be coming from the
24 retail lenders, would they?
25 MR. CANTOR: Obijection.
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1 A. That's correct. If Trimont had received
2 -
3 MR. CANTOR: Finish your answer.
4 A. That's correct. When they collect -- |
5 assume when they go out and get their wires every
6 month, to say, Hey, everyone bring in their wires,
7 we need to fund over to the resort facility agent,
8 if those wires weren't coming from the retail
9 lenders, then, potentially, that condition is not
10 being satisfied.
11 Q. And you had those conversations with
12 your group -- the BofA group that was analyzing
13 these issues in September of 2008, did you have
14 discussions about whether or not, if monies
15 received from Fontainebleau, who was not part of
16 the retail lenders, that that would be a potential
17 violation of the conditions precedent to
18 disbursement?
19 A. | believe we discussed that as a
20 potential violation.
21 Q. And did you discuss that with
22 Fontainebleau, specifically Mr. Freeman?
23 A. | don't recall specifically discussing
24 that with Mr. Freeman.
25 Q. He was coming to you with these
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1 potential scenarios to get BofA’s advice and input
2 on what would and wouldn’t work, right?
3 MR. CANTOR: Objection.
4 A. |Dbelieve he was coming to us providing
5 information as to their ongoing discussions with
6 Lehman and the retail lending group as to the
7 uncertainty of the funding request.
8 Q. But this wasn't just FYl. He wasn't
9 just giving you this as, | just want you to know
10 what I'm doing out there or what I'm thinking. He
11 wanted BofA, as his bank, to provide him insight,
12 their opinions on whether any of these would
13 present any potential problems, right?
14 MR. CANTOR: Objection.
15 A. Yes. The context of those discussions
16 could be would this be problematic, but | don't
17 recall it being this is the plan, can we do this.
1‘8 Q. And in the spirit of analyzing things,
19 letting them know whether it would be problematic
20 or not, | assume you told Fontainebleau that it
21 would be problematic if Fontainebleau would fund
22 the proceeds into the retail facility that would
23 then transmit it to BofA's disbursement agent?
24 MR. CANTOR: Objection mischaracterizes
25 his testimony. Asked and answered.
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1 A. 1don't recall specifically indicating
2 to the company that that scenario would not allow
3 us to fund.
4 Q But you understood that it presented
5 potential problems?
6 A. Yes.
7 Q. Any reason why you didn't tell the
8 company that, Boy, guys, if you do it that way, you
9 got potential problems that you need to be aware
10 of?
1B MR. CANTOR: Objection.
12 A. Again, | don't recall if we told them or
13 not, so we may have told them it was proble_matic,
14 we may not have.
15 Q. Asa consciéntious banker, someone
16 looking out for the best interest of both his
17 company and of the borrowers who he represents,
18" don't you think it would have been 'important for
19 you to provide that information to Fontainebleau
20 that one of the alternatives they were looking at
21 created potential problems under the disbursement
22 agreement, potential breaches or failures of
23 conditions precedent to funding?
24 MR. CANTOR: Objection. Asked and
25 answered, calls for specuiation.
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1 A. Again, | don't recall what we
2 communicated to the company.
3 Q. Is it fair to say that if you thought it
4 was important to the company, unless you thought it
5 was confidential or otherwise, you would have told
6 them about it?
7 MR. CANTOR: Objection. Calls for
8 speculation.
9 A. |don't recall what we told the company
10 with respect to that scenario.
11 Q. lunderstand that. You were not trying
12 to hide information from the company, correct, at
13 this time?
14 MR. CANTOR: Objection.
15 A. We were not trying to hide information
16 from the company.
17 Q. You were trying to work with them. |
18 mean, there was a major problem here. Lehman went
19 bankrupt, and it could have disastrous
20 consequences. You wanted to help the company
21 through this as best you could, right?
22 A. We wanted to respond to a problem, and
23 as they were working through solutions, give them
24 our perspective as soon as we knew what they were
25 going to do if it would fulfill the conditions
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1 precedent to taking the advance at the end of the
2 month.
3 Q. You weren't going to try to help figure
4 out how to get out of this problem? You were just
5 responding to their proposals? You weren't doing
6 any independent thinking about how they might be
7 able to solve this problem under these various
8 scenarios of who's funding?
9 MR. CANTOR: Objection. Argumentative,
10 compound.
11 A. | don't recall proactively attempting to
12 find solutions to the Lehman problem because from
13 our perspective the Lehman problem was the
14 company's problem with the retail lending group,
15 not BofA's problem.
16 Q. Where was BofA's problem if this retail
17 facility wasn't funded?
18 MR. CANTOR: Objection. Argumentative,
19 asked and answered.
20 Q. As a practical matter, it was very much
21 BofA's problem if the retail facility didn't fund.
22 MR. CANTOR: Objection.
23 A. | have a hard time drawing that
24 conclusion at that point in time because BofA was
25 completely unfunded.
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1 Q. BofAdidn't have any of its money on the
2 table yet.
3 A. Right. So, you're saying it's very much
4 BofA's problem.
5 Q. Fairenough. | appreciate and
6 understand your answer. So, because BofA didn't
7 have any of its money on the table, it wouldn't
8 have been BofA's problem if the financing stopped
9 for the project and the project effectively shut
10 down?
11 A. Right. So, | disagree with your
12 characterization that it was very much BofA's
13 problem if it didn't fund. It actually could have
14 been very much to BofA's benefit at that time to
15 stop funding.
16 Q. And how would that be?
17 A. Because funding would have stopped and
18 they had an unfunded commitment.
19 Q. In a project that in your assessment
20 was, at least for the term lenders, underwater?
21 MR. CANTOR: Obijection.
22 A. The public market assessment and my
23 assessment of if it ever got opened, the term
24 lenders were underwater.
25 Q. And given the fact that it might have
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1 been to BofA's advantage, one way or the other, you
2 didn't engage in efforts to try and solve the
3 company's problems or potential problems created by
4 the Lehman bankruptcy but simply reacted to
5 potential solutions provided by them; is that a
6 fair statement?
7 MR. CANTOR: Objection. Asked and
8 answered. You could answer again.
9 A. Yes. Ourrole, to the best of my
10 recollection, was we were largely reacting to the
11 scenarios they were representing as they were
12 working through the issue with the retail lending
13 group.
14 (Whereupon, Exhibit 73 was marked for
15 identification.)
16 Q. I placed in front of you Exhibit 73,
17 which is an e-mail chain. At the top, it's from
18 Mr. Kotzin, and that's spelied, for the record,
19 K-O-T-Z-I-N. Who is Mr. Kotzin?
20 A. Justin Kotzin worked for John Cokinos.
21 Q. What was Mr. Kotzin's involvement, if
22 any, in the efforts to respond to the potential
23 scenarios that Mr. Freeman had presented to BofA?
24 A. He had little to no involvement in
25 responding to those issues.
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1 Q. And Mr. Cokinos' involvement?
2 A. He had little to no involvement.
3 Q. The second e-mail in the chain is one
4 from you to Mr. Kotzin dated September 19th. Do
5 you know why you're writing him at all? You bring
6 him into this loop.
7 A. ldon'trecall. He was involved with
8 the original bond transaction and -- yes, that's
9 it.
10 Q. You say to Mr. Kotzin, "They" -- you're
11 referring Fontainebleau Las Vegas?
12 A. Yes.
13 Q. "Only need $4 million from Lehman for
14 retail cost this month. Jim can put money down
15 from up top to solve the gap if when Lehman fails
16 to fund." Do you see that?
17 A. Yes, | do.
18 Q. Jimis Jim Freeman?
19 A. Yes.
20 Q. Mr. Freeman told you that he could put
21 the money down from up top in order to solve the
22 Lehman funding gap, if there was one?
23 MR. CANTOR: Objection.
24 A. |ldon't know what Jim told me in terms
25 of his ability to comply with the agreements at
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1 that point in time by putting the money from
2 Fontainebleau Resorts into Fontainebleau Las Vegas.
3 | believe the context of this e-mail is that
4 Fontainebleau Resorts had enough liquidity to
5 effect a temporary solution with the retail lending
6 group because they had enough money; they had more
7 than $4 million to find a way to work it out with
8 the retail lending group, if that was the scenario
9 that played out later in the month.
10 Q. What you're saying here is that
11 Fontainebleau Resorts has the ability. Whether it
12 has the legal right or not, you're not addressing
13 right here?
14 A. Right. | think | was speaking to they
15 have the liquidity.
16 Q. It's suggesting, certainly by your
17 e-mail, that you talked to Mr. Freeman on or before
18 September 19th about the possible scenario of
19 Fontainebleau Resorts paying from up top, in your
20 words, funding from Fontainebleau Resorts the
21 Lehman portion of the retail funding draw for
22 September?
23 MR. CANTOR: Obijection.
24 A. Yes. As one of the scenarios discussed
25 with the company, they indicated an ability that
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1 they had the liquidity to meet that funding gap in
2 terms of liquidity.
3 Q. Using it as book ends, | think you said
4 you didn't have any conversations with the company
5 on these kinds of issues before Lehman filed,
6 right?
7 A. Not that | recall.
8 Q. So, in the four or five-day period from
9 the filing, which you recall as being on the
10 weekend, and it may very well have been, to the
11 19th, how many conversations with Mr. Freeman did
12 you participate in?
13 A. ldon't recall the number of
14 conversations.
15 Q. More than one?
16 A. It was very likely more than one
17 conversation for that entire week, yes.
18 Q. More than ten?
19 MR. CANTOR: Objection.
20 A. ldon't know that it was more than ten.
21 I would probably say that it was less than ten, but
22 | don't know.
23 Q. Was it at least several? I'm just
24 trying to get a sense were you talking to him every
25 day, twice a day, once a week?
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1 MR. CANTOR: Object to the form. You
2 could answer.
3 A. My best guess is that there was a
4 conversation, one or two conversations a day or a
5 conversation every other day. It seems like there
6 were a few conversations during that week with the
7 company.
8 Q. What did you do to determine which of
9 the potential scenarios, in fact, played out at the
10 end of September?
11 MR. CANTOR: Objection. What did he do
12 when?
13 Q. Atany point in time, other than perhaps
14 in preparation of your deposition here today.
15 MR. CANTOR: Leave aside anything that
16 lawyers told you.
17 MR. DILLMAN: No, no.
18 Q. I'm asking you, what did you do, other
19 than in preparation for your deposition, whether it
20 was, | went to consult a lawyer or not? We may not
21 get into the content of that, but | want to know
22 what you did, if anything, to determine who and how
23 paid Lehman's share of the September retail
24 advance?
25 MR. CANTOR: Kirk, I'm not trying to be A
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1 difficult; I'm trying to understand the
2 question. Are you saying the September
3 advance has already been made. Now, what did
4 you do from that point forward to figure out
5 how the money came to get there?
6 Q. Atany point, starting in September 1st
7 of 2008 to the present, what did you do to
8 determine which of the potential scenarios Mr.
9 Freeman had outlined to you, in fact, occurred, or
10 perhaps some other scenario had occurred, at the
11 end of September with respect to Lehman's funding
12 of its portion of the retail facility advance?
13 MR. CANTOR: Object to the form. You
14 could answer.
15 A. Beyond written and verbal communication
16 with the company that they had fulfilled the
17 condition precedent to the disbursement agreement
18 that would require funding on behalf of the
19 disbursement agent on the advance request date, |
20 don't recall doing specific investigation as to the
21 sources of funds on Trimont's behalf as to how they
22 got the funds that they wired to BofA.
23 Q. Put aside investigation. Did you ask a
24 question?
25 A. | believe that after the funding date,
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1 as people continued to speculate despite the
2 company's representations that they had complied
3 with the disbursement agreement, there was
4 continuing speculation as to how they had complied.
5 I believe the questions were asked in a written
6 format to the company on behalf of the lending
7 group and BofA.
8 Q. One of those questions -- this was a
9 letter?
10 A. Yes.
11 Q. Written by?
12 A. | believe it was from Jeff Susman or the
13 agency group, the admin agent group that also sits
14 in Dallas with Jeff Susman.
15 Q. You don't recall the individual?
16 A. ldon'trecall his name.
17 Q. Wel'll get there. Was that person
18 involved in any of the discussions that you were
19 having in September around the issue of possible
20 scenarios?
21 A. If it came from the agency group, likely
22 not. That's a very -- they're not involved in
23 decision making beyond once boxes are checked they
24 do things.
25 Q. And the letter that you're referring to
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1 is a letter that went to the company?
2 A. Yes.
3 Q. Asking, among other things, who paid?
4 A. | believe that was one of the questions,
5 yes.
6 Q. Were you involved in the lead-up to that
7 letter being sent to the company?
8 MR. CANTOR: Object to the form.
9 A. | don't recall drafting that letter. |
10 recall being part of the internal bank discussions
11 around concerns as to how the funding took place on
12 the advance date.
13 Q. Who was expressing concerns about that
14 at BofA?
15 MR. CANTOR: Objection.
16 A. | think Jeff Susman was expressing
17 concern. | don't recall anyone else expressing
18 concemn.
19 Q. And you understood this through
20 conversations with Mr. Susman?
21 A. |believe so. That's my recollection.
22 Q. Who else was involved in these
23 discussions?
24 A. John Varnell was likely involved. David
25 Howard may have been involved in parts of them and
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1 external counsel.
2 Q. What external counsel?
3 A. Sheppard Mullin.
4 Q. Mr. Scott?
5 A. Yes.
6 Q. Did you share Mr. Susman's concern?
7 A. Yes. Itwas unclear to me how the
8 | retail lenders had effected that funding. So, if
9 the question is, did | know how they had achieved
10 their funding? Yes, | shared that question with
11 Mr. Susman.
12 Q. Your characterization of Mr. Susman's
13 interest was one of concern. My question is, did
14 you share that concern?
15 MR. CANTOR: Obiject to the form.
16 A. | shared that same uncertainty. If
17 uncertainty is the same as concern, yes.
18 Q. Alot of things in life I'm uncertain
19 about, but they don't concern me in the least. It
20 sounds like this was somethihg that concerned Mr.
21 Susman beyond certainty. Did he explain to you why
22 it concerned him?
23 A. Yes. |think his concern was if the
24 funds had not come directly from the retail
25 lenders, was the condition being satisfied by the
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1 company that they had represented to us had been
2 ~ satisfied.
3 Q. And, in fact, at some point, BofA
4 requested the borrower to re-affirm affirmations
5  that were made in the September advance request?
6 A. That sounds accurate, yes.
7 | Q. Was the purpose of that to flush out
8 this issue of who is paying?
9 A. | believe part of the purpose was to
10 quell concerns not only from BofA but other lenders
11 as to compliance with the condition precedent
12 regarding the retail funding, as well as other
13 concerns that | think lenders were raising with
14 respect to different conditions precedent
15 potentially being violated. So, I think it was a
16 blanket request of the company to reaffirm all the
17 reps and warranties that the disbursement agent
18 relied on when they made the funding available on
19 the advance request date.
20 Q. But the concern that was specitically --
21 you mentioned other conditions precedent that other
22 lenders pointed out. The condition precedent that
23 you were most concerned about was the condition
24 that might have been violated by paying them from
25 someone else out of the retail lender group?
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1 MR. CANTOR: Objection.
2 A. | believe that that was Jeff's primary
3 concern.
4 Q. And a concern that you shared?
5 MR. CANTOR: Objection.
6 A. Aconcern that | shared, yes.
7 Q. And that was 3.3.23 of the disbursement
8 agreement, correct?
9 A. | believe that's the condition, yes.
10 Q. Do you need to look at that to confirm
11 that? | suspect that you've looked at it recently.
12 A. Yes, that's it.
13 Q. Based on this concern, BofA sends to a
14 Fontainebleau entity -- and we'll getto itin a
15 minute. | don't want to misstate who it went to,
16 but | believe it was Fontainebleau Las Vegas - a
17 letter asking for certain information?
18 A. |believe so, yes.
19 Q. Was there a follow-up call to that
20 letter?
21 A. Afollow-up call to the company --
22 Q. Bad question. Did the company ever get
23 back in writing to respond to any of those
24 questions?
25 MR. CANTOR: Specifically to the letter,
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1 you mean?
2 MR. DILLMAN: Yes.
3 A. | believe they eventually did respond in
4 writing to that letter.
5 Q. To BofA?
6 A. To BofA on behalf of the lending
7 syndicate; | think BofA as admin agent.
8 Q. That was posted on Intralinks?
9 A. | believe so, yes.
10 Q. IntraLinks is a site that, depending on
11 whether you're public or private, you could access
12 it to get, among other things, important
13 communications?
14 A. Correct.
15 Q. The company didn't answer any of the
16 questions that BofA had asked in its letter, did
17 it?
18 MR. CANTOR: Objection.
19 A. Idon't know if the format of their
20 response followed each question with a specific
21 answer, but the response, from what | recall,
22 sought to address the questions that had been laid
23 out to the company.
24 Q. Do you know whether BofA's letter was
25 posted on Intralinks?
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1 A. Whether BofA's question letter was
2 posted on Intralinks?
3 Q. Yes.
4 A. ldo notknow. | don't believe it was.
5 Q. Why not?
6 A. Idon't know.
7 Q. Between the time that the company issued
8 its written response and it was posted on
9 IntraLinks and the time that BofA sent out the
10 questions to the company, were there any
11 communications, written or oral, between the
12 company and BofA regarding the issues that were
13 raced in BofA's letter?
14 A. | don't recall the specifics of any
15 communication, but | believe there was concern on
16 behalf of the company, at least orally, as to the
17 need to have a conference call with the lending
18 syndicate to let people just have an open forum in
19 terms of asking whatever questions they want of the
20 company, including answering whatever questions had
21 been in that BofA letter.
22 Q.' Was there a communication, oral or in
23 writing, between the company on the one hand and
24 BofA on the other, discussing the answers to the
25 various questions that were raised in BofA's
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1 letter?
2 A. Not that | recall.
3 Q. The letter solicited such a call, did it
4 not, from between BofA and the company?
5 A. In terms of directly asking inside the
6 letter we must have a phone call to discuss these
7 issues?
8 Q. Solicited. | don't know if "must" was a
9 word that was used. Something more like a pre-call
10 to discuss these issues -- something like that?
11 MR. CANTOR: Are you saying was that in
12 the letter? Objection.
13 Q. You recall that, right?
14 A. | don't recall what the letter requested
15 in terms of any pre-calls with BofA or mandating
16 that a call be had with the lending syndicate at
17 that point. | think these were -- from what |
18 recall, the questions were these are the questions
19 that we would like to have answered; "we" being
20 BofA and the lending syndicate.
21 Q. Regardless of what the letter did or
22 didn't say about a follow-up call, was there a
23 follow-up call between BofA and the company to
24 discuss the specific answers or information that
25 would answer the questions that were in the letter?
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1 A. 1 don't recall any organized phone calls
2 to go through that question list.
3 Q. How about an unorganized phone call?
4 A. [don't recall any conversations with
5 the company going through that question list.
6 Q. Do you recalil anyone, BofA or otherwise,
7 expressing dissatisfaction with the company's
8 response that was pl’aced on Intralinks?
9 MR. CANTOR: Object to the form.
10 A. | don'trecall dissatisfaction with the
11 company's response on Intralinks.
12 Q. One of the questions in that letter was
13 who paid the September draw request from Lehman,
14 right?
15 A. That sounds accurate, yes.
16 Q. Did the letter that the company provided
17 answer that question?
18 A. | believe the letter said that the
19 retail agent and the retail lenders funded their
20 share of the advance request on the advance.
21 Q. And that didn't exactly answer the
22 question, did it?
23 MR. CANTOR: Objection.
24 A. The company's representation was that
25 the retail agent and the retail lenders had funded
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1 the wire that came from Trimont in that letter.
2 Q. And that, as far as you were concerned,
3 was the end of the issue? There was no further
4 need to get any clarity on it?
5 A. From my perspective, yes.
6 | Q. Any effort to find out whether
7 Fontainebleau Resorts made the payment?
8 MR. CANTOR: Objection.
9 A. Not that | know of.
10 Q. Did you understand the representation in
11 the letter from the company that was placed on
12 intralinks was tantamount to a representation that
13 Fontainebleau had not made the payments on behalf
14 of Lehman?
15 MR. CANTOR: Objection.
16 A. Can you repeat that?
17 Q. Did you understand that the
18 representations by the company made in the letter
19 that was posted on Intralinks was tantamount to a
20 representation that FBR had not made payments in
21 Seétember on behalf of Lehman's portion of the
22 September advance?
23 A. |don't know what the company's
24 perspective was with respect to how they viewed
25 complying with that condition and how they moved
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1 funds through the retail lending group.
2 Q. So, with respect to the three scenarios
3 that you previously told us about, you didn't have
4 any clarity, as a result of the letter that the
5 company sent out, as to whether or not the company
6 had funded Lehman's portion, did you?
7 A. ldid not, no.
8 Q. Did you make any effort to get clarity
9 on that issue at any time after receiving the
10 letter?
11 A. Not that I recall.
12 Q. Did anybody at BofA, as far as you know,
13 make any subsequent efforts to try to get clarity
14 on that issue?
15 A. Asfaras | know and recall, | don't
16 know of anyone doing that.
17 Q. Did anyone pick up the phone, as far as
18 you know, call Mr. Freeman and say, Please tell us
19 whether or not Fontainebleau Resorts paid Lehman's
20 portion of the September draw?
21 A. | don't recall that specifically
22 happening.
23 Q. Do you recall anything around that issue
24 where BofA made some attempt to ask the specific
25 question to a specific individual with knowledge of
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1 FBR?
2 MR. CANTOR: Obijection.
3 A. | don't recall that specifically
4 happening.
5 MR. DILLMAN: | think we're running out
6 - of time, and it's about lunch; so why don't
7 we take a break?
8 VIDEOGRAPHER: This marks the end of
9 media number two of the deposition of Mr.
10 Bret Yunker. We're off the record at
11 approximately 11:56 a.m.
12 We're back on the record at
13 approximately 1 p.m., and this marks the
14 beginning of media number three of the
15 deposition of Mr. Bret Yunker. We're back on
16 the record.
17 Q. Good afternoon, Mr. Yunker. Prior to
18 the break, we were talking at some point about the
19 potential scenarios that BofA was discussing with
20 Fontainebleau Resorts, specifically with Mr.
21 Freeman, and you mentioned potential retail lenders
22 as being one of the solutions.
23 A. Yes.
24 Q. And as | recall, it was that perhaps one
25 or more of the existing retail lenders would step
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1 in to fund the Lehman shares; is that right?
2 A. | believe that was the idea in
3 September, yes.
4 Q. Didyou, as part‘of your investigation
5 into the potential scenarios that Mr. Freeman was
6 raising, review whether or not funding by potential
7 retail lenders on behalf of Lehman would create any
8 sort of issue with the condition precedent to
9 disbursement?
10 MR. CANTOR: Obiject to the form.
11 A. To my knowledge, | don't recall
12 specifically looking into that issue with the
13 internal group that was looking at the issue.
14 Q. You mentioned, and we talked previously,
15 about Condition 3.3.23. Let me direct your
16 attention in the disbursement agreement to Section
17 3.3.3: "No default or event of default solely
18 occurred and be continuing"?
19 A. Yes, | see that.
20 Q. | can work you through the definitions,
21 but I'll represent to you that when you work
22 through them, this would include the default retail
23 facility.
24 A. Okay.
25 Q. Lehman's failure to pay its portion of
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1 any advance as they came due, you understand would
2 be a default under that facility, do you not?
3 MR. CANTOR: Objection. Calls for a
4 legal conclusion. You can answer.
5 A. ldon'tunderstand that. In the context
6 of a default, | typically think of a default on the
7 borrower's side.
8 Q. You understand that the failure to pay
9 advances as they're due is defined as lender
10 default in the retail facility?
1 MR. CANTOR: Objection.
12 A. I don't understand the retail facility.
13 I haven't reviewed that document.
14 Q. Isitfair enough to say that in
15 connection with your analysis of the potential
16 funding scenarios that were provided to you by Mr.
17 Freeman, that you did not consider the issue of
18 whether or not the failure by Lehman to pay,
19 regardless of who else might have paid on its
20 behalf, was a default under the retail facility and
21 thus a failure of a condition precedent under the
22 disbursement agreement?
23 A. | don't recall exploring that issue and
24 reviewing the retail loan facility documents to see
25 if Lehman's failure to fund would be deemed a

Bank of America - Fontainebleau None Page 121



Case 1:09-md-02106-ASG Document 375-33 Entered on FLSD Docket 12/03/2013 Page 81 of

108
Yunker, Brett .3/1/2011 12:00:00 PM
1 borrower default under the retail lender agreement.
2 Q. If Lehman had, in fact, failed to pay,
3 and some other person, whether FBR or one of the
4 retail lenders, had stepped into their place, you
5 would certainly expect BofA to determine whether or
6 ~ not that would be a default under the retail
7 : facility, would you not?
8 | MR. CANTOR: Objection.
9 A. BofA wasn't the agent under the retail
10 facility, so | don't think BofA was in a position
11 to determine what a default was under the retail
12 loan facility.
13 Q. BofAwas a disbursement agent?
14 A. Right.
15 Q. Asa disbursement agent, they were in a
16 position to determine whether there was a default
17 under the retail facility based on facts that were
18 open to them, were they not? |
19 - MR. CANTOR: Objection.
20 A. Nottomy knowledge. Again, BofA wasn't
21 party to the retail loan facility. BofA was party
22 to the disbursement agreement, but BofA wasn't
23 party to the retail loan facility. | think the
24 borrower's compliance with the retail loan
25 facility, as disbursement agent BofA was depending
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upon the representations that the company was
making with respect to that facility.

Q. With respect to that BofA was depending,
this was BofA as disbursement agent?

A. Yes. -

Q. Did you have conversations with the
disbursement agent folké with respect to the time
périod of the Lehman bankruptcy? -

A. 1 dontbelieve | did.

Q. What do you base ydur statement on that
BofA would have done X, Y and Z with respect to the
disbursement facility?

MR. CANTOR: Objection.

A. BofA, acting as disbursemeht agent, the
purpose of the‘d‘isbursement agreement was to set up
a check list of itemns for the agent acting in that
capacity to go through on a monthly basisA to make
sure each condition had been satisfied to the
extent that it could be and they could determine
that it was, and if they were all satisfied they
would advance funds.

Q. So, do you know whether any efforts were
made at this time period, the September 2008 time
period, by the disbursement agent to determine |

whether or not funding by someone dther than Lehman
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1 to? |
2 A.- Not thét I recall, no.
3 Q. Nothing that they affirmed with respect
4 to the September advance in this e—rﬁail would
5 relate to any funding that occurred three days
6 later, would it?
7 MR. CANTOR: Obijection. Calis for legal
8 conclusion, calls for épeculation.
9 A.  Well, what is Section 11.2 of the
10 disbursement agreement say that they're repping to?
11 Q. Yougotitin ffont of you.
12 A. So, is the question, does this
13 representation, given the fact that the retail
14 advance had not been made, does this affirm that
15 the retail transaction advance had been made? No,
16 it's impossible if it was past the date.
17 Q. Exactly. Orif the condition precedent
18 that might implicate that advance were met. None
19 of that could be affirmed if, in fact, my
20 representation to you is correct, which is that
21 this was three days before the advance.
22 A. Taking that as fact, yes.
23 Q. Are you aware of any other efforts by
24 BofA to have the company affirm anything with
25 respect to the September advance from the retail
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1 facility? '
2 A | believe; and | don't know the order,
3 but the same Friday there was a phone call with the
4 company where they were asked to make either the
5 same representations or speak to the ability to
6 make the advance -- to fulfill the advance request
7 completely.
8 Q. And this is the same Friday, being
9 Friday, the 26th?
10 | A. Yes. | believe that's the caée. |
11 believe there was a phone call from the company
12 that day.
13 Q. Bywhom?
14 A. By Bank of America team members, |
15 believe it was Jeff Susman. It could have been
16 member from his teah on the phone call. | don't
17 know if David Howard was on the phone. | don't
18 know if | was on the phone. | believe | was copied
19 onthe éall-in. So, | may have been on the phone
20 call, but | don't recall being on it.
21 Q. And during that call, you understood
22 from your conversations with the people at BofA,
23 including Mr. Sussman, that the purpose was to get
24 further assurances from Mr. Freeman that the
25 representations in the September édvance request
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1 were still correct and accurate?
2 A. That's correct.
3 Q. Was there any discussion of BofA leading
4 up to that call that you were involved in to the
5 effect that one of the things that we want to get
6 some insight in is who is paying Lehman's share?
7 A. | believe that continued to be a
8 question, as it had been laid out by the company
9 that that was a possible scenario; so, it was
10 likely a question that people were asking at BofA.
11 Q. Was it a question that, based on your
12 conversations at BofA leading up to that call, you
13 understood would be one of the topics raised?
14 A. | believe that's logical to conclude
15 that that would have been a question that BofA
16 would like some clarity around as part of this
17 advance request.
18 Q. And indeed, BofA made that request in
19 the letter that | earlier asked you about, correct?
20 A. Yes.
21 (Whereupon, Exhibit 76 was marked for
22 identification.)
23 Q. Letme putin front of you Exhibit 76,
24 which | believe to be the letter that we previously
25 discussed. Mr. Yunker, Exhibit 76 is, in fact, a
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1 letter that you previously testified about, is it
2 not?
3 A. |believe so, yes.
4 Q. One of the questions that is posed at
5 the bottom of page 1 is, ".2, Did Lehman fund its
6 portion of the requested at $3,789,276 of shared
7 costs funded last Friday (9/26/08), or was this
8 made up from other sources?" Then it goes on, "If
9 Lehman did not fund its portion, what were the
10 other sources?" Do you see that?
11 A. Yes, | do.
12 Q. The letter up above talks about
13 arranging a call with you, meaning Mr. Freeman, "to
14 discuss questions we have received from syndicate
15 members." Does looking at this letter help you
16 recall whether such a call actually ever took
17 place?
18 | A. I don't have specific recollection of
19 that organized call with Jim to go through these
20 questions.
21 (Whereupon, Exhibit 77 was marked for
22 identification.)
23 Q. Exhibit 77 is the company's response
24 that was posted to Intralinks that you previously
25 testified about; is that right?
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1 A. That's correct.
2 Q. Looking at this letter, does it help you
3 recall any conversations with Mr. Freeman or anyone
4 else at Fontainebleau on the topic of who paid
5 Lehman's share of the September draw?
6 A. It doesn't allow me to recall any
7 speciﬁc conversations that happened around this
8 time with respect to who had funded Lehman's share.
9 Q. You previously testified that the letter
10 Mr. Freeman provided in response to what we've now
11 marked as Exhibit 76, stated that the retail agent
12 and the retail lenders paid the September draw
13 request on the retail facility. Do you recall
14 testifying to that?
15 MR. CANTOR: Obijection.
16 A. I'm sorry, one more time. We go back to
17 76 in terms of what questions were asked here?
18 Q. Letme askitin a little different and
19 an easier way. With respect to number 2 in Exhibit
20 76, how was that answered in Exhibit 77?7
21 A. That question does not appear to be
22 specifically addressed in this letter to the maker.
23 Q. This is the only response that you
24 received from the company with respect to the
25 qguestions that are asked in Exhibit 76; isn't that
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1 right?
2 A. Yes, the only response, to my knowledge.
3 Q. And the only response with respect to
4 the item number 2 question?
5 A. Yes.
6 Q. Who paid for Lehman?
7 A. To my knowledge, yes.
8 Q. And, again, with reference to Exhibits
9 76 and 77, did you or anyone else at BofA, to the
10 best of your knowledge, make any effort whatsoever
i to track down the answer to the question that Mr.
12 Naval posed on September 30, 2008, specifically,
13 who paid Lehman share?
14 A. | don't recall any specific follow-up.
15 Q. You understood that there were people
16 who believed it was Fontainebleau who paid Lehman's
17 share.
18 A. 1 understood that there was uncertainty,
19 and that's why we were asking the question as to
20 who had provided those funds.
21 Q. More than uncertainty, you understood
22 that there were people who were stating that it was
23 the Fontainebleau equity sponsors who had made the
24 payment on behalf of Lehman for the September
25 retail advance?
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1 A. Atwhat point did | understand that?
2 Q. This very pointin time: September,
3 October.
4 A. |don't recall on September 30th, if
5 people had asserted that Fontainebleau had funded
6 those payments. | recall that at some point there
7 were independent observers that were making
8 statements believing that they had information that
9 Fontainebleau had made those payments. | don't
10 recall the exact time period of those assertions.
11 Q. Let me put one such assertion dated
12 October 1st, the next day.
13 (Whereupon, Exhibit 78 was marked for
14 identification.)
15 Q. Exhibit 78 is an e-mail from Mr. Rourke
16 to Mr. Dorenbaum. It means all Highland people,
17 dated October 10th.
18 A. Did you just say October 1st?
19 Q. I misspoke.
20 In BofA's production, you're listed as
21 the custodian of this document. | don't see your
22 name anywhere on it. I'm just wondering if you
23 know or recall how you got it?
24 A. ldon't recall how I got it.
25 Q. Do you recall getting it?
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1 A. |do recall getting it, yes.
2 Q. Do you recall understanding that Merrill
3 Lynch analysts was telling people that the
4 Fontainebleau equity sponsors had funded the amount
5 required from Lehman under the retail credit
6 facility due this month, $4 million? That's
7 specifically answering number 5 in the e-mail.
8 A. I'm sorry, what was the question?
9 Q. You understood in October 10, 2008, that
10 Merrill Lynch analysts were stating that
11 Fontainebleau equity sponsors had funded the amount
12 required from Lehman under the retail credit
13 facility due in September?
14 - A. Yes. | understood that the Merrill
15 Lynch research analyst stated that.
16 Q. Do you know Mr. Maxwell?
17 A. ldon'.
18 Q. Is Mr. Maxwell still with your company
19 now?
20 A. Heisnot.
21 Q. This was one of the sources of
22 information that suggested that maybe Fontainebleau
23 equity had paid for the Lehman advance.
24 A. This is a source, yes. | don't know if
25 there were multiple sources.
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1 Q. Were there other sources?
2 A. Not to my knowledge.
3 Q. What did you do, if anything, to follow
4 up on this information, other than as you
5 previously testified?
6 A. 1 don't believe | did anything specific.
7 Q. Did you task anybody to track it down?
8 A. No, not that | recall.
9 Q. Mr. Naval had sent out a letter and
10 received a response from the company?
1 A. Yes.
12 Q. Other than that, anything that BofA did
13 or attempted to do to determine whether or not
14 statements such as this by Mr. Maxwell were true or
15 not?
16 A. Not that! recall.
17 Q. Any effort to have the company affirm,
18 as we previously saw was done on September 26th,
19 that the proceeds used to pay the Lehman facility,
20 the Lehman portion of the retail facility, in
21 September came from Lehman and not from
22 Fontainebleau?
23 A. Not that | recall.
24 (Whereupon, Exhibit 79 was marked for
25 identification.)
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1 Q. | meant to ask you earlier. This e-mail
2 at the top of the page dated September 1, 2008,
3 from yourself to Mr. Varnell and Mr. Bender, is a
4 series of e-mails, many of which are redacted, that
5 began from a source that we previously looked at,
6 which is the discussion between Mr. Dorenbaum and
7 the Sheppard Mullin counsel regarding whether or
8 not Lehman's bankruptcy was a material adverse
9 event, and those two e-mails are on pages 84 and 85
10 of this exhibit?
11 A. Yes.
12 Q. The part about this that expands a
13 little bit from the one we previously looked at is
14 your concise statement in your e-mail at the top
15 that, "This is BS."™ What was BS?
16 MR. CANTOR: Objection. To the extent
17 what you were commenting on there was the
18 previous e-mail from Mr. Scott and advice
19 that Mr. Scott was giving you, | would direct
20 the witness not to answer. If that refers to
21 something other than what Mr. Scott was
22 telling you in the previous e-mail, you can
23 answer.
24 A. ldon't know what he was telling us, so
25 | can't respond.
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1 Q. Do you remember having a different view,
2 a strong different view, on issues relating to
3 material adverse event than others on the BofA team
4 who were discussing this issue in the September
5 time frame?
6 MR. CANTOR: You can answer that
7 question by excluding different views that
8 counsel, either inside or outside, had. If
9 you had different views from other bankers,
10 you can answer that question.
11 A. Specifically with reference to the MAE,
12 | don't recall having a lot of discussion around
13 that specific issue, although | very well may have
14 had a different view than the bankers at BofA as to
15 if that condition had been tripped.
16 Q. Whatis your view and what was their
17 view?
18 A. ldon'trecall if they had a view. I'm
19 just perspectively saying that | could have had a
20 different view than they did.
21 Q. Sitting here today, do you recall a
22 difference of opinion on the material adverse event
23 issue?
24 MR. CANTOR: Objection. Asked and
25 answered.
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1 A. ldon't recall having a lot of
2 discussion around the MAE issue in particular.
3 Q. Was there any significant disagreement
4 at BofA with respect to any of the issues
5 surrounding the various possible scenarios that
6 were outlined by Mr. Freeman?
7 MR. CANTOR: Again, limiting to the
8 bankers.
9 A. Within the bankers' discussions of the
10 different conditions precedent, there were likely
11 different views as to the company's compliance with
12 those conditions.
13 Q. And sitting here today, do you have any
14 recollection of who held what views?
15 A. | don't recall specifically.
16 Q. As you said, that it was possible that
17 you had different views from the other bankers on
18 the MAE, it's possible that there may have been
19 different views on the potential scenarios?
20 A. True. There were a number of issues
21 that we were working through, so it's very feasible
22 that people had different views of those different
23 issues.
24 Q. None that you can recall sitting here?
25 A. None specifically.
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1 (Whereupon, Exhibit 80 was marked for
2 identification.)
3 Q. Exhibit 80 is an e-mail, at least the
4 first in the chain, from Mr. Scott to, among
5 others, yourself. He is passing on or forwarding
6 an e-mail from Andrei Dorenbaum of Highland, and
7 that e-mail begins on the second page of this
8 exhibit. | want to direct your attention there,
9 and when you're ready let me know.
10 A. One second, I'm just reading.
11 Q. Did you discuss any of the questions or
12 the points listed in Mr. Dorenbaum's e-mail -- and
13 there are five of them -- among your banking group
14 that was looking into this issue in the September,
15 October time period?
16 MR. CANTOR: After receiving the e-mail?
17 MR. DILLMAN: Yes.
18 A. After receiving this e-mail, | don't
19 recall any specific conversations, but we very well
20 may have discussed this e-mail at some point.
21 Q. Did you discuss within your group how to
22 respond to Mr. Dorenbaum's questions or points?
23 A.  We may have discussed that; | don't
24 specifically recall.
25 Q. Do you recall having discussed sharing
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1 with Mr. Dorenbaum your views with respect to
2 various conditions precedent issues, specifically
3 3.3.23?
4 A. | don't recall specifically discussing
5 that.
6 Q. Any reason why you would not discuss
7 that with Mr. Dorenbaum that you can think of?
8 MR. CANTOR: Objection.
9 A. Not that | can think of sitting here
10 today.
11 Q. Is that the kind of information that you
12 would expect, the kind of views you would expect to
13 be shared with other members of the lending group?
14 MR. CANTOR: Objection.
15 A. Could you repeat that question?
16 Q. Would you expect to share your views on
17 conditions precedent, including 3.3.23, with other
18 members of the lending group if they inquired?
19 MR. CANTOR: Objection.
20 A. My personal views or BofA's views?
21 Q. Let's start with your personal views.
22 A. | don't think | was under any obligation
23 to share my personal views of these conditions with
24 individual lenders in the banking syndicate.
25 Q. What about BofA's views?
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1 come it is that you didn't do anything to track
2 this down further?
3 MR. CANTOR: Objection.
4 A. Ithink we're mixing issues here a
5 little bit. Could you repeat the question?
6 Q. [I'll just withdraw the question.
7 Who was responsible for setting up
8 lender calls with the borrower if lenders desired
9 to have a call?
10 A. Typically, that would be the
11 Syndications Group would initiate that discussion,
12 and the admin agent -- there is an agency person
13 that actually posts the request through IntraLinks.
14 Q. It would come within BofA?
15 A. Yes.
16 Q. Come within the administrative agent?
17 A. The administrative agent would call in
18 that information to IntraLinks.
19 Q. Who would be the person responsible for
20 fielding requests from lenders and setting up calls
21 with the borrower?
22 A. That's typically the Syndications Group
23 in Charlotte, who has direct dialogue with most of
24 the other banks, although sometimes they call
25 directly to the credit officers in Dallas to ask
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1 questions. So, it could be either Dallas or
2 Charlotte answering questions from other lenders.
3 Q. And in Charlotte, we're talking about
4 Mr. Howard and the Syndications Group?
5 A. That's correct.
6 Q. Who else worked on the Fontainebleau Las
7 Vegas project in the Syndications Group that you're
8 aware of?
9 A. |believe there were some sales folks
10 involved in originally selling the loan. | don't
11 recall their names. Al Bacchi is one of the sales
12 guys, | think.
13 Q. B-A-C-C-H-I?
14 A. Yes. Joe Simon potentially; Robin Roof.
15 So, those were the names that were part of the
16 sales syndicate function in Charlotte.
17 Q. Those were the people that were in the
18 Syndications Group that was, at least, structurally
19 set up to interface with the other syndicate
20 members on the resort loan?
21 A. That's correct.
22 Q. Occasionally, the Dallas group headed by
23 Mr. Susman would become involved in those
24 conversations; is that right?
25 A. That's right, yes.
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1 Q. Occasionally would you?
2 A. Idon't recall being on calls with
3 investors or lenders directly.
4 (Whereupon, Exhibit 81 was marked for
5 identification.)
6 Q. Exhibit 81, which I've placed in front
7 of you, is an e-mail from Kevin Rourke to David
8 Howard, and it refers at the end of the top e-mail
9 is dated October 6, 2008. It asks, "Please advise
10 when a lender call will be held." You understood
11 that Highland and other lenders were asking to get
12 a lender call with the borrower.
13 A. Yes.
14 Q. That was referred to, in fact, in the
15 letter from Mr. Naval that we previously looked at.
16 A. Yes.
17 Q. Did a lender call ever occur around the
18 issues of, we'll call it, the Lehman issues in the
19 September, October time frame?
20 A. |don'tbelieve so.
21 Q. Why not?
22 A. | believe the company didn't want to
23 have a call, an open-ended call, with the lenders.
24 Q. Aborrower, under circumstances like
25 this, wouldn't you expect that they'd want to clear
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1 the air with their lenders to make them feel like
2 things were okay?
3 A. Potentially, yes.
4 Q. Did you have any understanding why the
5 company, is it fair to say, refused to have a call
6 with its lenders?
7 A. 1 don't know the specific reasons why
8 they didn't want to have a phone call.
9 Q. Is it fair to say that they refused to
10 have a phone call?
11 MR. CANTOR: Objection.
12 A. Anphone call did not take place, so it's
13 fair to say that they did not want to have a phone
14 call.
15 Q. And BofA, as the syndicate leader,
16 certainly desired on behalf of the syndicate
17 members to have that call, having been requested by
18 a number of banks, didn't it?
19 A. Yes. | believe the people in Charlotte
20 that were getting phone calls from Highland and
21 potentially others thought that it would be easier
22 to just have one phone call.
23 Q. And a phone call from the borrower, as
24 opposed to BofA, who is not the borrower?
25 A. That's correct.
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1 Q. You would expect that they would have
2 pushed on the company to get this call in process?
3 MR. CANTOR: Objection.
4 A. It would make sense to request the
5 company have a phone call if we were getting phone
6 calls from lenders.
7 Q. Anydiscussions that you were part of
8 questioning why the company wasn't stepping up and
9 agreeing to a lender call?
10 A. 1 don't recall anything specifically as
11 to why the company wasn't having a phone call.
12 Q. Isn't that a little bit of an issue of
13 concern if the company is refusing to talk to its
14 lenders?
15 MR. CANTOR: Objection.
16 Q. Raise some red flags?
17 A. ltcan be a concern.
18 Q. Particularly under these circumstances,
19 where you've got one of the major lenders to the
20 retail facility having filed for bankruptcy.
21 You've got issues surrounding who made their
22 payments. You've got representations and
23 affirmations by the company that appear to be
24 contrary to the information that others are
25 providing to you. With all of those circumstances,
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1 was the company's refusal to have a lender call a
2 red flag?
3 MR. CANTOR: Objection.
4 Q. A cause of concern?
5 A. | believe to some at BofA it was a cause
6 of concern.
7 Q. Wasitto you?
8 A. Itwasn't to me personally, | don't
9 believe.
10 Q. Idon't mean personally as in your
11 personal life. Who was it a concern to, that
12 you're aware of?
13 A. | believe it was a concemn to Jeff
14 Susman and David Howard.
15 Q. And did you have conversations with them
16 around this issue?
17 » A. |don'trecall
18 Q. How did you come to believe that it was
19 | of concern to Mr. Susman and Mr. Howard?
20 A. That's the best of my recollection. |
21 don't recall anything specific.
22 Q. Based upon conversations that you had,
23 you got the sense that they were concerned about
24 the company's failure or refusal to hold a lender
25 call?

Bank of America - Fontainebleau None Page 170



Case 1:09-md-02106-ASG Document 375-33 Entered on FLSD Docket 12/03/2013 Page 103

of 108
Yunker, Brett 3/1/2011 12:00:00 PM
1 MR. CANTOR: Objection.
2 A. |believe so, yes, that's what | recall.
3 VIDEOGRAPHER: This marks the end of
4 media number 3 of the deposition of Mr. Bret
5 Yunker. We're off the record at
6 approximately 2:16 p.m.
7 We're back on the record at
8 approximately 2:27 p.m. And this marks the
9 beginning of media number 4 of the deposition
10 of Mr. Bret Yunker.
11 Q. Mr. Yunker, I'm placing in front of what
12 has previously been marked as Exhibit 18. It's a
13 meeting agenda titled "Draft" of a meeting in Las
14 Vegas on October 23, 2008. |t lists as one of the
15 participants yourself. Do you see that?
16 A. Yes, | do.
17 Q. Did you attend this meeting?
18 A. Yes,|did.
19 Q. Do you recall it?
20 A. Yes, | do.
21 Q. What was the purpose of this meeting?
22 A. The purpose of this meeting, as |
23 understood it, was to update the retail lending
24 group on the status of the project, and then walk
25 through the status of their loan at the time, do a

Bank of America - Fontainebleau None Page 171



Case 1:09-md-02106-ASG Document 375-33 Entered on FLSD Docket 12/03/2013 Page 104

of 108
Yunker, Brett 3/1/2011 12:00:00 PM

1 tour of the sales center that was across the street
2 and then there is a tour of the site, which | don't
3 believe | attended.
4 Q. When you say "update them," who is the
5 them?
6 A. The company was updating the retail
7 lending syndicate.
8 Q. And BofA was there because?
9 A. The company requested us to be there.
10 Q. Did you or anyone else of BofA make any
11 sort of presentation?
12 A. Notthat | recall.
13 Q. Did, in fact. Mr. Howard and Mr.
14 Vamell attend with you?
15 A. [think Mr. Varnell. | don't recall
16 David being there, but he may have. [ think it was
17 just John there.
18 Q. Prior to September 1, 2008, you would
19 not have found yourself with these guys at
20 meetings; is that fair to say?
21 MR. CANTOR: Objection.
22 Q. Post closing, pre September 1, 20087
23 A. ldon't think there would have been a
24 purpose for such a meeting, thus | couldn't find
25 myself in a meeting for which there was no purpose.
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1 Q. As you described it, to purpose was to
2 let the retail lenders know what was going on’ with
3 the resort?
4 A. First was, to let them know what was
5 going on with the project in terms of construction,
6 general updates, leasing out the retail, etc., etc.
7 Q. And those were the sort of topics you
8 would discuss throughout the project?
9 A. Presumably, yes. Those were discussed
10 throughout the project, and any retail lender could
11 call the company and get an update at any time.
12 Q. And you haven't been involved in those
13 conversations prior to October 237
14 MR. CANTOR: Objection.
15 A. No, not with the retail lenders, no.
16 Q. You said that was part of what was
17 discussed, which was to give the retail lenders an
18 update on the project?
19 A. Yes, that's right.
20 Q. Whatelse?
21 A. They also discussed the status of their
22 loan.
23 Q. So, they provided an update?
24 A. | believe the company provided an
25 update, and then some of the retail lenders
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1 discussed their perspectives on the status of that
2 loan. |
3 Q. In preparing for your deposition here
4 today, did you review any materials which refreshed
5 your recollection on the discussions during this
6 October 23, 2008 meeting?
7 A. 1 did not review any materials specific
8 to that meeting, other than there was one memo, |
9 think, from one of the retail banks.
10 Q. From Sumitomo?
11 A. ldon'trecallif it was that bank.
12 Q. Did that help to refresh your
13 recollection as to what occurred at the meeting?
14 A.  Not much, it wasn't terribly detailed,
15 from what | recall seeing.
16 Q. Exhibit 19, which was previously marked,
17 is that the document that you're referring to?
18 MR. CANTOR: For what it's worth, you
19 said Sumitomo.
20 MR. DILLMAN: | did indeed. It was
21 National C. Thank you.
22 A. Thisis a Nat City memo. Yes, | believe
23 this is the memo | saw.
24 Q. Specifically Bates stamp ending 71, the
25 bullet beginning October 23, 2008, is the portion
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1 you reviewed, right?
2 A. | believe so, yes.
3 Q. Anything stated in that that does not
4 comport with your recollection of what was said at
5 the meeting?
6 MR. CANTOR: Objection. Assuming he has
7 one.
8 A. 1believe it's generally consistent with
9 what | recall from that meeting.
10 Q. You recall that there was not sufficient
11 interest by the retail lenders, other than Lehman,
12 to cover the full amount of the Lehman obligations?
13 A. Those were statements made by the other
14 banks in that meeting. | don't know how much of
15 that was posturing within the meeting within a bank
16 group as to who was going to do what, but | believe
17 those statements were made in that context at that
18 meeting.
19 Q. You didn't have a reason to doubt their
20 correctness, did you?
21 MR. CANTOR: Objection. He just gave
22 you a reason.
23 A. No. | had a very good reason to doubt
24 it. Because banks within a bank syndicate may do
25 something -- depending on the size of their
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1 commitment within that facility, they may be
2 posturing in a meeting like that, and they may
3 ultimately do something else.
4 Q. Anything could happen.
5 A. So, that was the reason | doubted what
6 they were saying as to if they would step up to the
7 full amount of Lehman.
8 Q. You doubted, or you didn't necessarily
9 take them at their word?
10 A. | didn't necessarily take them at their
11 word, which is a form of doubt to me.
12 Q. Did you believe, leaving that meeting,
13 that the retail lenders, other than Lehman, would
14 ultimately step up and pay all of Lehman's
15 commitment on the retail facility?
16 A. Ildon't recall what | believed coming
17 out of that meeting.
18 Q. You did hear the retail lenders asking
19 Fontainebleau as to whether or not Fontainebleau
20 would be prepared to put in additional equity, did
21 you not?
22 A. | don't recall that specific discussion.
23 Q. Were there discussions about
24 Fontainebleau taking over the commitment on the
25 retail facility?
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