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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
Miami Division
CASE NO.: 09-2106-M D-GOLD/GOODMAN

IN RE:

FONTAINEBLEAU LASVEGAS
CONTRACT LITIGATION

MDL NO. 2106

This document relates to all actions.
/

NOTICE OF FILING ON THE PUBLIC RECORD
NON-DEPOSITION EXHIBITSPREVIOUSLY FILED
UNDER SEAL RELATED TO SUMMARY JUDGMENT DOCUMENTS

Defendant Bank of America N.A. (“BANA”) hereby gisenotice that it is filing on the
public record certain documents, previously filedier seal related to BANA’s Motion for
Summary Judgment and Plaintiffs’ Motion for ParB8almmary Judgment in the above-titled

case.

On October 4, 2013, this Court issued an Order Wandate [D.E. #368] requiring the
parties to specify, by district court docket emigymber, which documents previously filed under
seal could be unsealédHowever, because the parties could not view ¢lades entries on the
electronic CM/ECF docket in this case—and therefooeild not determine which district court
docket entry numbers corresponded to each seatedrémt—the Court later issued a Sua

Sponte Order Regarding Mandate and Documents Bitelér Seal [D.E. #370] requiring the

! The parties previously filed with the Eleventh Qita letter dated December 14, 2012,
identifying documents and testimony that shouldaiensealed. Since that time, the parties have
determined that certain evidence included on ikho longer needs to remain sealed and, upon
further review of the record, the parties have tdied other evidence that should remain sealed
which was inadvertently omitted from the letter.
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parties to make a recommendation by November 13 2&jarding how they proposed to comply

with this Court’s October 4, 2013 Order Upon Madat

On November 1, 2013, the parties filed a Joint ¢¢oRegarding Proposal for Partially
Unsealing Summary Judgment Filings [D.E. #373]e Phrties proposed submitting to the
Court redacted copies of all memoranda of law aatksents of material facts, in addition to
one copy of each exhibit and a single compilatibeach witness’s deposition transcript
excerpts cited in all memoranda of law. On Novenih€013, this Court entered an Order
Approving Joint Proposal [D.E. #374], approving feties’ joint proposal and ordering the
parties to file via CM/ECF redacted copies of thenmary judgment memoranda of law,

statements of facts, and exhibits, on or beforecbder 6, 2013.

BANA previously filed under seal the non-deposit@ethibits listed below on August 5,
2011, September 9, 2011, and September 27, 2@1donhpliance with this Court’s Order
Approving Joint Proposal, BANA now files the follavg non-deposition exhibits on the public

record?

NON-DEPOSITION EXHIBITSCITED BY BANK OF AMERICA, N.A.

No. Exhibit BATES or Docket Nos. Filing Status
Non-Deposition Exhibitsto Cantor Declaration
1 Cantor Decl. Ex. 24 No Bates Number Publiclydi(attached)
2 Cantor Decl. Ex. 25 Second Amended Publicly filed (attached)

Complaint for Breach of
Contract, Breach of the
Implied Covenant of Good
Faith and Fair Dealing, and
Declaratory Relief, Case
1:09-md-02106-ASG Doc.

2 Additional documents previously filed under seddted to BANA’'s Motion for Summary
Judgment and Plaintiffs’ Motion for Partial Summadndgment, including the Cantor
Declarations, deposition exhibits, memoranda of lawd statements of facts, will be filed under
separate cover.
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NON-DEPOSITION EXHIBITSCITED BY BANK OF AMERICA, N.A.

No. Exhibit BATES or Docket Nos. Filing Status
15
3 Cantor Decl. Ex. 26 Amended MDL Order Publicly filed (attached)

Number Eighteen;
Granting in Part and
Denying in Part Motions to
Dismiss [DE 35]; [DE 36];
Requiring Answer to
Complaints; Vacating Finall
Judgment, Case 1:09-md-
02106-ASG Doc. 80

4 Cantor Decl. Ex. 27 ComplairBrigade Publicly filed (attached)
Leveraged Capital
Structures Fund, Ltd., et al
v. Fontainebleau Resorts,
LLC, et al, No. A-11-

637835-B
5 Cantor Decl. Ex. 29 Avenue Term Lender Publicly filed with
Plaintiffs” Amended redactions (attached)

Responses to Second Set|of
Interrogatories from
Defendant Bank of
America, N.A.

6 Cantor Decl. Ex. 30 MON 000044-45 Filed undel sea
7 Cantor Decl. Ex. 31 VEN 000803-06 Filed undel sea
8 Cantor Decl. Ex. 32 SPT 000179-81 Filed under sea
9 Cantor Decl. Ex. 33 BGD 004016-18 Filed undet sea
10 Cantor Decl. Ex. 88 Order Dismissing Parties Publicly filed (attached)
Without Prejudice Pursuant
to Notice of Voluntary
Dismissal [DE 65];
Directing Clerk to Take
Action, Case 1:09-md-
02106-ASG Doc. 68
11 Cantor Decl. Ex. 89 No Bates Number Publiclgdilattached)
12 Cantor Decl. Ex. 90 Answer of Defendant BanRublicly filed (attached)
of America, N.A., Case
1:09-md-02106-ASG Doc.
88
Non-Deposition Exhibitsto Cantor Opposition Declaration
13 Cantor Opp. Decl. Ex. 28 No Bates Number \ Pupfidd (attached)
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NON-DEPOSITION EXHIBITSCITED BY BANK OF AMERICA, N.A.
No. Exhibit BATES or Docket Nos. Filing Status

14 Cantor Opp. Decl. Ex. 29 Second Amended Publicly filed (attached)
Complaint for Breach of
Contract, Breach of the
Implied Covenant of Good
Faith and Fair Dealing, and
Declaratory Relief, Case
1:09-md-02106-ASG Doc.
15

15 Cantor Opp. Decl. Ex. 30 Answer of DefendantiBarPublicly filed (attached)
of America, N.A., Case
1:09-md-02106-ASG Doc.

88

16 Cantor Opp. Decl. Ex. 31 Expert Report of Saul | Publicly filed with
Solomon redactions (attached)

17 Cantor Opp. Decl. Ex. 32 VEN 000803-06 Filedemseal

18 Cantor Opp. Decl. Ex. 33 SPT 000179-81 Fileceuseal

19 Cantor Opp. Decl. Ex. 34 BGD 004016-18 Filedarrskal

20 Cantor Opp. Decl. Ex. 100 BGD 000845-49 Publitgd (attached)

21 Cantor Opp. Decl. Ex. 101y ComplaiBtjgade Publicly filed (attached)
Leveraged Capital

Structures Fund, Ltd., et al
v. Fontainebleau Resorts,
LLC, et al, No. A-11-

637835-B
Non-Deposition Exhibitsto Cantor Reply Declaration
22 Cantor Reply Decl. Ex. 25| BGD 000845-49 Publfdgd (attached)

Date: Miami, Florida
December 4, 2013
By: /s/ Jamie Zysk Isa
Jamie Zysk Isani

Jamie Zysk Isani (Florida Bar No. 728861)
HUNTON & WILLIAMS LLP

1111 Brickell Avenue, Suite 2500

Miami, Florida 33131

Telephone: (305) 810-2500

Facsimile: (305) 810-2460

E-mail: jisani@hunton.com

-and-
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Bradley J. Butwinpro hac vice)
Jonathan Rosenberpr hac vice)
Daniel L. Cantor gro hac vice)
William J. Sushongro hac vice)
O'MELVENY & MYERS LLP
7 Times Square
New York, New York 10036
Telephone: (212) 326-2000
Facsimile: (212) 326-2061
E-mail: bbutwin@omm.com
jrosenberg@omm.com
dcantor@omm.com
wsushon@omm.com

Attorneys for Defendant Bank of America, N.A.

CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy ef tbregoing was served by transmission
of Notice of Electronic Filing generated by CM/EGR December 4, 2013 on all counsel or

parties of record on the Service List below:

J. Michael Hennigan, Es

Kirk Dillman, Esq.

Robert Mockler, Esq.

MCKOOL SMITH, P.C.

865 South Figueroa Street, Suite 2900
Los Angeles, California 90017
Telephone: (213) 694-1200

Facsimile: (213) 694-1234

E-mail:
hennigan@mckoolsmithhennigan.com
kdillman@mckoolsmithhennigan.com
rmockler@mckoolsmithhennigan.c

David A. Rothstein, Es
Lorenz Michel Pruss, Esq.
DIMOND KAPLAN & ROTHSTEIN, P.A.
2665 South Bayshore Drive
Penthouse 2-B

Miami, Florida 33133
Telephone: (305) 600-1393
Facsimile: (305) 374-1961
E-mail:
drothstein@dkrpa.com
Ipruss@dkrpa.com

Attorneys for Plaintiffs Avenue CLO Fund, Ltd. et al.

By: _ /s/ Jamie Zysk Isani

Jamie Zysk Isani, Esq.
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3loomberg

Highland Shuts Funds Amid Unprecedented'
Disruption (Update3) |

By Pietre Paulden - Oct 16, 2008

Oct. 16 (Bloomberg) -- Highland Capital Management LP will close its ﬂagship Highland Crusad_ér
Fund and another hedge fund after losses on high-yield, high-risk loans and other types of debt,

according to a person with knowledge of the decision.

Highland, whose total assets under management has shrunk to about $35 billion from $40 billion
.in March, will wind down the Crusader fund and the Highland Credit Strategies Fund over the next
three years, said the person, who declined to be named because the decision isn't public. The hedge

funds had combined assets of more than $1.5 billion.

The Highland Credit Strategies fund suffered from * “unprecedented market volatility and
disruption,” according to a letter to investors that was obtained by Bloomberg News. Barclays
Capital Inc. seized $642 million of leveraged loans from Highland yesterday and is offering the -
debt for sale in an auction today, éccording to a person with knowledge of the situation. |

Highland, founded by James Doridero and Mark Okada in Dallas in- 1993, follows firms including

Sailfish Capital Partners LLC and Peloton Partners LLP in closing funds after the seizure in
financial markets choked off credit and sent asset values plummeting. The average price of actively
traded high-yield, or leveraged, loans has dropped to 71.2 cents on the d_ollar from 100 cents in
June last year, according to Standard & Poor's. .

CLOs

Highland, the world's largest non-bank buyer of 1everaged loaﬁs last year, also mahages
collateralized loan obligations and in March raised $1 billion to buy distressed loans. CLOs are
created by Bundling together loans and repackaging them into new securities. Leveraged loans are
rated below Baa3 by Moody's Investors Sefvice and BBB- by S&P and are used to fund private—

equity acquisitions.

The Markit LCDX, a benchmark credit-default swap index used to hedge against losses on

leveraged loans, dropped 1.5 percentage point to a mid-price of 82.5 percent of face value today,

http://www.bloomberg.com/apps/news?pid=21070001&sid=agiw6VSt2gol 7/28/2011
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fell to a record low of 81 on Oct. 10.

Bids for the Barclays auction were due by 2 p.m. today in New York, according to documents

obtained by Bloomberg News. The sale will close at 4:30 p.m.

Barclays spokesman Brandon Ashcraft declined to comment.

“Highly Constrained’

The firm plans to sell 20 percent of the Highland Credit Strategies Fund's assets in the next six
months and a further 20 percent in the followmg six months, the letter said. Closing the fund wﬂl

avoid forced sales that would result in lower prices, the person said.

**The environment is one where the fundamental tools to manage the Credit Strategies funds'
trading, hedging, shorting and financing are highly constrained, and in some cases unavailable,"
the letter said. ’

Highland has a separate closed-end retail fund that is also called the Highland Credit Strategies
Fund, which isn't being shut down, the person said. The investment firm manages about $7 billion

in mutual funds, including the Highland Distressed Opportunities fund.

The Crusader fund is down more than 30 percent this year, the person said. The fund slumped 14

percent in January after reporting 40 percent gains in 2006 and a 4.5 peréent loss in 2007.
Hedge Funds Fall

Hedge funds fell 4.7 percent in September, the worst month for the $1.9 trillion industry since the
collapse of Long-Term Capital Management LP in 1998, according to Hedge Fund Research Inc.
The drop has dragged the Chicago-based research firm's Weighted Composite Index down 9.4

percent so far this year, on pace for the biggest annual loss since HFR started keeping records in

1990.°

Citadel Investment Grdup Inc.'s biggest hedge fund fell as much as 30 percent this year because of
losses on convertible bonds, stocks and corporate debt, two people familiar with the Chicago-based
firm said yesterday. Kenneth Griffin, who founded Citadel in 1990, said in a letter to investors this

~ week that returns for the $10 billiori Kensington Global Strategies Fund may swing wildly as’
markets are battered by the global credit crunch.

To contact the reporter on this story: Pierre Paulden in New York at ppaulden@bloomberg.net

http://www.bldomberg.com/apps/news?pid=2 1070001 &sid=agiw6VSt2gol | ‘ 7/28/2011



EHghlandShuts FRb06 -ABE “ Diprecednita? Disriptiter (dmhtEd)SB Dookerg 2/04/2013 Paggd 6(5f 3

To contact the editor responsible_ for this story: Emma Moody at emoodv(&7b100mberg.}iet

-©2010- BLOOMBERG L.P. ALL RIGHTS RESERVED.

http://www.bloomberg.com/apps/news?pid=21070001 &sid=agiw6 VSt2gol | 7/28/2011
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 09-MD-02106-CIV-GOLD/MCALILEY
[original SDFL action 09-21879] ”

IN RE: FONTAINEBLEAU LAS VEGAS Case No. 09-CV-01047-KJD-PAL

CONTRACT LITIGATION -

| MDL No. 2106

AVENUE CLO FUND, LTD., etal.,
Plaintiffs,

VS.

BANK OF AMERICA, N.A., et al.,

Defendants.

R N N N T N N N I N N

SECOND AMENDED COMPLAINT FOR BREACH OF CONTRACT,
BREACH OF THE IMPLIED COVENANT OF GOOD FAITH
AND FAIR DEALING, AND DECLARATORY RELIEF
" JURY TRIAL DEMANDED
This action is brought by the Plaintiffs, each of which is a lender under a June 6, 2007
- Credit Agreement (the “Credit Agreemént”), by and among, inter alia, Fontainebleau Las Végas, :

LLC and Fontainebleau Las Vegas 11, LLC (together, the “Borrower”), the lenders referred to
therein, and Bank of America N.A, in various capacities (in all capadities, “BofA”), against
Defendants Bank of America, N.A., Merrill Lynch Capital Corpération, J.P. Mérgan Chase
Bank, N.A., Barclays Bank PLC, Deutsche Bank Trust Company Americas, The Royal Bank of
Scotland PLC, Sumitomo Mitsui Banking C'orpbration, Bank of Scotlénd, HSH Ndrdbank AG,
MB Financial Bank, N.A., and Camulos Mastef Fund, L.P. (“Defendants™), in their capacities as

lenders under the Credit Agreement, as well as Bank of America, NA, in its capacities as
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Administrative Agent under the Credit‘Agreement and as DisBurs_ement Agent under the related
Master Disbursement Agreeme‘n’t.i Plaintiffs allege for their complaint as follows:
JURISDICTION AND VENUE

1. _This Court has jurisdiction over the subject matter of this ac'tion‘ pursuant to
12 U.S.C. § 632 because defendants BofA, JPMofgan Chase Bank, N.A. and MB Financial
Bank, N.A. are national banking associations organized under the laws of the United States and

' the action arises out of transactions involving international or foreign banking or other

international or foreign financial operations, within the meaning of 12 U.S.C. § 632.

2. Venue in the United States District Court for the District of Nevada is proper

because the Project is located in Nevada and many of the acts and transactions at issue occurred

in Nevada.
. PARTIES
Plaintiffs
3. Plaintiff Avenue CLO Fbund, Ltd. is a company with limited liability

ineorporate_d under the laws of the Cayman Islands. -

4. Plaintiff Avenue CLO II, Ltd. is a company with limited liability incorporated
under the laws of the Cayman Islands. » .

-5, Plaintiff Avenue CLO III, Ltd. is a company with limited liability incorporated

under the laws of the Cayman Islands. |

6. Plaintiff Avenue CLO IV, Ltd. is a company with limited liability incorporated
under the laws of the Cayman Islands.

7. Plaintiff Avenue CLO V; Ltd. is a company with limited liability incorporated

under the laws of the Cayman Islands.

' Capitalized terms not otherwise deﬁned herein have the meaning used in the Credit Agreement
or, if applicable, the Disbursement Agreement.
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8. - Plaintiff Avenue CLO VI, Ltd. isa compariy with limited liability incorporated
under the laws of the Caymdn Islands. | A

9. Plaintiff Brigade Le\}eraged Capital Structures Fund, Ltd. is an exempted
comﬁany with limited liability incorporated under the laws of the Cayinan Islarids.

10. Plaintiff Battalion CLO 2007-1 Ltd. is an exempted company with hmlted
11ab111ty incorporated under the laws of the Cayman Islands.

11.  Plaintiff Canpartners Investments IV; LLC is a limited 11ab1hty company formed
under the laws of California.

12. Plaintiff Canyon Special Opbortunities Master Fund (Cayman), Ltd. is an
exémpted company with limited liability incorporated under the laws of the Cayman Islands.

13. Plaintiff Canyon Capital CLO 2004 1 Ltd. is an exempted company with limited
liability incorporated under the laws of the Cayman Islands.

14. Plaintiff Canyon Capital CLO 2006 1 Ltd. is an exempted company Wifh limited
liability incorporated under the laws of the Cayman Islands.. .

15. - Plaintiff Canyon 'Capital CLO 2007 1 Ltd. is an éxempted company with limited
liability incorporated under the laws of the Cayman Islands. |

6. Plaintiff Caspian Corporate Loan Fund, LLC is a limited liability company

formed under the laws of Delaware.

17. Plaintiff Casplan Capltal Partners, L.P. is a hmlted partnership formed under the
laws of Delaware.

18. Plaintiff Caspian Select Credit Master Fund, Ltd. is a company with limited
liabiﬁty formed under the laws of the Cayman Islands.

19. | Plaintiff Mariner Opportunities Fund, LP is a limited partnership formed under
the laws of Delaware. A

20. - Plaintiff Mariner LDC is company with limited duration formed under the laws

~ of the Cayman Islands.
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21.  Plaintiff Sands Point Funding Ltd. is a company with limited liébility
incorporated under the laws of the Cayman Islands. |

22. . Plaintiff Copper River CLO Ltd. is-a company with limited liability incoi’porafed
under the laws“of the Cayman Islands. |

23. Plaintiff Kennecott Funding Ltd. isa company with limited liability incorporated
under the laws of the Caymén Islands.

24, Plaintiff NZC Opportunities (Funding) II Limited isa company with limited
liability incorporated under the laws of the Cayman Islands. |

25. Plaintiff Green Lane CLO Ltd. ié a company with limited liability incorporat‘ed
under the laws éf the Cdyman Islands.

26. Plaintiff 1888 Fund, Ltd.‘ is a company with limited liability incorporated under
the laws of the Cayman Islands.. |

27. " Plaintiff Orpheus Funding LLC is a limited liability company formed under the
laws of Delaware. - _

28. Plaintiff Orpheus Holdings LLC is a limited liability company formed under the
laws of Delaware. _ | v .

29, Plaintiff LFCQLLCisa limited liability company formed under the laws of
Delaware.

30. Plaihtiff Aberdeen Loan Funding, Ltd. is a company with limited liability
incorporated under the laws of the Cayman Islands. :

31. Plaintiff Armstfong Loan Funding,. Ltd. is a company with limited liability
incorporated under the laws of the Cayman Islands.

32. Plaintiff Brentwood CLO, Ltd. is a company with limited liability incorporated
under the laws of the Caymari Islands.

33. Plaintiff Eastland CLO, Ltd. is a company with limited liability incorporated

under the laws of the Cayman Islands. |
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34. Plaintiff Emerald Orchard Limited is a company with limited liability
incorporated under the laws of the Cayman Islan_ds.

‘35. - Plaintiff Gléneagles CLO, Ltd. is a‘gompany with limited liability incorporated
under the laws of the Cayman Islands. |

36. Plaintiff Grayson CLO, Ltd. is a company witﬁ limited liability incorpofated 4
under the laws of the Cayman Islands.

| 37. Plaintiff Greenbriar CLO, Ltd. i§ a company with limited liability incorporated

under the laws of the Cayman Islands.

38. Plaiﬁtiff Highland-Credit Opportunities CDO, Ltd. is a company with limited
liability incorporated under the laws of the Cayman Islands.

39. Plaintiff Highland Loan Funding V, Ltd. is a company with limited liability
incorporated under the laws of the Cayman Islands.

40. Plaintiff Highland Offsﬁore Partners, L.P. is a limited partnership formed under
the laws of Be@uda.

41.  Plaintiff Jasper CLO, Ltd. is a company With limited liability incorporated under
the laws of the Cayman Islands. | '

42. Plaintiff Liberty CLO, Ltd. is a company with limited liability incorporated
under the laws of the Cayman Islands.

43, Plaintiff Loan Funding IV LLC is a limited liability company formed under the
laws of Delaware. »

44. . Plaintiff Loan Funding VII LLC is a limited liability company formed under the
laws of Delaware.

45. . Plaintiff Loan Star State Trust is a trust formed under the laws of the Cayman
Islands.

- 46. Plaintiff Longhorn Credit Fuhding, LLC is a limited liability company formed

unde; the laws of Delaware.
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47. Plaintiff Red River CLO, Ltd. isa company with limited IiaBility incorporated
under the laws of the Cayman Islands.
48. Plaintiff Rockwall CDO,.Ltd. is a company with limited liability incorporated
'undef the laws of the _Cayrﬁan Islands. | .
49, Plaintiff Rockwall CDO 11, Ltd. is a company with limited liability incorporated.
~ under the laws of the Cayman Islands. i | ‘ '
50. Plaintiff Southfork CLO, Ltd. is a company with limited liability incorporated
under the laws of the Cayman Islands.
51. Plaintiff Stratford CLO, Ltd. is a company with limited liability incorporated
under the laws of the Cayman Islands.
52. Plaintiff Wesfchester CLO, Ltd. is a company with limited liability incorporated

under the laws of the Cayman Islands.

53. Plaintiff ING Prime Rate Trust is a business trust formed under the laws of
. Massachuseétts.
54. Plaintiff ING Senior Income Fund is a statutory trust forrhed.under the laws of
Delaware. ‘

55. Plaintiff ING Interﬁational (II) - Senior Bank Loans Euro is a SICAV (Séciété
d’Investissement a Capital Variable) form_ed under the laws of Luxembourg. '

56. Plaintiff ING Investment Management CLO I, Ltd. i$ a company with limited
liability incorpofated under the Iaws. of the Cayman Islands.

57. Plaintiff ING Investment Management CLO II, Ltd. is a company with limited

v .liability incorporated under the la-wvsvof the Cayman Islands. . A |
| 58. Plaintiff ING Investment Management CLO III, Ltd. is a company with limited

liability inéorp,orated under the laws of the Cayman Islands.

59. - Plaintiff ING Investment Management CLO IV, Ltd. is a company with limited

liability incorporated under the laws of the Cayman Islands.
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60. Plaintiff ING Investment Mahagement CLOV, Ltd. is a company with limited
liability incorporated under the laws of the Cayman Islands.
61. - Plaintiff Carlyle High Yield Partners 2008-1, Ltd. is an exempted company with
limited liability incorporated under the laws of the Cayman Islarids.
62. Plaintiff Carlyle High Yield Partners VI, Ltd. is an exempted company with
limited liability incorporated under the laws of the Cayman Islands. |
'63.  Plaintiff Carlyle High Yield Partners VII, Ltd. is an exempted company with
limited liability incorporated under the laws of the Cayman Islands.
64. Plaintiff Carlylé High Yield Partners VIII, Ltd. is an exempted company with’
limited liability incorporated under the laws of the Cayman Islands. '
| 65. Plaintiff Carlyle High Yield Partners IX, Ltd. is an exempted company with
limite_d liability incorporated under the laws of the Cayman Isiands.
66. Plaintiff Carlyle bHigh Yield Partners X, Ltd. is an exempted company with
limited liability incorporated under the laws of the Cayman Islands. |
67. - Plaintiff Carlyle Loan Investmént, Ltd. is an exempted company with limited
liability incorporated under the laws of the Cayman Islands.
68. Plaintiff Centurion CDO VI, Ltd. is a company with limited liability
incorporated under the laws of the Cayman Islands.
69. Plaintiff Centurion CDO VII, Ltd. is a company with limited liability
incorporated under the laws of the Cayman Islands.
70. Plaintiff Centurion CDO 8, Limited is a company with limited liability -
incorporated under the laws of the Cayman Islands.
71. Plaintiff Centurion CDO ‘9, Limited is a company with limited liabili;cy
incorporated under the laws of the Cayman Islands. .
72. Pldintiff Cent CDO 10 Limited is a company with limited liability incorporated

under the laws of the Cayman Islands.
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| 73. Plaintiff Cent CDO X1 Limited isa combany with limited liability incorporated

under the laws of the Cayman Islands. _ | v v

74.  Plaintiff Cent CDO 12 Limited is a company with limited liability incorporated
under ‘the laws of the Cayman Islands. ’ '

75. Plaintiff Cent CDO 14 Limited is a company with‘ limited liability incofporated ,
under the laws of the Cayman Islands._ |

- 76. Plaintiff Cent CDO 15 Limited is a company with limited liability incorporatgd |

under the laws of the Cayman Islands. |

717. Plaintiff Venture IT CDO 2002, Limited is'a company with limited liability
incorporated under the laws of the Cayman Islands.

78.  Plaintiff Venture I[l CDO is a company with limited liability incorporated under
the laws of the Cayman Islands.

79. Plaintiff Venture IV CDO Limited is a company with limited liability
incorporated under the laws of the Cayman Islands.

80. Plaintiff Venture V CDO Limited is a company with limited liability |
incbrporated under the laws of the Cayman Islands.

81. Plaintiff Vehture VI CDO Limited is a company with limited liability’
incorporated under the laws of the Cayman Islands.

82. Plaintiff Venture VII CDO Limited is a company with limited liability
incorporated under the laws of the Cayman Islands.

83. Plaintiff Venture VIII CDO Limited is a company ‘with limited liability
incorporated under the laws of the Cayman Islands. - | |

84. Plaintiff Venture IX CDO Limited is-a company with limited liability
incorporated under the laws of the Cayman Islands.

85. Plaintiff Vista Leveraged Incorﬁe Fund is a company with limited liability

incorporated under the laws of the Caynian Islands.
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86. Plaintiff Veer Cash Flow, CLO, Limited is a company with .limited liability R
‘incorporated under the laws of the Cayman Islands.
87. Plaintiff Genems CLO 2007-1 Ltd. is a company with 11m1ted liability
incorporated under the laws of the Cayman Islands..
| | 88. i’laintiff ARES' Enhanced Loan Investment Strategy III, Ltd. is a company with
limited liability incorporated under the laws of the Cayman Islands.
89. Plaintiff Primus CLO I, Ltd. is an exempted company with limited liability
incorporated 'undef the laws of the Cayman Islands.
90. Plaintiff Primus CLO IT, Ltd. is an exempted company with limited liability
incorporated under the laws of the Cayman Islands. _
9L Plaintiff Cantor Fitzgerald Securities is a general partnership fo.rmed under the
laws o.f New York. |
| 92. ' Plaintiff Olympic CLO I Lid. isa company with limited liability incorporated
under the laws of the Cayman Islands.
- 93. : i’laintiff Shasta CLO I Ltd. is a company With_limited l-iability incorporated |
under the laws of the Cayman Islands. |
94. Plaintiff Whitney CLOTILtd. is a company with limited liability incorporated
under the laws of the Cayman Islands. | '
95. . Plaintiff San Gabriel CLO I Ltd. is a company with limited liability incorporated
under the laws of the Cayman Islands. |
96. Plaintiff Sierra CLO II Ltd. is a company with limited liability incorporated
under the Iaws of the Cayman Islands. |
97. Plaintiff Rosedale CLO, Ltd. is a company with limited liability mcorporated
under the laws of the Cayman Islands, BWI
98. Plaintiff Rosedale CLO II Ltd. is a company with limited liability incorporated

under the laws of the Cayman Islands, BWI.
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99. Plaintiff SPCP Group, LLC is a limited liability company formed under the laws
v of Delaware. |

100.  Plaintiff Stone .Lion‘ Portfolio L.P. is a limited partnérship formed under the laws
of the Cayman Islands. |

101.  Plaintiff Venor Capital Master Fﬁnd,‘ Ltd. is a company with limited liability
incorporated under the laws of the Cayman Islands.

Defendaﬁts

102. Defendant BofA is a ﬂationally chartered bank with its main office in Charlotte,
North Carolina. Under the Credit Agreement and other Loan Documents; BofA écted in several
capgcities, includihg as a Revolving Facility lender, as Issuing Lender, and as Swing Line
Lender. In addition, BofA served as Administrative Agent to all of the Lenders under the.Credit
Agreement and as Disbursement Agent to all of the Lenderé under the Disbursement Agreement.
BofA agreed to fund $100 million under the Révolving Facility. |

103.  Défendant Merrill L&n'ch Capital Corporation is a Delaware corporation with a
principal place of business in New York. Merrill Lynch Capital Corporation, which ié now
indirectly owned by BofA, agreed to fund $100 million under the Revolving Facility.

104.  Defendant J.P. Morgan Chase Bank, N.A. is a natlonally chartered bank with its
headquarters in New York, New York. J.P. Morgan Chase Bank, N.A. agreed to fund
$90 million under the Revolving Facility.

105.  Defendant Barclays Bank PLC is a public limited company in the United
Kingdom with its principal place of business in London, England. Barclays Bank PLC agreed to
fund $100 million under the Revolving Facility. ‘

106. Defendant Deutsche Bank Trust Company Americas is a New York State-
chartered bank with its pr1n01pal office in New York, New York. Deutsche Bank Trust

Company Amerlcas agreed to fund $80 million under the Revolving Facility.

-10-
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. 107.  Defendant The Royal Bank of Scotland PLC is a banking association organized
under the laws of the United Kingdom With‘ a branch in New York, New York. The Royal Bank
of Scotland PLC agreed to fund $90 million under the Revolving Facility.

108.  Defendant Sumitomo Mitsui Banking Corporation is a Japanese corporétion with
offices in New York, New York. Suniitonio Mitsui Banking Corporation agreed to fund
$90 ﬁlillion under the Revolving Facility. - | |

109. Defendant Bank of Scotland is chartered under the laws of Scotland, with its
principal place of business in Edinburgh, Scotland. Bank of Scotland agreed to fund
§72.5 millio»n under the Revolving Facility.

110.  Defendant HSH Nordbank AG is a German banking corpdration with a branch in
New York, New York. HSH Nordbank AG agreed to fund $40 million under the Revolving
Facility. | |
| 111. Defendant MB Financial Bank, N.A. is a nationally chartered bank with its main
office in Chicégo, Illinois. MB Financial Bank, N.A. agreed to fund $7.5 million under the
Revolving Facility.

112.  Defendant Camulos Master Fund, L.P. is a Delaware corporation With its
principal place of business in Stamford, Connecticut. Camulos Master Fund LP agreed to fund
$20 million under the Revolving:Facility.

| FACTUAL BACKGROUND
THE FONTAINEBLEAU PROJECT

113.  Between March and June 2007, Plaintiffs or their predecessors were approached
by a syndicate of investment bankers, led by Ban¢ of America Securities and including other
affiliates of the Defendants, to participate in a $1.85 billion bank financing (the “Credit |
Agreement Facility”) for the development and construction of fhe Fontainebleau Resort and
Casino in Las Vegas, Nevada (the “Project”). The Project is designed to Be a destination casiné-
resort on the north end of the Las Vegas Strip, éituated on approximately 24.4 acres. The Project

.consists of a 63-story glass skyscraper featuring over 3,800 guest rooms, suites and
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' condominium units; a 100-foot high three-level podium eomplex (the “Podium”) hoﬁsing

casino/| geming areas, restaurants and bars, a spa and salon, a live entertainment theater and
rooftop pools; a parking garage with space for more than 6,000 vvehicles; and a 353,000 square-
foot convention center. ‘The Project is also designed to feature retail Spaee (the “Retail Space”)
of approximately 286,500 square-feet, including retail shops, restaurants, and a nightclﬁb. The
Retail Space is being developed by indirect subsidiaries of the Borrower’s parent company (the
“Retail Borrowers™). | |

114. The total Project costs were to be funded primarily from cash provided by the
developers of the Project, the proceeds of the $1.85 billion bank financing, the proceeds of a
$675 million 2nd Mortgage Note offering (the “Second Lien Facility™), and proceeds of a
$315 million facility (the “Retail Facility”) provided to the Retail Borrowers to finance
construction of the retail portion of the Project (including $83 million in certain “Shared Costs”

. for construction improvements te the Podium which was to.be owned by Borrower following
completion of censtruction). | _
THE CREDIT AGREEMENT AND DISBURSEMENT AGREEMENT

115. On June 6, 2007., the Credit Agreement was entered into among numerous
lenders, including Plaintiffs and Defendants, and the Borrower. EofA and its counsel served as
the principal architects of the Credit Agreement and related Loah Documents, including the
Disbursement Agreement. The Credit Agreement inclﬁded commitments for three kinds of
loans: (a) a $700 million initial term loan facility (the “Initial Term Loan Facility”); (b) a
$350 million delay draw term facility (the “Delay Draw Facility,” and together with the Initial
Term Loan Facility, the “Term Loan Facility”); and $800 million revolving loan facility (the
“Revolving Facility”). The Initial Term Loan Facility was funded upon the closing of the Cfedit :
Agreement in June 2007. The related Second Lien Fécility and Retail Facility closed at the same
time. |

116.  Obligations outstanding ender the Term Loan Facility and the Revolving Facility

are equally and ratably collateralized by mortgages on the real property comprising the Project

-12-
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and by security interests on all personal property of the Borrower. The personal property
isecurity»interests as well as statutory and/or common law rights of setoff also extend to deposit
accounts, including the Bank Proceeds Accouiit and the Bank Funding Account established
: pursuaht to the terms of a Master.Disbursement Agreement (the “Disbursement Agieement”).
The Disbufsement Agreement governs disbursement of all funds under the Credit Agreement,
the Second Lien Facility and the Retail Facility.
| 117, Plaintiffs are each lenders under the Term Loan Facility. Lenders under the
Term LQan Faciiity are referred to herein as “Term Lenders.” Defendants, including BofA, eire
each lenders under the Revolving Facility. Lenders under the Revolving Facility are referred to
herein as “Revolving Lenders.” ‘Aithough certain of the Revolving Lenders are also Term
| Lenders, BofA is not a Term Lender. In addition to_its capacity as a Revolving Lender, BofA
also served as Administrative Agent to all of the Lenders under the Credit Agreement, and as
Disburseme_nt Agent to all of the Lenders under the Disbursement Agreement.
118.  Each of the lenders who agreed to providing financing under the Credit
Agreement relied upon the obligation of the other lenders to comply with their funding
‘obligations under the Credit Agreement. The lloans available under the Credit Agreement were
the principal source of construction ﬁnaneing for the Project and, along with a completion
guaranty and the Retail F acility, were intended te be virtually the only source of construction
ﬁnancingiremaining after junior sources (equity and second mortgage bonds) were utilized.
Because all lenders would suffer if the amount of financing available for construction proved to
. be insufficient to complete the Project (and, as a. result, their collateral value would be
destroyed), the Credit Agreement requires that, in the absence of a Stop Funding Notice
(described below) or the termination of a Facility by the Required Lenders following an Event of
Default, each Lender is reQuired to continlie to make Loans into the Bank Proceeds Accourit.
119. Consistent with that agreement among the Lenders, the Credit Agreement and
-other Loan Documents create a two-step mechaniem for the Borrower to obtain loan proceeds

under the Term Loan Facility and the Revolving Facility prior to the Opening Date of the
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Project. Under the first step, the Borrowers must submit to the Administrative Agent a notice of
borrowing (the “Notice of Borrowing”) specifying the requested loans and designated borrowing
date. The Credit Agreement requires that the Administrative Agent promptly notify each lender
of a Notice of Borrowing. Once notified, each lender is contractually requifed to make its pro-
rata share of the requested loans available to the Administrative Agent prior to 10:00 AM on the
designated borrowing date, subject only to identified conditions precedent. Although Revolving
Loéns made after construction is completed (referred to in the Credit Agreement as “Direct
Loans”™) are expressiy subjecf tb conditions precedent in Section 5.3 of the Credit Agreement -
(including the requirement that each representation and warranty under the Loan Documents be
true aﬁd correct and the absence of a. Default or Event of Default), Revolving Loans made during
construction (reférred to aé “Disbursement Agreement Loans”) and Delay Draw Term Loans are
expressly conditioned “only’; upon the conditions precedent in Section 5.2 of the Credit
Agreement (which, unlike Section 5.3, does not include the requirement that each representation
and warranty under the Loan Documents be true and correct, nolf the absence of a Default or
Event of Default). The proceeds of Delay Draw Term Loans and Revolving Loans are, under the
first step, deposited into the Bank Proceeds Account.”

120. Under the second step, in order to access those funds from the Bank Proceeds
Account to pay for the cost of the Project, the Borrowers must submit an advance request
(typically monthly) pursuant to the Disbursement Agreement (the “Advance Request”). The
Disbursement Agreement establishes: (a) the conditions precedent, which are set forth in Section

- 3.3 of the Disbursement Agreement, to be satisfied pﬁor to approval of the Advance Request by

the Disbursement Agent; (b) the relative sequencing of disbursements from the proceeds of

* With respect to the $700 million Initial Term Facility, the funds were deposited into the Bank
Proceeds Account on the Closing Date (June 6, 2007), and thus, were made subject to different
conditions precedent that those applicable to the Delay Draw Term Loans and Revolving Term
Loans. ’

-14-
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various facilities and debt instruments; and (c) the obligations of the various agents -to make
disbursements to the Borrowers of loan proceeds ffom the Bank Proceeds Account.

121 . The Term Lenders are intended fhird-party beneficiaries 6f the Disburserheﬁt
Agreement, which, in pertinent part, g‘overns the disbursement of the funds loaned by the Term
Lenders. ’fhe Disbursement Agreement expressly provides that BofA is graﬁted security
interests in the Bank Proceeds Account, for the benefit of the lenders. (Disbursement
Agfeement, § 2.3)." The Disbursement Agreement states that the provisions of Article 9 (which
governs the duties and obligations of BofA as Disbursement Agent) are for the benefit of the
Lenders (which 'im‘;ludes the Plaintiffs), and that BofA is responsible and liable to the Term
Lenders as a éonsequence of its performance under the Disbursement Agreement.

(Disbursement Agreement, § 9.10).

122. As Disbursemeﬁt Agent and Administrative Agent, BofA  assumed responsibility
for the proper administration of the construction .loans and disbursement of funds to be used by
the Borrower to construct the Proj ect. BofA agreed to exercise commercially reasbnable efforts

| and utilize commercially prudent practices in the performance of its duties. Disbursement
Agreement, § 9.1. BofA’s duties included ensuring that funds were disbursed to the Bank
Funding Account only if all of the conditions precedent to disbursement of funds under Section 3
of the Diéburseme;nt Agreement were satisfied, including that, as of the Advance Date: (a) each
representation and warranty of each Project Entity in Article 4 was true and correct és if made on
such date; (b) there was no Default or Event of Default under any of the Financing Agreements;
(c) the In Balance Test was satisfied; (d) there had been no dévelopment or event since the
Closing Date that cbuld- reasonably be expected to have é Material Adverse Effect on the Project;
and (e) the Retail Agent and Retail Lenders under the Retail Facility had made all Advances
required of them under the Advance Request. (Disbursement Agreerhent, §8 3.3..2, 3.3.3,3.38,
3.3.11, 3.3.23).

123. | If all of the applicable conditions precedent for the advance of funds were

satisfied, the Disbursement Agreement provided for the Disbursement Agent and the Borrower
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to execute an Advance Confirmation Notice and, with respect to the use of funds in the Bank
Proceeds Accountadvanced bv the Term Lenders, to deliver the notice to BofA as
Admlmstratlve Agent. Upon receipt of such notrce BofA would make the advances

‘ contemplated under the Advance Confirmation Notlce (Dlsbursement Agreement §2.4.6).

124. If not all of the conditions precedent to an Advance were satisfied, or if the
Administrative Agent notified the Disbursement Agent that a Default or Event of Default had
occurred, then the Disbursement Agent was requrred to provide notice (a “Stop Funding Notice™)
to the Borrowers and each Funding Agent, including the Administrative Agent. (Disbursement
Agreement, § 2.5.1). If a Stop Funding Notice were issued, no disbursements could be made,
and the funds would remain safely in the Bank Proceeds Account until all of the conditions
precedent were satisfied, including the absence of any Default or Event of Default. In addition,
the lenders have no obligation to fund until the circumstances associated with the Stop Funding
Notice have been resolved. (Credit Agreement § 2.4(e)).

125. Under Section 9.2.3 of the Disbursement Agreement, “if the Disbursement
Agent is notified that an Event of Default or a Default has occurred and is continuing, the
Disbursement Agent shall promptly and in any event within five Business Days provrde notlce to
each of the Funding Agents of the same and otherwise shall exercise such of the rights and
powers vested in it by this Agreement and the documents constituting or executed in connection
wrth this Agreement, and use the same degree of care and skill in their exercise, as a prudent

- person would exercise or use under the circumstances in the reasonable administration of its own
affairs.” As noted above, among the powers and duties vested in BofA under the Disbursement
© Agreement upon receiving notice of a Default or Event of Default was the power and duty to
issue a Stop Funding Notice. | |
LEHMAN S FAILURE TO FUND UNDER THE RETAIL FACILITY

126. As ev1denced by the terms of the Disbursement Agreement, the three “Flnancrng .

Agreements” covered by that agreement - the Credit Agreement, the Second Mortgage |

Indenture, and the Retail Facility Agreement — are closely interrelated, and the proceeds ~
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available under each facility were integral to the construction, completion and ultimate euccess
of the Project. t

127.  Asaresult of the --syndicaﬁon of the Retail Facility, Lehman Brothers Holdings,
Inc. (“Lehman’), which served as Retail Agent; was the largest Reteil Lender, responsible for |
$215 million, or 68.25%, of the Retail Facility. As of the Closing Date, $125.4 million of the
Retail Facility was advanced, Ieaying $189.6 million 'to be advanced. Much of that sum was
earmarked to pay Shared Costs to complete the Podium and to complete the Retail component of
the Project. Thus, the successful completion of the overall Project depended heavily on the
proceeds to be made available pursuant to Lehman’s commitment under the Retail Facility.

128.-  In September 2008, Lehman filed for bankruﬁfcy protection. According to a
proof _of claim filed by the Retail Borrower in Lehman’s bankruptcy case, beginning in
September 2008 and on four occasions thereafter, Lehman failed to honor.“its obligation to fund
a total of $ 14,25 9,409.74 under the Retail Facility,” and thereby defaulted in its lending

‘ obligations under the Retail Facility Agreement (the “Lehman Defaults”). Those defaults
prevented satisfaction of numerous conditions precedent to the approval of Advance Requests,
including the following: |

» Section 3.3.23 of the Disbursement Agreement requires that “[i]ﬁ the cese of each
Advance from the Bank Proceeds Account made cohcurrently with or after |
Exhaustion of the Second Mortgage Proceeds Account, the Retaii Agent and the
Retail Lenders shall, on the date specified in the relevant Advance Request, make
any Advances required of them pursuant to that Advance Request.”
e [Lehman, as Retail Agent and as a Retail Lender, did not make the
Advances required of it pursuaﬁt to at least five Advance Requests
between September 2008 and March 2009.
¢ Section 3.3.3 of the Disbursement Agreement provides thet “I[n]o Default or ~
Event of Default shall have occurred and be continuing.” A “Default” or “Event

of Defau1t” under the Credit Agreement constitutes a “Default” or “Event of
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Default” under the Disbursement Agreement. (Disbursement Agreement, Ex. A).
Under Section 8(j) o'f the ‘Credit Agreement, the breach by “any Person” of a -
“Material Agreément” constitutes an Event of Default (and, prior to the expiration
of any notice or other grace period, a Default) if such breach could reasonably be
expected to result in a Materiai Advérse‘ Effect. Schedule 4,24 of the Credit
Agreement lists, as Material Agreements, “[t]he ‘Financing Agreements’ as
defined in the Disbursement Agreemenf.” Credit Agreement, Schedulé 4.24.
That definition of “Finéncing Agreements” includes the “Fécility Agreements,”
which in turn includes the “Retail Facility Agreement.” As stated above, the
failure of the Project Entities to receive material amounts of funding and the
resulting uncertainty over receiving the balance of Lehman’s commitment
threatened completion of the Project.
s Accordingly, Lehman’s breach of the Retail Facility was a Default, based
upon Section 8(j) of the Credit Agreement.
» Section 3.3.2 requires that each representation and warranty by eeich Project
Entity in Article 4 be true and correct as if made oﬁ such date. One such
representation is thét “[t]here is no default or event of default under any of the
Financing Agreements.”. (Disburse_rhent Agreement, at §4.9.1).
s That representatibn was not true and correct when made on or after
September 2008, based upon the Lehman Defaults under the Retail
Facility (one of the Financing Agreements).
» Section 3.3.11 requires that, prior to any disbursement, there has been no change
~in the economiés or feasibility of constructing and/or opérating the Project, or in
the ﬁnaﬁcing condition, business‘or"property of the Borrowers, any of which
coﬁld reasonably be expected to have a Material_ Adverse Effect.

o Lehman’s bankruptcy filing, and the uncertainty that Lehman would fulfill

its loan commitment or that any other lender would assume Lehman’s
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commitment under the Retail Facility, threatened the succeséful
completion of the Project and thusvcou'ld reasonably be expected to have a
Material Adverse Effect. | ‘.

129 BofA, as Disbursement Agent, received notice of the Lehman Defalilts from one
or more of the Term Lenders. In September .ar;d October 2008, at least one of the Term Lenders
wrote to BofA and expressed the position that Lehman’s failure to comply with its funding
obligations under the Retail Facility meant that certain of the condiﬁons 'precedenﬁ to
disbursement of funds under Section 3.3 of the Disbursement Agreement were not satisfied. In
response, BofA refused to do anything, insteéd asserting that its function as Disbursement Agent
was purely adfninistrative in nature.

130.  BofA refused to address the Lehman Defaults in large part because it wiéhed to
preserve its ongoing business reiationship with the Borrower and its principal indirect owners,
including Jeffrey Soffer.” For example, BofA was the agent and a lender under a loan facility |
used to renovate the Fontainebleau Hotel in Miami, which was indirectly owned by the -
Borrower’s indirect parent. “ BofA also made loans to Turnberry Associates (of which Soffer isa
principal) or its affiliates. The close relationship between BéfA on the one hand, and the
Borrower and related parties on the bther, was further e\-/_iden‘c'ed by the fact that the Borrower’s
chief ﬁnanciai officer, prior to taking that position, worked for eight years at Banc of America
Securities (which served as an‘co—leéd arranger and joint underwriter of the Credit Agreement).

| 131. BofA’s refusal to address the Lehman Defaults continued even after Moodys
Investment Service announced on November 6, 2008 that it had downgradéd the Credit
Agreement Facility to B3 from B1. In that announcement, Moodys expressed its opinion that the
outlook was “negative” in recognition of the challenges faced by the Borrowers’ parent in
resolving the potential funding shortfall related to the Lehman Default.

132.  In wrongful and willful derogation of its duties and responsibilities as
Disbursement Agent and Administrative Agent, BofA approved Advance Requests and issued

Advance Confirmation Notices after, and despite notice of, the Lehman Defaults. Likewise,
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BofA, as Administrative Agent, made Advances to the Borrowers pursuént to the Advance
Requests. In total, those Advances (excluding debt service paid to the Lenders) exceeded
$680 million, the last made on or about March 25, 2009 (the “March 25 Advance™). Each
approval and/or Advance by BofA following the date it received notice of the Lehman Defaults
was improper and constituted bad faith, gross negligence and/or willful 4misconduct on the part of-
. BofA.
DEFAULT BY FIRST NATIONAL BANK
OF NEVADA UNDER CREDIT AGREEMENT
» 133. On July 25, 2008, First National Bank of Nevatia, was closed by the Office of
the Comptroller of the Currency. The Federal Deposit Insurance Company (“FDIC”)
subsequently was appointed as receiver. First National Bank of Nevada had made a commitment
of $1,666,666 under thé Term Loan Facility and a commitment of $10,000,000 under the:
Revolving Facility. According to the Borrower, FDIC has repudiated the commitments of First
National Bank of Nevada under the Credit Agreement. As a result, beginning in January 2009,
the Borrower’s calculation of Available Funds under the In Balance Test was therefore reduced
by the amount of the total commitment by First National Bank of Nevada (§1 1,666,666):

134.  The FDIC’s repudiation of First National Bank of Nevada’s commitment
constituted, as a matter of law, a breach of that bank’s obligation under the Credit Agreement.
Such a breach by a party to a Materiat,Agreément (which the Credit Agreement was) was a
Default, baéed upon Section 8(j) of the Credit Agreement. It also prevented the Borrower from
satisfying Section 3.3.2 of the Disbursement Agreement, which conditioned any disbursement |
upon the truth of the Borrower’s representations and warranties under Article 4, in patrticular the
representation etnd warranty pursuant to Section 4.9.1 that there existed no defaults or events of
default under any of the Financing Documents. |

135. Notwithstanding the fact .that the conditions precedent for disbursement under
Section 3.3 of the Disbursement Agreement by virtue of the Default resulting from the FDIC’s

repudiation of the Credit Agreement were not satisfied, BofA wrongfully and willfully continued
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to issue Advance Confirmation N otices, and failed to issue a Stop Funding Notice. Instead, the
amounts requested by the Borrower cbntinued to be disbursed by BofA.
BofA’S CHANGE OF APPROACH AS DISBURSEMENT ACENT
136.  As aresult of BofA’s acquisition of Merrill Lynch that closed in December
2008, BofA effectively (through its indirect ownership of Merrill Lynch) doubled its level of
co'mmitrr'lent as a Revolving Lender, and became respoflsible for $200 million — or 25% — of the
total original Revolving Ldan commitment. |
137. Prior to Febrﬁary 2009, the Borrowers did not request any advances under the
Revolving Facility (ofher than for letters of credit), and instead used proceeds of the Initial Term
Loan Facility, the Second Lien Facility and other'proceeds to péy Project Costs. As explained
above, during that period of time, BofA willfully and wrongfully disregarded its obligations as
Disbursement Agent and Administrative Agent, taking the position that its role was purely
administrative in nature. That passive approach changed dramatically after February 13, 2009,
when the Borrower submitted an Advance Request that included the first request for an Advance
“under the RevolVing Facility, in the amount of $68 million. |
138. As a Revolving Lender; BofA was required to ﬁﬁance_ a portion of that Advance
Request, and thus for the first time faced the prospect of sharing loan exposure with the Term
Lenders if the Project failed. In response to the Advance Request in February 2009, BofA wrote
a detailed letter to .the Bofro'wer on Friday, February 20, 2009. BofA began the letter by insisting
upon “strict compliance” with the deadline of the 11th day of the month to submit Advance
Requests established under Section 2.4.1 of the Disbursemenf Agreement, despite the fact that
three of the pfevious four Advance Requests, each of which had been accepted, were submitted
late, including as. recently as October 16, 2008 and November 17, 2008. Commenting on the
: subfnission of the Advance Request “at a time of conﬁnued deterioration of both the national
| economy énd the Las Vegas mérketplace,” BofA. also raised numerous quéstions. Among those
questions was a request to “comment on the status of the Retéil Facility, and the commitments of

the Retail Lenders to fund under the Retail Facility, in particular, whether you anticipate that
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Lehman Brothers Holdings, Inc. will fund its share of requested 1oans, and whether the other
Lenders under the Retail Facility intend to cover any shoﬁfalls.” Wi'&l the Borrower irisisting .’ |
upon disbursement of funds no later than .F ebruary 25 , 2009, BobfrA demanded that the Borrower

~ supply detailed written responses to the questions by no later than Monday, February 23, 2009 —
the very next business day.

o 139, On February 23, 2009, the Borrower senf a response to BofA. In‘that letter, the
Borrower sidesteeped BofA’s request for comment on whether it anticipated that Lehman would
fund its share of the Retail Facility, or on whether the other Retail Lenders intended to cover any
shortfalls. But the Borrower did .net’ (nor could it) deny that Lehman was in default of its
obligations. |

-140. Notwithstanding the unanswered questions, and the fact that numerous
conditions to approveﬂ of the Advance Request were not satisfied, BofA did not issue a Stop
~ Funding Notice. Insfead, it appreved the Advance Request and issued an Advaﬁce Confirmation
Notice. The arﬁounté reciuested by the Borrc')wer accordingly Were disbursed.
THE MARCH 2 AND MARCH 3 NOTICES OF BORROWING

141. On March 2, 2009, the Borrower§ issued a notice ef borrowing to borrow the |
entire amount of $350 million available under the Delay Draw Facility and to borrow
$670 million available under the Revolving Facility (the “March 2 Notice”). The next day, the.
Borrowers issued another notice ef borrowing to correct a “scrivener’s error’” made in calculating
the amount sought under the Revolving Facility (the “March 3 Notice”), reducing the requested
amount to approximately $656 million. Both notices caused the Delay Draw Facility to be ﬁiliy
drawn. | | ‘ |

142.  Asdescribed above, the lenders under the Credit Agreement expressly agreed
emeng themselves and with the Borrower that the Revolving Loans (those that were
Disbursement Agreemeet Loans) and Delay Draw Loans are' not, at the ﬁme of the borrowing
request, conditioned on the _absence of any Defaults or Events of Default (as that term is deﬁﬁed

in the Credit Agreement), nor conditioned on the truth and correctness of the representations and
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warranties in the Loan Documents. Rather, the Delay Dravv Facility lenders-and the Revolving
Facility lenders could refuse to fund their obligations only if their commitments were validly
terminated by the Required Lenders of a loan facility in accordance with section 8 of the Credit
Agreement following an Event of Default, or pursuant to Section 2.4 of the Credit Agreem'ent, if
BofA as Disbursement Agent issue(l a Stop Funding Notice to the Administrative Agent.

143.  As of March 2 and March 3, the Revolving Lenders had not terminated their
commitment, and BofA had not issued a Stop Funding Notice. Accordingly, because the Delay
Draw Facility was fully drawn, the Revolving Lenders were obligated to fund their commitment.
Although BofA submitted the March 2 Notice and the March 3 Notice to the Lenders, it stated
that the notices did not comply with the terms of the Credit Agreement. ‘BofA advised the
lenders that an ad hoc steering committee formed by BofA supported BofA’s position.

144. Inits correspondence to the Borrowers, BofA took the position that the March 2
Notice and the March 3 Notice did not comply with the Credit Agreement becetu_se they
contained simultaneous requests for borrowing under both the Delay Draw Facility and the
Revolving Facility. A simultaneous request for loans under the two facilities, however, is not

~ prohibited under and is consistent with the Credit Agreement. | B

145. The pretext for BofA’s position was Section 2.1(c)(iii) of the Credit Agreement,
which provides that no more than $150 million of Revolving Loans can be outstanding unless the
Delav D.raw Facility has been “fully drawn.” BofA asserted that “fully drawn” meant “fully
funded” rather than “fnlly requested.” According to BofA, borrowing under the Revolving:

| Facility is limited to $150 million unless and until each of the Term Lenders fully funded its
commitment under the Delay Draw Facility. . .

146. Signiflcantly, the interpretation of Section 2.1(c)(iii) put forward by BofA in
early March 2009 was completely at odds with BofA’s historical approval of each prior Advance
Request. As noted above, a condition precedent to BofA’s approval of any Advance Request is |
the satisfaction of tlre “In Balance Test,” a critical calculation that demonstrates whether the

remaining available financing is sufficient to cover the remaining anticipated costs required to
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complete the Project. The In Balance Test is satisfied §vhen “Available Funds” exceed
“Required Costs.” (Disburserhent Agreement, Ex. A). One Compénent of “Available Funds” is
“Bank Revolving Availability,” defined to mean “as of each date of determination, the
aggregate principél amount available to be dréwn on that date under the Bank Revolving
Facility.” (Disbursement Agreement, Ex: A) (emphasis added).'_ |
147. . - Bach of the prior Advance Requests approved by BofA was supported by an In
.B alance Report that includéd “Bank Revolving Availability” equal to the full amount of the -
Revolving Facility — $800 million (reduced to $79d million in January 2009 after First National
Bank of Nevada went into receivership) —despite the fact that, at such time, the Delay Draw
Facility was not fully funded. Héd the full amount of the Revolving Facility not been included in
each of the prior In Balance Report calculations, the resﬁlting calculations would have -
demonstrated that the Project was at all times enormously out of balance. As a result, BofA
would have been prevented from making any of the prior Advance Requests, and the Project
. never could have been constructed. ‘ .
148. In order to allow the full arhount of the Revolving Facility to be included in the
In Balanée calculation, however, BofA had to conclude that the entire Revolving Fac'ility was
_ “available to be drawn on th[e] date” of the In Balance Test determination. BofA could not
reach this conclusion unless it interpreted “drawn” to mean “requested.” “Drawn” could not
mean “funded” because, by virtue of the fact that the Borrower had never previously requested
thé full amount of the Revolving Facilify (an obvious condition precedent to its funding), that
amount was never available to be funded as of the date of any Advance Request. On the other
hand? becaﬁse the Revolving Facility at all times remained unfunded, the entire amount was |
always available to be requested. Thus, the term “drawn,” as used in the definition of Bank
Revolving Availability, and as applied by BofA when it approved all prior Advance Requests,
can iny mean “requested.” '
- 149, Similarly, only if BofA understood the term “drawn,” as used under Section-

2.1(c)(iii) in referring to the Delay Draw Facility, to mean “requested” rather than “funded,”
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would it have been justified in concluding (as it repeatedly did) that the full amount of the

- Revolving Facility was “available to be drawn” as of the date of each Advance Request. If BofA

- understood “drawn” as used in Section 2.1(c)(iii) to mean “funded” rather than “iequested,” then,

~ the Bank ReVolVing Availability — the amount “available to be drawn on th[e] date” of each In
Balance Test — could not have exceeded $150 million unless and until the Delay Draw Loans -
were fully funded. Until that occurred (whioh it never did), the In Balance Test would never be
satisfied, and there would never be disbursoments to fund construction of the Project. That was

" not the intent of the parties who drafted the Credit Agreement and other Loan Documents.

150. Notwithstanding the fact that satisfaction of the In Bvalance Testis a condition'
precedent to any Advance (past, present or future) under the Disbursement Agreement, BofA did
not issue a Stop Funding Notice on March 3 or at ariy time thereafter. Under BofA’s new, after-
the-fact position that “drawn” means “funded,” however, the Borrower had never satisfied: the In
Balance Test and all prior disbursements were improper. BofA was therefore ‘obligate'd to (but
did not) issue a Stop Funding Notice. |
| 151.  Faced with .BofA’s refusal to process the March 2 Notice and the March 3
Notice, the Borrower issued a revised Borrowing Notice on March 9, 2009, directed solely to the
Delay Draw F acility lenders for the full amount of their $350 million commitment (a figure that
included the $1,666,666 portion committed by First National Bank of Nevada). That Borrowing
Notice was atta_ohed to a letter from the Borrower to BofA in which the Borrower asserted that
the Lenders were, by their aictions or inactions in response to the March 2 Notice and March 3
Notice, in default of the Loan Documents. The Borrower also reiteiated its concern that BofA A
was acting in its own self-interest and against the intereét of the Borrower and several of the
other lenders. .

152.  Under section 2.1(b)(iii) of the Credit Agreement, any proceeds of the Delay
Draw Facilify must be used first to repay ariy “then outstanding” Revolving Loans. At the time
of the March 9 Borrowing Notice, $68 million had been advanced by the Revolving Lenders in

February 2009. Thus, as a Revolving Lender, BofA stood to benefit by failing to issue a Stop
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Funding Notice prior to March 9, 2(509, because such notice would have suspended any Delay
Draw Loans otherwise to be used to repay BofA’s 25% share of the $68 million of then
“outstanding” Revolving Loans. '

153.  Acting at all times in bad faith and with gross negligence and willful
misconduct, BofA processed the March 9 Notice and sent it to all Delay Draw Facility lenders.
BofA advised the Leﬁders that the revised Borrowing Notice complied with the Credit
Agreemeﬁt and that the Delay Draw Lenders were required to fund. In the absence of any Stop
Funding Notice that would have suspended their obligation to fund, the Delay Draw Term
Lenders could not rely on the failure to _ﬁmd by the Revolving Lenders, or by any individual
Delay Draw Term Lenders or upon the Lehman default. That is because, under Section 2.23(g)
of the Credit Agreement, “the obligations of the Lenders to make Term Loans and Revolving

" Loans. .. afe several and not joint. The failure of any Lender to make any Loan . . . shall not
relieve any other Lender of its corresﬁonding obligation to do so . ...” Thus, the Delay Draw
- Term Lenders were left with no choice but to fund, or else face-a claim for breach of contract.

154, Accordingly, on or about March 10, 2009 or thereafter, Plaintiffs complied with
their Delay Draw Facility commitments and honored thevir obligations to fund the Delay Draw
Fa(%ility. BofA used a portioh of those funds to ifnmediately repay itself and the other Revélving
Lenders the then-outstanding balance of the $68 million under the Revolving Facility, thereby
unjustly enriching BofA and the othér Defendants, to the detriment of the Plaintiffs.

155. On March 16, 2009, the Borrower sent another letter to BofA in which it stated
its continued belief that the lenders who had not funded were in default of their funding
obligations. Shortly thereafter, on March 19, 2009, certain Term Lenders wrote to BofA to
demand that the Revolving Lenders, including BofA, honor the March 2 and 3 Notice of
Borrowing. They explained why BofA’s newly-minted interpretation of “fully drawn” was
wrong. They also noted the conflict of interest that BofA had as a result of its Revolving
Commitment exposure. The Term Lenders demanded that BofA either correct its conduct or

resign. At that time, BofA refused to do either.
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THE MARCH 25 ADVANCE
156. On March 11, 2009, the Borrowers sent BofA the March 25 Ad\}ance Request,
feduesting disbursement in the amount of $138 million (of which about $4 milli‘b‘n Was for debt
' service under the Credit Agreerﬁént). In response, BofA sent correspondence in whiéh it once
- again reserved the right to demand “strict conformity” with the Disbursement Agreement, and
expressed to the Boﬁower the need to conclude “our review of the substance of those
documents.” Because BofA used the proceeds of the Delay Draw Loané to repay to itself and the
other Re{/olving Lenders the full amount of the then-outstanding $68 millioﬁ in Revolving
Loans, none of the funds to be dis.bursed under the March 25 Advance Request included funds to
be loaned by the Revolving Lenders. Without its own money on the line; BofA reverted to the
laissez-faire approach that it had employed béfore February 2009, prior to thé Borrowers’ first
request for Revolving Loans.
| 157.  Asofno later than March 23, 2009, BofA was on notice, from the Borrower and
otherwise, that certain of the Delay Draw Lenders had not fuﬁded their portion of the
com'mitmeﬁt under thé Delay Draw Facility in response to the March 9 Notice. Section 1.1 of
the Credit Agréement defines a “Lender Default” as “the failure or refusal (which has not been
retracted in writing) of a Lender to make available (i) its portién of any Loan required to be made
by such Lender hereunder . . . .” As of March 25, the amount of the unfunded commitment
totaled about $23.3 million (of which $1.67 millioﬁ was attributable to First National Bank of
Nevada).” That unfinded commitment precluded BofA from disbursing any funds pursuant to
the March 25 Advance Réquest for a number of independent reasons. . | |
158.  First, because the Credit Agreement, along with t_hé Retail F acility, is one of the
Material Agreements bn Schedule 4.24, the failure of any Delay Draw Lender to fund its

commitment was a Default by virtue of Section 8(j) of the Credit Agreement. (The same was, of

* A portion of that amount was subsequently funded_, thereby curing any breach with respect to
those Term Lenders. '
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course, true of the failure of the Revolving Lenclers to fund on March 3). That meant that at least
one of the conditions precedent for disbursement of funds, Section 3.3.3 of the Disbursement
Agreement, clearly had not been satisfied.

159. Second, the Borrower could not, based on the failﬁre as of March 25 to fund the
$23,333,333 in Term Loans, iepresent and warrant to be true and correct that no default existed
under the Financing Agteements (here, the Credit Agreement), as required under Section 4.9.1 of
the Disbursement Agreement. (The same is true based on the failure of the Revolving Lenders to
fund). Thus, the Borrower could not satisfy the conditions under Section 3.3.2 of the
Disbursement Agreement.' |

160.  Third, under the new interpretation of Section 2.1(c)(iii) of the Credit Agreement
adopted by BofA and the other Revolving LenderS', the Revolving_ Lenders claimedi to be relieved
of any obligation to fund more than $150 million of their $800 million commitment until the
‘Delay Draw Facility was fully “funded.” The position of BofA and the other Revolving Lenders |
that no more than $150 million of the Revolving Facility was available to fund the Project if any |
_Delay Draw Lender failed to fund its commitment, and the Revolving Lenders’ ongoing refusal
to fund, clearly constituted a change in the economics or feasibility of constructing the Project
that could reasonably be expected to have a'Material Adverse Effect, thereby precluding
sat1sfaction of Section 3.3.11 of the Credit Agreement. ' ‘

16 1. Fourth, the Borrower could not satisfy the In Balance Test. On March 23 2009,
the Borrowers advised BofA that it would be submitting a calculation of the In Balance Test
reflecting a razor-thin cushion of only $13.8 million. That cushion 1ncluded Available Funds
with two components that are, as explained below, inciOmpatible: (2) $750 million in “Bank
Revolving Availability”; and (b) $21,666,666 under “Delay Draw Term Loan Availability,”
which represented .the unfunded portion of the Delay Draw Loans (excluding First 'National Bank
of Nevada’s portion). Depending on whether “fully drawn” was interpreted to mean “fully
funded” or “fully requested,” either the $750 rnillion or the $21,666,666 could be included as
Available Funds — but not both. If “fully drawn” meant “fully funded,” then the “Bank
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Revolving Availability” under the In Balance Test could not exceed $150 ;rnillion unless and
until the Delay Draw Facility was in fact fully funded, thereby causing the In Balance Test to faﬂ

by a spectacular margin. If, on the other hand, “fully drawn” meant “fully requested,” then the
$21,666,666 in Term Loans that were requested but not funded would be excluded. That is
because “Delay Draw Term Loan Availability” is defined vto mean, “as of each date of
determination, the then undrawn portion of the Delay Draw Term Loans.” (Disburserﬁent
Agreement, Ex. A)(emphasis added). If “drawn” meant “requested,” then the “undrawn portion
of the Delay Draw Term Loans” was zero as of March 25,2009. Either way, the Borrowér could
not satisfy the In Balance Test, a condition to disbﬁrsement under Section 3.3.8 of the
Disbursement Agreement.

162. ‘In shoﬁ, there was a myriad of fa-cts — all known to BofA, and none requiring
any investigation, additional facts, or exercise of discretion by BofA — that precluded satisfaction
of the conditions precedent necessary for BofA to approve the March 25 Advance Requést and
disburse the proceeds that héd been advanced by the Term Lenders. Yet BofA knowingly and
intentionally chose to disregard those facts and to shirk its obligations as Disbursement Agent.

163. Instead, in a March 23 letter to F ontainebleau lenders posted on I'ntralvinks, BofA
flip-flopped yet again and took an entirely new position: “s.ince the Borrower had requested all
of the Delay Draw Term Loans and almost all of the loans had funded,” the Borrowers could
now request Revolving Loans 1n excess of $150 million. Under BofA’s new position, “fully
drawn’; now meant “aimost fully funded.” Because “almost all” of the Delay Draw Term Loans
had funded, BofA opined the entire améunt of the Revoiving Loan F ac.ility could be used to
calculate “Bank Rgvoiving Availability.” Thé letter read in pertineﬁt part:

Bank of America's position is that since the Borrower has requested all of the
Delay Draw Term Loans, and almost all of the loans have funded (whether or
not the outstanding $21,666,667 is ultimately received), Section 2.1 (c)(iii) now
permits the Borrower to request Revolving Loans which result in the aggregate
amount outstanding under the Revolving Commitments being in excess of
$150,000,000. As aresult, we would permit the relevant portion of the Revolving
Commitment to be reflected in Available Funds. (Emphasis added)
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164. Notably, -in its third interpretive iteration, BofA proposed to redefine “fully
drawn” to mean “almost fully funded” even though few, if any, of the other Revolving Lenders
had indicated thét they égreed with BofA’s pbsition, let alone unconditionally Waived any
argument that they were not required to fund thé full amount of their commitment because of the
failure of certain Delay Draw T'erm‘ Lenders to fund. The March 23 letter itself recognizes the
“divergence of opinions” as of that date among the Revolving Lenders. Indeed, within a week of
the disbursement under the ‘March 25 Advance Request, BofA negotiated an Interim Agreement
with the Borrower, dated April 1, 2009 and circulated to Térm Lenders on Aprﬂ 3, 2009, under
‘which any consent of the Revolving Lenders to treat the Delay Dréw Term Loans as “fully -
drawn” was condi;[ioned upon the Borrowers’ agreement to limit any requests under the
Revolving Loans in April and May 2009 to the amount of the Advance Reqﬁests plus $5 million
for each month. Under the Interim Agreement, “Bank Revolving Availability” on the dates of
those Advance Requests would have been capped at an amount far less than the total amount of
the Commitment.

165. By virtue of the inability of the Borrowers to satisfy numerous conditions under-
Section 3.3 of the Disbursement Agreement, BofA was not authorized to approve the March 25

- Advance Request nor issue an Advance Conﬁrmatioﬁ Notice, and was instead obligated to issue
a Stop Funding Notice. In breach of its duties as Disbursement Agéﬁt, BofA issued the Advance
Confirmation Notice and, as Administrative Agent, disbursed $134 million in proceeds that had
been advanced by the Term Lenders, including Plaintiffs.

EVENTS SUBSEQUENT TO THE MARCH 25 ADVANCE

166. Onor abo.ut'April 13,2009, shortly after Plaintiffs’ funding of the Delay Draw
Facility and the release of approximately $ 134 millioh of those funds from the Bank Proceeds
Account, the Borrower’s. advised BofA and the Lenders that it could not meet the In Balance Test,
based upon a substantial increase in the figure they used to calculate Required Costs.

. 167. On April 20, 2009, BofA, in its capacity as Administrative Agent, sent a letter to

the Borrower, the Lenders and other parties, in which BofA advised that “the Required Facility
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- Lenders under the Revolving Credit Facility have determined that one or more Events of Default
have occurred and are continuing . .. .” ‘BofA did not, in that letter or in response to a letter sent
by certain Term Lenders the following day, identify those -Events‘o‘f Default that had been
determined to have occurred.. To the extent any Events of Default (or Defaults) had in fact
occurred and were continuing on that date, any such Events of Defaultb(or Defaults) were known
or should have been known to BofA long before March 2009, and BofA breached its duties as
Disbursement Agent énd Administrative Agent by failing to corﬁmunicate them to the Term
Lenders, failing to issue a Stop Fuhding Notice, or failing to take any other reQuired action.

168.  Pursuant to Section 8 of the Credit Agreement, BofA provided notice that the
Revolving Facility commitment was “terminated effectively immediately.” Notably, BofA did
not pufport to'make its termination retroactive to a date prior to the March 2 Notice and March 3
Notice, reflecting BofA’s understanding that such rétroabtive termination was not a remedy
available under the Credit Agreement or applicable law.

169. On April__21, 2009, the Borrower submitted a Noﬁce of Borrowing (the “April 21
Notice”) to BofA, drawing $710 million under the Revolving Facility. In a separate letter sent
thaf same day by Borrower’s counsel to BofA, the Borrower disputed the existence bf any Events
of Default undef.tile Credit Agreement. If the Borrower were able to demonstrate that no Events
of Default under the Credit Agreement had occurred or were continuing as of April 20, 2009,
then Defendants were not au;[hor-ized to terminate the comrﬁitment, and were obligated to fund
$710 million in response to the April 21 Notice. .Dcfendants did not provide such funding.

170.  BofA’s failure to issue a Stop Funding Notice and its app‘rvoval of the prior
Advance Requests was in bad.'faith Iand constituted gross negligence and willful miéconduct. ,
BofA promoted its own self-interest, to the detriment of the Term Lenders, by: 1) causiﬁg the
Revolving Lenders to refuse to fund their Revolving Loans, thereby reducing the collateral
available to the Term Lenders; 2) causing the Delay Draw Lenders to fund their Loans, thereby
enabling the repayment of $68 million in Revolving Loans aﬁd increasing the collateral available

to the Revolving Lenders on account of their existing claims arising from previously issued
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letters of credit under the Revolving Facility; and 3) causing disbursements to be made from the
‘Bank Proceeds Account to allow for construction to continue on the Project. All of those events
dramatically improved the negotiating leverage of BofA and other Revolving Lenders and
reduced the negotiating leverage of the Term Lenders, thereby positioning BofA to seek
concessions from both the Borrower and the Term Lenders in exchange for providing the funds
that already had been committed. Indeed, BofA applied that leverage to negotiate a term sheet
with the Borrower, circﬁlated to the Term Lenders in mid-May 2009, under which the Revolving
I;endefs would have obtained numerous cbncessions adverse to the interests of the Term
Lenders. That proposal failed only because certain of the Revolving Lenders other than BofA
were unwilling to advance funds even on those céncessionary terms.

17t.  On or about May 6, 2009, after haVing succeeded in maximizing its leverage
against the Term Lenders, BofA notified the lenders of its resignation as Disbursement Agent'
and Administrative Agent. |

172. " As a consequence of Defendants’ wrongful and willful refusal to fund and their
termination of the Revolving Facility commitments, the Project has been derailed and the value
of the collateral securing Plaintiffs’ loans has been substantially diminished. Moreover, BofA’s
failure to berform its bbligations as Disbursement Agent and Administrative Agent not only
reduced the amount and value of the collateral securing Plaintiffs’ loans, bﬁt also required
Plaintiffs to advance Delay Draw Loans that, but for BofA’s failure to satisfy its duties, would
have been suspended and ultimately terminated. Accordingly, Plaintiffs have suffered
substantial damages in an amount based upon their pro rata share of the funds wrongfully
disbursed from the Bank Proceeds Account and fheir pro rata share of the Delay Draw Loans for

which they seek compensation.

COUNT I
Breach of the Disbursement Agreement Against BofA

173. . Plaintiffs reallege and incorporate each and every allegation set forth in

paragraphs 1 through 172 herein.
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174. The Disbursement Agreement is a valid and binding contract, pursuant to which
_ BofA agreed to act as Bank Agent and Disbursement Agent. The Disbur_sément Agreement was
intended to directly benefit Plaintiffs. _ |
175.  Pursuant to the terms of the Disbursement Agreement, BofA had a duty to
~ exercise commercially reziéonablé efforts and use commercially prudent practices in performing
its obligations under the Disbursement Agreement, including its duty to fund Advance Requests
if, but only if, all conditions precedient to such funding were met and its corresponding duty to
issué Stop Funding.Notices if all such conditions were not met or if there existed any Defaults or
Events of Default. |
.176. Beginning with Advance Requests made in September 2008, and continuing
through the Meirch 25 Advance Request, BofA materially breached its duties under the ‘
Disbursement Agreement by improperly approving Advance Requests that failed to meet one or
more of the conditions precedent undef Sectiqn 3.3 of the Disbursement Agreement, improperly
issuing Advance Confirmation Notices, im.properly failing to issue Stop Funding Notices as a
result of the failure of conditions precedent to these Advailcc Reqilests and Defaults, and
improperly disbursing funds from the Bank Proceeds Account pursuant to such deficient
Advance Requests. |
177. In breaching its duties under the Disbursement Agreement as set forth herein,
BofA’s actions constituted bad fai'th, gross negligence and willful misconduct, and favored its
own interests over those of the Term Lenders.
178.  Plaintiffs have suffered injury as a result of those breaches because, as a result of
BofA’s approval of the Advance Requests and failure to issue Stcip Funding Notices, the amount
- and value of Plaintiffs’ collateral has been and continués to be diminished, and Plaintiffs hai/e
been required to fund the Delay Draw Loans. BofA’s liability to Plaintiffs is not limited under
Section 9.10 of the Disbursement Agreement by virtue of the fact that: (a) the limitation of

liability does not apply to claims asserted by Plaintiffs; (b) the limitation of liability does not
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apply to the conduct of BofA. for which BofA is liable; and (c) BofA’s bad faith, gross

negligence and willful misconduct are not subject to any limitation on liability.

: COUNT I
‘Breach of the Credit Agreement Against All Defendants

- 179. Pléi'ntiffs reallege and incorporate each and every allegation set forth in

paragraphs 1 through 172 herein. |

180. The Credit Agreement is a valid and binding contract, pursuant to evhich the
Defendants agreed to fund $790 million under the Revolving Facility. |

181.  The March 2 Notice and March 3 Nofice comblied with all applicable conditions

_ undexj the Credit Agreement. Plaintiffs have performed all obligaﬁons required of them under

the Credit Agreement.

182..  The Revolving Loan Lenders had an obligation, not just to the Borrowers, but
also to their co-lenders, to fund in response to the Noticee of Borrowing.

183. Pursuant to the terms of the Credit Agreement, the Defendants were, and
continue to be, obligated to honor the Notices of Borrowing..

184.  In the alternative, in the event that it is judicially determined that, prior to
April 21, 2009, no Events of Default under the Credit Agreement occurred that would authorize
termination of the Revolving Facility commitfnent, then Defendants also were required to fund
the sum of $710 million under the April 21 Notice.

185..  The Defendants’ failure to honor fhe Notices of Borrowing constitutes a material

 breach of their obligations under the Credit Agreement.
| 186. By repudiating their obligations. to fund under the Revolving Facility, the |
Defendants have breached the Credit Agreement. '
| 187.  Plaintiffs, ae parties to the Credit Agreemeﬁt, are entitled to seek damages

against Defendants for their breach of the Credit Agreement. :
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188.  Plaintiffs have suffered injury as a result of the breach beéause, as a result of the -
Defendants’ refusal to honor their obligaﬁon to fund the Revolving Facility, the amount and

value of Plaintiffs’ collateral has been and continues to be diminished.

- COUNT III
~ For Breach of the Implied Covenant of Good Faith and Fair Dealing Against BofA

189. Plaintiffs reallege and incorporate each and every allegation set forth in
paragraphs 1 through 172 herein. | |

190. - The Disbursement Agreement contained an implied covenant of good faith
which prohibited BofA, in its capacities as Administratix}e Agent and Disbursement Agent, frorﬁ
preferring its own interests and the interests of the Revolving Lenders over the interests of the
Term Lenders.

191.  Defendants owed the implied covenant of good faith to Plaintiffs, who are
intended third-party beneficiaries under the Disbursement Agreement.
» 192. BofA breached the implied covenant of good faith by: (a) preferring its own
interests and the interests of the Rex}olving Lenders (including BofA) over the interests of Term
Lenders when it improperly approved Advance Requests, issued Advanée Confirmation Notices,
failed to issue Stop Fﬁnding Noticés, and cauéed the disbursement of funds from the Bank
Proceeds Account; and (b) failing to communicate infofmation to the Term Lenders regarding -
Events of Default that Were known of Should have been known to BofA.

193. . Plaintiffs have suffered injury as a result of BofA’s breach of the implied
‘covenant of good faith. BofA’s liability to Plaintiffs is not limited under Section 9.10 of the
Disbursement Agreement by virtue of the fact that: (a) the limitation of liability does not apply
to claims asserted by Plaintiffs; (b) the limitation of liability does not apply to the conduct of
BofA for which BofA is liable; and (c) BofA’s bad faith, gross negligence and willful

misconduct are not subject to any limitation on liability.
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COUNT IV
Breach of the Implied Covenant of
Good Faith and Fair Dealing Against All Defendants

- 194. Plalntlffs reallege and 1ncorporate each and every allegation set forth in -
paragraphs 1 through 172 herein. '

195.  The Credit Agreement is a Vélid and binding contract, pursuaﬁt' té which the
Defendants agreed to fund $790 million under the Revolving Facility.

196.  The Credit Agreement contains an implied covenant of good faith and fair
dealing. The covenant is intended to prevent parties to a contract from destroying or injuring the
right of other parties to enjoy the fruits of the contract. | _

197.  Defendants owed Plaintiffs a duty of good faith and fair dealing as parties to the
same Credit Agreement. '

198. BofA as Administrative Agent and the other Defendants breached the implied
covenant by adoi:)ting a contrived construction of the Credit Agreement in order to jﬁsti-fy their
refusal to fund the March 2 Notice ahd the March 3 Notice. |

199.  Plaintiffs have performed all obligations required of them under the Credit
Agreement. |

200. Plaintiffs have suffered injury as a result of the breach of the covenant because,
as a result of the Defendants’ refusal to honor their obligatibn to fund under the Revolving
Facility, the amount and value of Plaintiffs’ collateral has been and continues to be diminished.
Furthermore, Plaintiffs have been PteVented from receiving the benefits of their bargain under
the contract Because their ability to obtaiﬁ repayment on their loans has been endangered.

COUNT \%
-For Declaratory Relief Against BofA

201. | Plaintiffs reallegé and incorporate.each and every allegation set forth in
paragraphs 1 through 172 herein.

202. A dispute has arisen between Plaintiffs and BofA regarding BofA’s obligatioris

to Plaintiffs as intended third-party beneficiaries under the Disbursement Agreement. Plaintiffs
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. contend that BofA has breached that agreement by approving the Advance Requests and by
failing to issue a Stop Funding Notice. Plaintiffs are informed and believe and thereon allege
~ that BéfA contends that it has acted in good faith and in compliance with its obligations under
the Disbursement Agreement. -
203. A judicial determination is therefore necessary to resolve this dispute and
ascertain the respective. rights of the parties with regard to the actions.and agreements referenced

_ in this complaint.

COUNT VI
For Declaratory Relief Against All Defendants

204.  Plaintiffs reallege and incorporate each and every allegation set forth in
paragraphs 1 through 172 herein.

205. A dispute has arisen between Plaintiffs and Defendants regarding their
respective rights and obligations under the Credit Agreement. Plaintiffs contend that Defendants
have breached this agreement by failing to fund and by terminating their loan com;nitments
under the Revolving Facility. Plaintiffs are informed and believe and thereon aliege that
Defendants contend that they have acted in good faith and in compliance of their obligations
under the Credit Agreement.

1206. A judicial determination is therefore necessary to resolve this dispute and
ascertain the respective rights of the parties with regard to the actions and agreements reference’d

'~ in this complaint.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs pray for judgment against the Defendants, and each of them,
(a) For compeﬁéatory damages in an amount subject to proof at trial.
(b) For a declaration that BofA has breached its contractual duties under the
Disbursement Agreement as set forth above entitling Plaintiffs to damages in én amount subject -

to proof at trial.
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(c) For a declaration that Defendants have breached their contracfual duties under the
Credit Ag'reement‘as set forth above entitling Plaintiffs to damages in an amount subject to proof
at trial. |

(d) For a declaration that Plaintiffs are excused from performance of any obligations |
owing to Defeﬁdants under the Credit Agreement.

(e) For a declaration thaf any claims asserted by Defendants against the Borrower
should be disallowed pursuant to 11 U.S.C. § 502(b).

(e) For an award of the costs of suit including attorneys’ fees tc; the extent available.

| 63 F of any further relief as this Court deems just and proper.
JURY DEMAND

Plaintiffs.demand a trial by jury for all issues so triable.
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DATED: January 15, 2010 o Respectfully submitted,

/s/ David A. Rothstein
David A. Rothstein
Fla. Bar No.: 056881 .
DRothstein@dkrpa.com

DIMOND KAPLAN & ROTHSTEIN, P.A.

2665 South Bayshore Drive
Penthouse 2B

Miami, FL. 331343 ‘
Telephone:  (305) 374-1920
Facsimile: (305) 374-1961

-and-
HENNIGAN BENNETT & DORMAN LLP

J. Michael Hennigan (pro hac vice)
Kirk D. Dillman (pro hac vice)
865 S Figueroa Street
Suite 2900
Los Angeles, CA 90017
Email: hennigan@hbdlawyers.com
dillman@hbdlaywers.com

Aftorneys for Plaintiffs,
Avenue CLO Fund, Ltd., et al.

771957

-39-



Case 1:09-md-02106-ASG Document 377-3 Entered on FLSD Docket 12/04/2013 Page 1 of 31
Case 1:10-cv-20236-ASG  Document 55 Entered on FLSD Docket 06/01/2010 Page 1 of 31

Case 1:08-md-02106-A5G Document 80  Eniered on FLED Docket 05/28/2010 Pagse 1 of 31

IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
_ CASE NO. 09-MD-2106-CIV-GOLD/BANDSTRA
In re: '

FONTAINEBLEAU LAS VEGAS
CONTRACT LITIGATION

This document applies to:
Case No.: 09-CV-23835-ASG

Case No.: 10-CV-20236-ASG
' /

AMENDED' MDL ORDER NUMBER EIGHTE‘EN;2 GRANTING IN
PART AND DENYING IN PART MOTIONS TO DISMISS [DE 35}; [DE 36];
REQUIRING ANSWER TO COMPLAINTS; VACATING FINAL JUDGMENT?®

L Introduction

THIS CAUSE is before the Court upon the Revolving Lender Defendants’ Motion
to Dismiss [DE 36] and Bank of America’s vl\/l_otion to Dismiss [DE 35] (“thAe Motions”).
Responses and replies were timely _ﬁled with respect to both motions, see [DE 50}; [DE
52]; [DE 56]; [DE 57}, and oﬁ May 7, 2010, oral argument»was held. | have juriédiction
pursuant to 12 U.é.C. § 632, as it is undisputed that both actiohs at issue are “suits of a
civil nature at common law . . . {o vwhich [a] corporation organized under the laws of the
United States [is] a party [and Which] aris[es] out of transactions involving international or

foreign banking.” Having considered the relevant submissions, the arguments of the

1Thi.s Order corrects the inadvertent closure of the Aurelius Action. Count Il of the
Aurelius Complaint remains pending and the final judgment issued in that case must therefore
be vacated.

% Although not labeled as such, MDL Order Number Seventeen appears at [DE 74].

. - 3 All docket entry citations refer to the MDL Master Docket — i.e., Case No.: 09-MD-2106
(S.D. Fla. 2009) —- unless otherwise indicated.
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parties, the applicable law, and being otherwise duly advised_in the Premises, | grant the,
Motions in part and dismiss cértain claims for the reasons that follow.
i Relevént Factual and Procedural Background*

A!thoughA the facts giving rise to the claims at issue are deiailed in my August 26,
2009 Order Denying Fontainebleau’s Motibn for Partial Summary Judgment in the
Sonhem District of Florida Action, sée generally Fontainebleau Las Vegés, LLC v. Bank
of America, N.A., 417 B.R. 651 (S.D. Fla. 2009) (“August 26 Order”), I reiterate the relevant
factual bac_kground here with Citations to the operative complaints® to ehsure that the
record clearly demonstrates that the facts and inferencés upon which this Order is
predicated are drawn only from the operative complaints and the referenced undisputed
central documents.

A. The Credit Agreement and Disbursement Agreement

On June 6, 2007, ’Fontaihebleau Las Vegas LLC and affiliated entities
(“Fontainebleau”) entered into a series of agreements with a number of lenders (“the
Lenders”) for loans to be used for the construction and development of the Fontainebleau

Resort and Casino in Las Vegas, Nevada (“the Project”). (Avenue Compl.°at{{113-115);

* For purposes of a motion to dismiss, | take as true all factual allegations in the
operative complaints and limit my consideration to the four corners of the complaints and any
documents referenced in the complaints which are central to the claims. Griffin Industries, Inc.
v. Irvin, 496 F.3d 1189, 1199 (11th Cir. 2007); Wilchombe v. TeeVee Toons, Inc., 555 F.3d 949,
959 (11th Cir. 2009). To the extent the central documents contradict the general and
conclusory allegations of the pieading, the documents govern. See Griffin, 496 F.3d at 1206.

5 See note 5, infra.

® The operative complaint in the case of Avenue CLO Fund, Ltd.,et al. v. Bank of
America, N.A., et al., Case No.: 09-CV-23835 [DE 84] (S.D. Fla. 2009), will be referred to
throughout as the “Avenue Complaint.” The operative complaint in the case of ACP Master Lid.
and Aurelius Capital Master, Ltd. v. Bank of America, N.A., et al., Case No.: 10-CV-20236 [DE

2
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(Aurelius-Compl. at 1 2-4); see génera/ly [DE 37-1] (“Cr. Agr.”); [PE 37-2] (“Disb;Agr.”).
Among the ag.reem'ents entered into by Fontainebleau and the Lenders' were a Credit
~ Agreement and a Disbursement Agreement. (Avenue Compl. at [ 115); (Aurelius Compl. |
~aty {3, 27). ltis these two agreements that are the subject of thé operative complaints.
In Connection with the June 6, 2007 loan transaction, Fontainebleau and the
Lenders entered into a Credit Agreement that provided, among otherthings, forasyndicate
oflenders to providé three kinds of loans to Fontainebleau: (a) $760 million initial term loan
facility (“the Initial Term Loan”); (b)a $350 million delay draw term loan facAiIity (“the Delay
Draw Term Loan”); and (c) an $800 million revolving loan facility (“the Revolving Loan”).
(Avenue Cbmpl. at § 115); (Aurelius Compl. at [ T 23-24); (Cr. Agmt. at 22, 38). The
Plaintiffs proceeding on fh'e Avenue Complaint (“the Avenue Plaintiffs”) are comhrised of
certain term Iénders that participated in either the Initial Term Loan and/or the Delay Draw
Term Loan. (Avenue Compl. at ﬂﬂ j115‘, 117).” The Plaintiffs proceeding on the Aurelius
Complaint (“the Aurelius Plaintiffs”) are successors—in—interést to certain Term Lenders that
participated in either the Initial Term Loan and/or the Delay Draw Term Lovan (Aurelius
Compl. at § § 10, 25). Bch the Avenue and Aurelius Defendants (collectively
“Defendants”) are lenders that agreed to fund certain. amounts under the Revolving Loan.
(Avenue Compl. at 1 1 102-112); (Aﬁrelius Compl. at ] 11-22). In addition to being a
Revolving Lénder, Defendant Bank of America also was the Administrative Agent for
purposeé of the Credit Agreemeht._ (Cr. Agr. at 8). |

While the Initial Term Loan was to be made on the date of closing, (Cr. Agmt. at 22),-

271 (S.D. Fla. 2010), will be referred to throughout as the “Aurelius Complaint.”

3
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the borrowing of funds under the Delay Draw and Revolving Loans p‘rior to the Project’s
opening date was bgoverned by a two-step borrowing process set forth in the Credit and
Disbursement Agreements. (Aurelius Compl. at ] 32-33); (Avenue Compl. at{J119). First,
Fontainebleau was reqUired to submit a Noﬁce of Borrowing to the Adminietrative Agent
(i.e., Bank of America) specifying the requested loans and the designated borrowing date.
(Aurelius Compl. at 11 33); (Avenue Compl. at § 119); (Cr. Agmt. § 2.4(a)). Upon receipt
of each Notice of Borrowing, the Administrative Agent was required to notify each lender,
as appropriate, so that each lender could, “subject [] to the fulfillment of the applicable
conditions precedent set forth in Section 5.2 [of the Credit Agreement]” and in accordance
with Section 2.1, make its pro rata share of the requested loans available to the
Administrative Agent on theborrewing date requested by Fontainebleau. (Cr. Agr. § §
2.1(c); 2.4(b)). Then, “[u]pon satisfaction or waiver of the applicable conditions precedent
- specified in Section 2.1,” Section 2.4(0) of the Credit Agreementb called for the proceeds
of the loans to be “remitted to‘the Bank Proceeds Account and made available to
[Fon'tainebleau]Ain aceordance with and upoh fulfillment of conditions set forth in the
Disbursement Agreement.”
| The second.step in the borrowing process cqnce‘rns Fontainbleau’s access to the
funds remitted to the Bank Proceeds Account and is governed by the Disbursement
Agreement. Toaccess these funds, Fontainebleau was required to fulfill certain conditions
set forth in the Disbursement Agreement — including, but not limited to, the submission of
an Advance Request to Defendant Bank of Ameriea as Disbursement Agent — at which
‘point the loan proceeds would be disbursed in accordance with the Disbursement
Ag.reement.' (Avenue Compl. at f 120); (Aurelius Compl. at § 37); see also (Disb. Agr. §

4
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§ 2.4, 3.3).

However; pursuant to Section 2.5.1 of the Disbursement Agreerhent;
Fontainebleau’s right fo disburse.ments‘ was not absolute.. That section provides that
DefendantBank ofAmeric‘a (as'DisbursementAgent) wés required to issue a Stop Funding.
NAotice “liln the event that (i) the conditions precedent to an Advance [set forth in Seétion

- 3.30of thé Disbursemént Agreement] have not been satisfied, or (i) [Wells Fargo, N.A. or
Baﬁk of America] notifies the Diéb'ursement Agent [Bank of America] that a Default or an
Event of Default has occurred and‘ is continuing . . . .* (Disb. Agr: § 2.5.'1); (Aurelius
Compl. at'ﬂ 37); (Avenue Compl. at § 124). Under the Disbursement Agreément, the
issuance of a Stop Funding Notice has the effect' of preventing disbursements from the
accounts subjec;t to certain waiver prdvisions and limited e*ceptions not at issue. (Disb.
Agr. § 2.5.2). | |

. As noted, Defendants’ agreement to make Revolving Loans to Fontainebleau is

“governed by Section 2.1(c) of the Credit Agreemeni. The first sentence of Section 2.1(c)
provides, in pertinent part, that “[s]ubject to the tefms and' conditions [of the Creditx
Agreement],’ egch Revolving Lender severally agrees to make Revolving Loans to
[Fontainebleau] provided that . . . unless the Total Délay Dréw Commitments have been
fully drawn, the aggregate outstanding principal amdunt of all Revolving Loans and Swing
Line Loans shall not exceéd $1 50,000.,000.” (emphasis in original). The second senténce
of Section 2.1(c) provides that “[tlhe making of Revolving Loans which are Disbursement

Agreement Loans shall be subject only to the fulfillment of the applicable conditions set

 The provision reads.“[s]ubject to the terms and conditions hereof.” (Cr. Agr. § 2.1(c)).
Section 1.2 states that “hereof . . . shall refer to this Agreement as a whole.”

5
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forth in Section 5.2.” (emphasis in original). Section 5.2 provides, in pertinent part, that
“[tihe agreément of each lender to make [the Revolving Loans atissue here]. . . is sleject
only to the' satisfaction of following conditions 'precedent: (a) Borrowers shall havé
‘submitted a Notice of Borrowing'specifying the émount anvd Type of the Loans requestéd,
and the making thereof shall be in compliance with the applicable provisions of Section 2
»n8

of this Agreement.

B. The March 2009 Notibes of Borrowing and Disbursements

On March 2, 2009, Fontainebleau submitted a Notice of Borrowing (“March 2
Notice”) to Defendant Bank of America, as Administrative Agent, that simultaneously
“request[ed]” the entire amount available under the - Delay D_raW Term Loan (ie.,
$350,000,000) and the Revblving Loan (i.e., v$670,000,000).9 (Aurelius Compl. at § 44);
(Avenue Compl. at ] 141). At the time of the March 2, 2009 request, approximately $68
million in Revolving Loans had previously been funded ‘and remained outstanding.
(Aurelius Compl. atﬂ45);.(Avenue Compl. at152). On March 3, 2009, Bank of America,
as Administrative Agent, wrote to Fqntainebleau rejecting the Maféh 2 Notice, stating that
the March 2 Notice did not comply with Section 2'.1 (c)(iii) of the Credit Agreement, which

does not allow the aggregate outstanding principal amount of the Revolving Loans to

® The second and third conditions precedent set forth in Section 5.2 are not relevant to
the claims at bar. S : '

® The Aurelius Complaint alleges that Fontainebleau issued a Notice of Borrowing
“drawing” the above-referenced loans on March 2, 2009. (Aurelius Compl. §] 44). However, the
Notice of Borrowing, which is reproduced in the body of the Complaint, states that"
Fontainebleau was “requesting a Loan under the Credit Agreement.” /d. at 11. Where there is
a conflict between allegations in a pleading and the central documents, the contents of the
documents control. See Section lli, infra. '
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exceed $150,000,000 unless the Delay Dfaw Term Loané, have been “fully drawn.”
: (.Aurelius Compl. g ﬂ'50¥51); (Avenue Compl. at {f 9 143-45). On March 3, 2009,
Fontainebleau wrote to Bank of America articulating its position that its March 2, 2009
Notice complied with the Credit Agreement because “fully drawn” meant “fully requested,”
_n_gf“fully funded,” as Bank of America was Contending.. (Aurelius Compl. at 1] 9 54-55);
(Avenue Compl. at§] 141). Thus, according to Fontainebleau, the simuitaneous request for
: tﬁe remainder of the Delay Draw Term Loan and thé Revolving Loahs complied with the
Credit Agreement because the Delay Draw Term Loans had been “fully drawn” by virtue
of having been “fully fequesfe’d.’; Id.
- On March 3, 2009, Fontainebleau issued éndther Notice of BorroWing (“the March
3 Notice), which was nearly identical to the March 2 Notice, but pUrported to correct a
“scrivener’s error” in the March 2 Notice by reducing the amountvof Revqlving Loans
requested from $670,000,000 to approximately $656 million in order to account for
‘approximately $14 million of Letters of Credit that were odtstanding and had not been
considered in connection with the March 2 Notice. (Avenue Compl. at q 141); (Aurelius
Compl at [ 56). On March 4, 2009, Defendant Bank of América rejected the March 3
Notice for the same reason it rejected the March 2 Notice (i.e., the Notice, ‘which '
. simulténéously requested $350,000,000 in Delay Draw Term Loans and R‘evolving Loans.
in excess of $150,000,000 in Revolving Loans, did not comply with Section-2.1(c)(iii)
because the Delay Draw Term loans had not yet been “fully drawn”). (Aurelius Compl. at
9157); (Avenue Comp. at  144). | |
v- In an attempt to remedy the “fully drawn” issué, Fontainebleau issued yef another
Notice of Borrowing on March. 9, 2009 (“the March 9 Notice”). (Aurelius Compl. at § 65)

7
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(Avenue Compl. at [ 151). The March 9Notice was directed solely to the Delay Draw Term
Loan,. requesting the full émount of the $350,000,000 commitment. /d. 'Despite’ the fact
‘that Bank of America “received notice . . . [iln Septefnber and October 2008 that Lehman
[Brothers] fail[ed] to comply with its funding obligations under the Retail Facility” in violation
of Section 3.3.3 offhe Disbursement Agréément, Defendant Bank ofAmericé did no t issueb.
a “Stop Funding Notice.” (Aurélius Compl. at [ 96-109); (Avenue Compl. at  129-133). |
Instead, it processed the March -9 Notice and seht it to all the Delay Draw Term Lendérs,
advising them that the March Notice complied with the Credit Agreembent ahd that the
Delay Draw Lenders were required to fund. (Aurelius Compl. at [ 66); ‘(Avenue Compl. at
i1 153). Plaintiffs allege that Bank of America “Willfull.y took no action in response to the
notice™ regarding Lehman Brothers’ defaullt, “favorfed] its own inferests over those of the
Delay Draw lenders” by failing to issue a Stop Funding Notice, (AuAreIiUS Compl. at 109,
151), and failed to act “because itwished to preserve its ongoing business relationship with
the Borrower and its principal indirect owners, including Jeffrey Soffer.” (Avenue Compl.
at § 129-30). | | |

On or abdut March 10, 2009, Plaintiffs funded théir commitments under the Delay‘
Draw Term Loans. In all, the Delay Draw Term Loan Lenders funded approximately
$337,000,000 of the $350,00,000 Delay Draw Loan.‘.0 (Aurelius Compl. Y 1 at 66-67);
(Avenue Compl. at 9 154). Of these Delay Draw Term Loan proceeds, $68,000,000 were

used to repay “then outstanding” Revolving Loans in accordance with Section 2.1(b)(iii) of

1% The $13 million financing gap resulted from the failure of certain Delay Draw Term -
Lenders to fund their respective portions of the Delay Draw Term Loans in response to the
March 9 Notice. (Avenue Compl. at { 157). This financing gap, however, is irrelevant for
purposes in this Order. :
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the Credit Agreement, of which a twenty-five percent share was atiributéble'to Bank of
America as a Revolving Lender. (Avenue Combl. at 9 152-53). Then, on or about March
25,2009, Bank of America disbursed more than $100,000,000 of‘the Delay Draw Term
Loah proceeds to Fontainebleaupursuantto an Advance Request submitted on March 25,
2009. (Avenue Compl. at { 165); (Aureliué Compl. at §] 124). In addition, on or about
March 23, 2009, Bank of America sent a letter to Fontainebleau regarding the Revolving .
f Loans; the letter stated that because “almost ‘all of the [Delay Draw Term Loans] have
funded . . . Section 2.1(c)(iii) now permits the Borrower to request Revolving Loans which
result in the aggregate amount outstanding under the Revolving Commitments being in

‘excess of $150,000,000.” (Aurelius Compl. at § 89); (Avenue Compl. at §] 163).

C. Events Subsequent to the March 25 Advance
On April 20, 2009, Bank of America, .“in its capacity as Administrative Agent, sent
a letter to [Fontainebleau], the Leﬁders and other parties, in which [Bank of America]
advi_Sed that. [it has been] determined that one or more Events of Defaﬁlt have occurred
andA are occurring” and stating that the Revolving .Loan commitments were being
“terminated effective immediately“ pursuant to Section 8 of the Credit Agreement (“the
Termination Notice").' (Aurelius Compl. at  73); (Avenue Compl. at §f § 167-68).
According to Plaintiffs, Bank of America was aware of these Events of Default prior to the
March 25, 2009 Delay Draw Term Loan disbursement, but failed to take appropriate actioh
(e.g.., issuing a Stop Funding Notice). (Aurelius Compl. at §J 128); (Avenue Compl. at |
167). -
Oh April 21, 2009; Fontainebleau sent a Notice of Borrowing (“the April 21 Notice”)
. requesting $710,000,000 under the Revolving Loan facility; this Notice of Borrowing was

9
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nlot honored. (Aurelius Compl. at § 1 71-72); (Avenue Compl. at { 169). Subsequent to
April 21, 2009, the-Project was “derailed and the value of the collateral securing Plaintiffs’
loans [was] substantially diminished.” (Avenue Compl. at § 172); (Aurelius-Compl. at
153). Plaintiffs - allege that they have been damaged by the derailment of the Project, the
diminution in the value .of their collateral-, and the purportedly implroper March 25
disbursement of Deiay Draw Term Loan proceeds; it is further alleged that these damages
were the reéult of Defendants’ improberfailuré to fund the March 3, 2009 Notice and Bank
of America’s material breaches of the Credit‘and Disbursement Agreements. (Aurelius
Compl. at § 151-53); (Avenue Compl. atf172), |

Based on these allegations, the Avenue and Aurelius Plaintiffs filed the instant
lawsuits in June and September 2009, respectively. The Aurelius Complaint aéserts three -
causes of action. The first is a contract claim against all Defendants for breach of the
Credit Agreeme'nt as a result of their failufe to -f_un'd the Notices of Borrowing submitted on
orabout March 2 and 3, 2009. The second is also a contract claim for breach of the Credit
Agreement against all Defendants, but is predicated upon Defendants’ failure to fund the
April 21, 2009 Notice of Borrowing. The third count also sounds in contract, but asserts

~ a breach of the Disburéement Agreement against Bank of America.

The Avenue Complaint, on the ofher hand, asserts six causes of action: the first is o
for breach of the Disbursement Agreemvent against Bank of America; the second.is for
breach of the Credit Agreement against all Defendants; the third asserts that Bank of
Americé breached the implied co_venant'of good faith and fair dealihg by favoring its own’
interests and those of the Revblving Lenders (including itself) over those of the Term.
Lendefs and failing to communicate with the Term Lenders kegarding Events of Default;

10
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the fourth élleges that all Défendants breached the implied covenant of good féith and fair
dealing by adopting a contrived construction ofthe CreditAgreément in order to justify their
’fefusal to fund the March 2 and 3 Notices; and finally, the fifth"and sixth counts requestb
declératory relief regarding the parties’ rights and ébligations vis-a-vis the Credit and

Disbursément»Agreements. Pursuant to Rule 12(b)'(6), Defendants now requést dismissél
| of Plaintiffs’ breach of contract and implied covenant claims. See [DE'35]; [DE 36].

D. _ The Southern District of Florida Action and the Current MDL Proceedings

When Fontainebleau’s project was derailed in Spring 2009, Fontainebleau filed a
voluntary Chapter,1_'1 petitioh in the United_ States Bénkruptcy'Court for the Southern.
District of Florida. On the same day thét Fontainebleau filed for bankruptcy protection, it
commenced an é‘dversary proceeding againsf the Revolving Lenders_(including Bank of
America) ‘seeking, among other things, a ruling requiring the Revolving Lehders to “turn
over” the approximately $657 million requested via the March 3 Notice to the bankruptcy
estate in pursuant to 11 U.S.C. § 542(b) (“the Florida Action”). On June 9, 2009,
Fontainebleau filed a Motion for Partial Summary Judgment in the Bankru_ptcy Cou.rt. asto

_‘its turnover claim, and 6n June 16, 2009, Defendants filed é Motion td Withdraw the
Reference pursuant to 28 U.S.C.A § 157(d). On August 4, 2009, | granted Defendants’
Moﬁon to Withdraw thejRefe'rence in the Florida Action. After permitting the Term Lenders
to:vfile an amicus brief, | denied Fontainebleau’s motion for partial summéry judgment,

concluding as a matter of.law that, for purposes of the Credif Agreement, “fully drawn’

unambiguously means “fully funded.’.’ Fontainebleau Las Vegas, LLC v. Bank of America,

11
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N.A,, 417 B.R. 651, 660 (S.D. Fla. 2009‘).11 |

In December 2009, the Joint Panel on'MuItj-District Litigation (“the Pahel”) heard the
Avenue Plaintiffs’ motion for centralization of their lawsuit and the Florida Action in the
Southern Dfstrict of Néw York. Defendants and the Aurelius Plaintiffs objected, requesting
that the suits b_e transferred to the Southern District of Florida for pre-trial proceedings.
After considering the parties’ positions, the Panel iésued an Order finding “that
centralization under Section 1407 in the Southern District of Florida will serve the
convenience of the parties and witnesses and promote thejust and efficient conduct of the

| litigation.” In re: Fontainebleau Las Vegas Contract Litigation, 657 F. Supp. 2d 1374, 13_75

('J.P.M'.L. 2009). Foilowing the issuance of the Panel's Order, the Avenue Action was
transferred to me for pre-trial proceedings. Approximately one month later, the Aurélius
Action was also tfansferred to me as a “tag-along” action in accordance with the Panel's
directive. /d. at 1374 n.2. - As the MDL judge, | now consider thAe ins.tant motions to
dismiss. See Rule 7.6, R.P.J.P.M.L. (providing that transferee district court may hear and
enter judgment upon a motion to dismiss). | |

III.> Standard of Review

For purposes of deciding a motion to dismisé, my review is limited to the four

corners of the operative complaint and any documents referred to therein that are central

" Alternatively, | noted that “even if my conclusion that ‘fully drawn’ unambiguously
means ‘fully funded’ is in error . . . [Fontainebleau’s] reasoning at best suggests that its
interpretation is a reasonable one, but not the conclusive one, and requires the denial of partial
summary judgment.” /d. at 661. | further noted that “[e]ven if [Fontainebleau] is correct that the
term ‘fully drawn’ unambiguously means ‘fully requested,’ | am persuaded by Defendants'
arguments that they were entitled to reject the March 2 Notice on the basis of Plaintiffs defauit”
and found there to be “genuine issue[s] of material fact as to whether Borrower was in default
as of March 3, 2009.” Id. at 663-65.

12
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to the claims atissue. Griffin Industries, Inc. v. Irvin, 496 F..3d 1189, 1199 (11th Cir. 2007);
Wilchombe v. TeeVee Toons, Inc. 555 F.3d 949, 959 (11th Cir. 2009); see'also Day v.
Taylor, 400 F.3d 1272, 1276 (1 1tthir. 2005) (noting that district cdurts “may consider a
document attached to a motion: to dismiss without converting the motion into one for
summary judgment if the attached document is (1) central to the plaintiff's claim and (2)
undisputed”). Where there is a conflict between allegations in a pleading and the central
documents, itis “well settled” that the contents of the docume‘nts control. Griffin, 496 F.3d
at 1206 (quoting Simmonsv. Peavy-Welsh Lumber Co., 113 F.2d 812, 813 (5th Cir. '1 940)).
" Thus, only the contents of the operatiVe complaints and the undisputed central documents
will be consid_ered- for purposes of this Order. |
In determining whether to grant Defendants’ motions to dismiss, | must accept all
the factual allegations' in the complaints as true and evaluate all reasonable inferences
derived from those facts in the light most favorable to the Plaintiffs. Hill v. White, 321 F.3d
1334, 1335 (11th Cir. 2003);- Hoffend v. Villa, 261 F.3d 1148, 1150 (11th Cir. 2001).
“Federal Rule of Civil Procedure 8(a)(2) requires vonly ‘a short and plain statement of the
claim showing that thle pleader[s] are entitled to relief,” in order to ‘give the defendant[é] fair
notice of what the . . . claim is and the grounds upon which it rests.” * Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 1959 (2007) (quoting Conley v. Gibson, 355 |
U.S. 41,47, 78 S.Ct. 99, 103 (1957)) “Of course, ‘a formulalc recitation of the elements
~ of a cause of action will not do.” Watts v. Fla. Int’l. Univ., 495 F.3d 1289, 1295 (11th Cir.

2007) (quoting Twornbly, 550 U.S. at 555). “While Rule 12(b)(6) does not permit dismissal

*? Legal conclusions, on the other hand, need not be accepted as true. Ashcroft v.
Iqbal 129 S.Ct. 1937, 1949-50 (2009).
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of a well-pleaded complaint simply bécause it strikes a savvy judgé that actual proof of
thosevfacts is improbable, the factual allegatibns must be enough to raise a right to relief
above the spéculative level.” Watts, 495 F.3d at 1295 (citing Twombly, 550 U.S. at 555)
(internal quotation marks omitted)). - In other words, “[t]o survive a motion to dismiss, a
complaint must pontain s.ufﬁcient factual matter, accebted as true, to ‘state ‘a_ élaim to relief
that is plausible on its face‘.’ ” Ashcroft v. Igbal, 129 S.Ct. 1937, 1949 (‘_2009) (quoting
Twombly, 550 U.S. at 570). “A claim has facial plausibility when the piaintiff[s] plead[]
factual content that‘.allows the court to draw the reasonable inference that the defendant
is liable for the misconduct alleged.” Id. It follows that “where the well-pleaded facts do
not permit the court to infer more than the mere possibility ‘of misbonduct, the complaint
has alleged — but it has not ‘show[n] ’ — ‘that the pleader is entitled to relief.’ ” Id. at 1950
(quoting Fed.R.Civ.P. 8(a)(2)).
V. Analysis

A, Breach of Credit Agreement —‘C'ounts | and Il of the Aurelius Complaint;
Count |l of the Avenue Complaint -

1. Plaintiffs Lack Standing to Assert Claims for Failure to Fund
In support of their request for dfsmissal,»Defendants.contend that Plaintiffs lack
standing to pursue. claims based on Defendants’ alleged bfeaches of the Credit
Agre'eme,nt. | agree. “Standing is a threshold jurisdictional quesﬁon which must bé
addressea prior to and independent of thé merits of a party's claims.” Bochese v. Town
of Ponce Inlet, 405 F.3d 964, 974 (11th Cir. 2005) (quoting Dillard V. Baldwin County
Comm'rs, 225 F.3d 1271, 1275 (11th Cir. 2000)). Absent an adequate showing of

standing, “a courtis not free to opine in an advisory capacity about the merits of a plaintiff's

14
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claims.” Id. The burden of éstablishing_ standing is on the Pl'aintiffé. Id. at 976; see also
AT&TMobility, LLC v. National Ass’n for Stock Car Auto Racing, Inc., 494 F.3d 1357, 1360
(11th Cir..2007) -
Pursuant to Article |1l of the United States Constitution, Plaintiffs “must establish that
[they] ha[ve] suffered an injury in fact” to have standing to challenge Defendants’ failure
| to_fund under the Credit Agreement.® AT&T Mobility, 494 F.3d at t360 (citing Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560 (1992)). “To establish injury in fact, [Plaintiffs]
muét firstdemonstrate that [Defendants] ha‘[ve] invaded alegally protected interest derived
by [Plaintiffs] from the [Credit] Agreement between [Plaintiffs] and [Defendants].” /d.
(citation and internal quotation marks omitted). The question of whether, for standing
purposes, Plaintiffs have “alegally enforceable right” with respect to a contractual covenant
is a matter of state law. /d. (citation omitted); sée also Mid-Hudson Catskill Rural Migrant
Ministry, Inc. v. Fine Host Corp., 418 F.3d 168, 173 (2d Cir.‘2005) (Sotomayor, J.) (citing
various cases applying state law to determine whether parties had sta_nding to sue for

breach of contract). Accordingly, | must look to New York law™ to determine whether

¢

'® | recognize the parties’ position that having “standing” to sue for a breach of a-
contractual promise is distinct from the concept of Article Ill standing. [MTD Hr’g Tr. 3:25 p.m,,
May 7, 2010] (“| have always just thought of this as having been innocently mislabeled. | agree
with [defense counsel] that when they said standing, what they really meant was the term
lenders don’t have any contractual right”). While there is case law supporting this contention,
the Eleventh Circuit treats the question of whether a party has a “legally enforceable right” with
respect to a contractual promise as an Article lll issue. AT&T Mobility, LLC v. National Ass’n for
Stock Car Auto Racing, Inc., 494 F.3d 1357, 1360 (11th Cir. 2007); Bochese v. Town of Ponce
Inlet, 405 F.3d 964, 975-980 (11th Cir. 2005). Accordingly, | treat it as such. | emphasize,
however, that this distinction has no bearing on the motions at bar, for Plaintiffs’ contract claims
must fail if they lack standing, regardless of how the standing issue is framed.

" At oral argument, the parties agreed that the question of whether Plaintiffs have a
{egal right to enforce the Revolving Lenders’ promise to fund the loans at issue must'be
determined pursuant to New York law. [MTD Hr'g Tr. 3:25 p.m., May 7, 2010]. In determining
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Plaintiffs have standing to assert claims for breach of the Credit Agreement based on
Defendants’ failure to fund‘ the Revolving Loans pursuant to the March and April Notices
of Borrowing. (Cr. Agr. § 10.11) (stating that “rights and obligations of the parties under
this agreement shall be governed by, and construed and interpreted in accordance with the
law of the State of New York?). |
Ubnder- New York contract law, “[a] promise.in a contract creates-a duty in the °

promisor to any intended beneficiary to pe.rform the promise, and the intended beneficiary
may enforce the duty”; thus, only intended beneficiaries of a promise “halve] the right to
proceed againist the promisor” for breach of said pr:omise.15 Restatement (Second) of
Contracts § 304 (1979); Hamilton v. Hertz Corp., 498 N.Y.S. 2d 706, 709 (N.Y. Sup. Ct.
1986) (citing Restatement (Second) of Contracts § 304 (1979)). This well-established rule
abplies with equal force to both bipartite and multipartite agreemehts. See Berry Harvester
v. Walter A. Wood Mowing & Reaping Machine Co., 152 N.Y. 540, 547 (N.Y. 1897)
(holding that a plaintiff may not enforce every promise contained in a multipartite
agreement; rather, the specific promis_e a p|ainﬁff seeks to enforce must have .been
intended for the plaintiff’'s benefit). Thus, in the context of a multipartite contract, “the mere

fact that [Plaintiffs] signed the agreement is not controlling; they may have enforceable

and applying the law of New York, | must follow the decisions of the state's highest court, and in
the absence of such decisions on an issue, must adhere to the decisions of the state's
intermediate appellate courts, unless there'is some persuasive indication that the state's
highest court would decide the issue otherwise. See Best Van Lines, Inc. v. Walker, 490 F.3d
239, 245 n. 9 (2d Cir. 2007)._

'S While the Plaintiffs and Defendants disagree as to whether Plaintiffs were intended
beneficiaries of the Revolving Lenders’ promise to fund, both sides appear to agree that one
must be an intended beneficiary of a promise in order to have a legal right to enforce it. [MTD

"Hr'g Tr. 3:35 p.m. - 3:38 p.m.].
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rights under some of its provisions and not have enforceable rights under other provisions.”
'A/exander v. United States, 640 F_.2d 1250, 1253 (Ct. Cl. "1981) (finding that party to
agreement was no"c an intended b_eneficiéry ofa certain promise and thebre'fore had no legal
right to enforce that promise and noting that Berry Harvester is a “Ieéding casé” on the
subject)L In such cases, the “Criticél in_quiry is whether the parties to the agreement
intended to give [Plaintiffs] the right to enforce” the promise at issue at issue.”® Hence, in
order to have standing to sue Defendants’ forfailure to fund fhe Rlevo,lving. Loans, Plaintiffs.
mustadequately demonstrate thattheyv are} “inteﬁded beneficiaries” of Defendants’ promise
to fund the Revolving Loans under the Credit Agreement.

The qu'estion of whether a party is an intended or-incidental beneficiary‘of a
particular contractual promise can be determined “as amatter of law” based on the parties’

intentions as expressed in the operative agreement. See generally Fourth Ocean Putnam

Corp. v. Interstate Wrecking Co., Inc.; 66 N.Y. 2d 38 (N.Y. 1985) (affirming lower court’s

"8 Although this argument was not raised in its opposition papers, counsel for the
Aurelius Plaintiffs asserted at oral argument that Section 260 of New York Jurisprudence
(Second) Contracts and Section 297 of the Restatement (Second) of Contracts support the
conclusion that all parties to a multipartite agreement are presumed to have a right to enforce .
every promise contained therein unless a party’s right to enforce “is specifically severed.” [MTD -
Hr'g Tr. 3:38 p.m.]. Having reviewed these sections, | reject this contention and note that
Plaintiffs appear to have conflated two distinct concepts in advancing this argument: the firstis
whether a party has a legal right to enforce a particular promise; the second is whether the right
to enforce a particular promise is held jointly or severally by multiple parties. The issue here is
not whether Plaintiffs and Fontainebleau have a “joint” or a “several” (i.e., separately
enforceable) right to enforce the Revolving Lenders’ promise to fund; rather, the question is.
whether Plaintiffs have any right whatsoever to enforce that promise. With respect to this
issue, it is clear that the Berry Harvester test controls — i.e., “[w]hether the right or privilege
conferred by the promise of one party to a tripartite contract belongs to one or both of the other
parties depends upon the intention of the parties; the mere fact that there are three parties to
the contract does not enlarge the effect of any promise, except as it may extend the advantage
to two persons instead of one where that is the intention.” 22 N.Y. Jur. 2d Contracts § 260
(2010) (citing Berry Harvester v. Walter A. Wood Mowing & Reaping Machine Co., 152 N.Y.
540 (N.Y. 1897)).
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‘determination that, as a matter of léw, party was not an intended beneﬁciafy); see also
Berry Harvester, 152 N.Y; at 547 (“whether the right or privilege conferred by the promise
}of one party to a tripartite contrac‘tvbelon’gs to bne or both of the other contracﬁng parties
depend upon. the ihtention as gathered from the words used ... If the contractual
language is ambiguous, however, 'courts may conside'r the c'o.ntractual language “in light
of the surrounding circumstances” in order to discern the intentiqn of the parties. Berry
Harvester, 152 N.Y; at 547.

Traditionally, New Yorklaw held that “fhe absence of any duty . . . to the beneficiary
[vis-a-vis a particular promise]. . . negate[d] an intention to benefit” the beneficiary. Fourth
Ocean, 66 N.Y. 2d at 44-45. However, as New York’s highest court has noted, that
requirement “has been progressively relaxed.” /d. (citation omitted). Today, the rule is that
a beneficiary can establish that he has standing to enforce a particular promise “only if no
one other than the [beneficiary] can reCOv‘er if the promisor breaches the [promise] or the

- contract language . . . clearly evidence[s] an in.tent to permit enforcement by the
third-party.” Abu Dhabi Commercial Bank v. Morgan Stanley & Co. Inc., 651 F. Supp. 2d
155, 172 (S.D.N.Y. ?009) (citations and internal (juotation marks omitted) (emphasis.
added); see also Fourth Ocean, 66 N.Y. 2d at 45 (concluding that a third party to a promise

can enforce the promise if “no one other than the third party can recover if the promisor

" The fact that some of the cases cited involve third-party beneficiaries that were not
actually “parties” to the written agreements at issue does not render the cases inapposite. As |
have already explained, it is the intent of the parties with respect to the individual promise at
issue that is critical. See Berry Harvester, 152 N.Y. at 547 (“any party . . . may insist upon the
performance of every promise made to him, or for his benefit, by the party or parties who made
it"). For example, in a tripartite contract setting where A makes an enforceable promise to B
that is-expressly intended for the benefit of C, C is a “third-party beneficiary” of that promise
notwithstanding the fact that he, she, or it is technically a “party” to the written agreement.
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b.reaches or that the'lahguage éf the contract otherwise clearly evidences an intent to
permit enforcement by the third party”) (emphasis added). |
| Here, there is no ambiguity with respect to the prdmise at issue, which states that
“each Revolving Lender severally agrees to make Revolving Loans fo Borrowers from time
to time during the Revolving Commitrent Period.” (Cr. Agr. § 2.1(c)) (emphasis added).
- This prbmise creates a duty on the part of Defendants to make loans to Fontainebleau in
accordance with the Credit Agreement; it does not establish a duty to the Plaintiffs here or
“clearly evidence an intent to permit enforcément by [Plaintiffs].” Fourth Océean, 66 N.Y.
2d at 45. Additionally, it is not the case that “no one'other than [P_Iaintiffsj can recover if
[Defendants] breéche[d],” id., as Fontainebleau would unqugstionably be able to recover
if it were able to prove that it suffered damages as a result.of Defendants’ material breach
of the Credit Agre_erhent. While [ recognize that “the full performance of [Defendants’
purported bbligation to fund the Revolving Loéns] might ultimately benefit [Plaintiffs],” .this,
at best, establishes that Plaintiffs were “incidental-beneficiaries” of Defendants’ promise
to Fontainebleau to make Revolving Loans. Four;‘h Ocean, 66 N.Y. 2d at 45; see also
Sa/zmén v. Holiday Iﬁns, Inc., 48 N.Y.S. 2d 258: 261 (N.Y. App. Div. 4th Dept. 1975)
(finding Holiday Inns, an inte.rim lender, to be an ihcidental beneficiary of ﬁnancing
agreement between plaintiff and permanent lender because agreement'called for the
permanent lender to pay money to plaintiff, not Holiday Inns, and further noting that “the
typical case of an incidental beneficiary is where A prémises B to pay him money for his
expenses [and] Creditors ova (though they rﬁay incidentally benefit by the performance |

of A's promise) are not generally allowed to sue A”) (citation and internal quotation marks
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omi’t’ced).1é
Because New York law requires that one be an “intended beneficiary;’ of a particular
promise in order to have a Ie‘gall right to enforce that promise, and because Plaintiffs have
failed to adequafely demonstrate that they were “inte_hded beneficiaries” of Defendants’
promise to fund the Revolving Loans at issue, Counts | and Hl of the Aurelius Complaint
and Count Il of the AvenUe‘CompIaint must be dismissed with prejudice."®
2. Even if Plaintiffs Had Standing to Enforce Defendants’ Promises‘ to
Fund, Defendants Were Not Obligated to Fund the March Notices
of Borrowing ' A S
Even ff Plaintiffs had standing to enforce Defendants’ promises to fund the
Revolving Loans at issue, Plaintiffs have not demonstrated that Defendants breached the
Credit Agreement by rejecting the March Notices.of Borrowing because: (1) “fully drawn,”
as used in Section 2.1(c)(iii) of the Credit Agreement, unambiguously means “fully funded”;
and (2) the Delay Draw Term Loans had not been “fully drawn” at the time.Fontainebleau
submitted thé March-Notices of Borrowing.

Under New York law, a breach of contract claim “cannot withstand a motion to

'® Plaintiffs cite to Deutsche Bank AG v. J.P. Morgan Chase Bank, 2007 U.S. Dist.
LEXIS 71933 (S.D.N.Y. Sept. 27, 2007), in support of the contention that they have a legally
enforceable right in Defendants’ promise-to fund the Revolving Loans. This case fails to
buttress Plaintiffs’ position regarding standing, as it involved claims for declaratory relief, not
breach of contract — claims that have different requirements with respect to standing than the
contract claims at bar. Deutsche Bank, 2007 U.S. Dist. LEXIS 71933, * 5 (noting that parties
were only seeking “declaration[s}"); compare Fieger v. Ferry, 471 F.3d 637, 643 (6th Cir. 2006) -
(discussing standing requirements in declaratory relief actions) with Alexander v. United States,
640 F.2d 1250, 1253 (Ct. Cl. 1981) (discussing standing requirements in context of multi-party
contracts). Thus, contrary to Plaintiffs’ contention, the Deutsche Bank court did not sub silentio
conclude that lenders are intended beneficiaries of other lenders’ promises to fund a borrower's
loans.

"% See Section V, infra (explaining why the dismissal is with prejudice).
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dismiss if the express terms of the contract contradict plaintiff{s’] allegations of breach.—”
Merit, No. 08-CV-3496, 2009 WL 3053739,- *2 (S.D.N.Y. Sept. 24, 2009) (citing 805 7"h/'fd
Ave. Co. v. M.W. Realty Assocs., 58 N.Y. 2d 451, 447 (N.Y. 1983)). Thus, courts are not
required to “accept the allegations of the complaint as to hbw to construe” the agreemeht
at issue. /\/Ierit_, 2009 WL 3053739, *2. lnstéad, courts must enforce written agreements
" ‘according to the “plain meaning” of their terms. Greenfield v. Philles Records, 98 N.Y. 2d
562, 569 (N.Y. 2002). When interpreting the meaning of contractual provisions, courts are
generally required to “discern the intent of the parties to the extent their intent is evidenced
by their written agreement.” Int] Klafter Co. v. Cont. Cas. Co., 869 F.2d 96, 100 (2d Cir.
1989) (Citing' Slatt v. Slatt, 64 N.Y. 2d 966, 967 (N.Y. 1985)). Thus, “[ijn the absence of
ambiguity, the intent of the parties must be determined from their final writing and no parol
evidence or extrinsic evidence is admissible.” /d. (embhasis added) (citation omitted).
H_owever, “[elxtrinsic evidence of the parties’ intent may be considered . . . if the agreement
is ambiguous, which is an issue of law for the courts to decide.” Greenﬁeld, 98 N.Y. 2d at
569. |
Whether én agreement is “ambigu[ous] is determined by looking withfn_ the four
corners of the document, not to outside sources.” Kass v. Kass, 91 N.Y. 2vd 554, 556 (N.Y.

1998) (citation omitted).*® “Consequently, any conceptions or understandings any of the

. 20 Plaintiffs urge me to consider the manner in which the word “drawn” is generally used
in New York statutory and case law in order to discern the intended meaning of the phrase “fully
drawn,” citing to Hugo Boss Fashions, Inc. v. Fed Ins. Co., 252 F.2d 608, 617-18 (2d Cir. 2001)
for the proposition that “an established definition provided by state law or industry usage will
serve as a default rule . . . unless the parties explicitly indicate, on the face of their agreement,
that the term is to have some other meaning.” However, as the Second Circuit noted in the
sentence preceding the quote excerpted by Plaintiffs,; “widespread custom or usage serves to
determine the meaning of a potentially vague term,” not an unambiguous one. /d. (emphasis
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parties may have had during the duration of the contracts is immateﬁal and i‘r'nadmissible;”
Int!l Klafter Co., 869 F.2d at iOO. Under New York law, “[t]he te_st for ambiguity is whether
~an objective reading of a term coufd produce more than one reasonable meaning."’
~ McNamara v. Tourneau, Inc., 464 F. Supp. 2d 232, 238 (S.D.N.Y. 2006) (citing Collins V.
Harrison-Bode, 303 F.3d 429, 433 (2d Cir. 2002)). Thus, “[a] party . . . may not Crealte‘ .
‘ambiguity in otherwise clear language simply by urging a different interpretation.” Id. (citing
Metro. Life Ins. Co. v. RIR Nébisco, vlnc., 906 F.2d 884, 889 (2d Cir. 1990)).
As | noted in my August 26 Order, a review of the Credit Agreement in its entirety
reveals no ambiguity as to the meaning of the term “fully drawn”; to the contrary, an
.objective and plain readi‘ng of the agreement establishes that “fully drawn” in Section
2.1(c)(iii) meahs‘ “fully funded,” and not “fully requested” or “fully demanded,” as Plaintiffs

suggest. In re Fontainebleau Las Vegas Holdings, LLC, 417 B.R. at 660.2" This

added). Because the Credit Agreement unambiguously establishes that “fully drawn” means
“fully funded,” I decline to consider “extrinsic evidence” such as custom, industry usage, or the
parties’ course of dealing. Int! Klafter Co: v. Cont. Cas. Co., 869 F.2d at 100; see also [DE 50]
{noting in their opposition to Defendants’ Joint Motion to Dismiss that “Term Lenders agree . . .
that the parties’ course of dealing is not an appropriate consideration in determining, on a
motion to dismiss, whether-it is reasonable to interpret “drawn” to mean “demanded”).
However, it does bear mentioning that even the cases cited by Plaintiffs indicate that, in the
context of term loans, “draw” means “fund,” as compared to “request’ or “demand.” See e.g.,
Destiny USA Holdings, LLC v. Citigroup Global Markets Realty Corp., 2009 WL 2163483, *1,
*14 (N.Y. Sup. Ct. July 17, 2009) (concluding that Destiny Holdings was entitled to preliminary
injunction requiring Citigroup to fund “pending draw requests,” thus indicating that draw means
“fund” or “funding” and not “request” or “demand”), aff'd as modified on other grounds, 889
N.Y.S. 2d 793 (N.Y. App. Div. 4th Dept. 2009). . :

2 While it could be argued that the doctrine of “nonparty preclusion” should apply to
preclude Plaintiffs from relitigating the meaning of “fully drawn” given that they filed an amicus
brief in the Florida Action regarding the very same issue, this doctrine was not raised by the
Plaintiffs and | decline to apply it sua sponte. See Griswold v. County of Hillsborough, 598 F.3d
1289, 1292 (11th Cir. 2010) (clarifying doctrine of nonparty preclusion in light of recent
Supreme Court decisions on the subject).
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conclueion comports not only with the plain language of the Credit A’greemeht; but also
with the “structure of the lending facilities, as discerned from the Credit Agreement itself,
[which] reflects the parties’ intent to employ a sequential borrowing. and lending process
that places access to Delay Draw Term Loans ahead of Revolving Loane when the amount
sought under the Revolving Loen facility wasvin excess of $150 million.” /d. at 660.

To support their argument that my prior ruling regarding the unambiguous meaning
of “fully drawe” was erroneous, Plaintiffs proffer various hypotheticals purporting to
demonstrate that ihterpreting “fully drawn” to mean “fully fljnded” would lead to patently
unreasonable results that eould .not have been intended by the parties to the Credit
Agreement. Such arguments are not relevant or proper, for “[aln ambiguity d‘oes not exist
by virtue of the fact that one of a contract's provisions could be ambiguous under some
other ciroumstances.” Bishop v. National Health Ins. Co., 344 F.3d 305, 308 (2d Cir.
2603). To the contrary, contract law is clear ihsofar as “a court must-look to the situation
before it, and not to other possible or hypothetical scenarios” when considering a contract
in order to determine Whether an ambiguity exists. 'ld.; Donoghue v. IBC USA
(Publications),‘ Inc., 70 F.3d 206, 215-16 (1st.Cir. 1995) (noting that “a party claiming to
benefit from ambiguity . . . must show ambiguity in the meaning of the agreement with
respect to the ver'y'iesue in dispute . .. [beeausej courts eonsidef contentione regarding

- ambiguity or lack of ambiguity not in the abstract and not in relation to hypothetical disputes
that a vivid imagination may conceive but instead 4in relation to concre‘_ce disputes ebout the

meaning of an agreement as applied to an existing controversy”).?

22 Even if | were to consider Plaintiffs’ hypotheticals, it would not alter my conclusion
regarding the meaning of “fully funded,” as the proffered hypotheticals fail to account for critical
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In sum, having considered the argumen{s of the parties regarding the meahing of

- “fully drawn,” I conclude, for the reasons set forth above, as well as those set forth in my
August 26 Order — WhiQh | expressly incorporafe by reference into this Order — that the
plain language, purpose, and structure of the Credit Agreement leads to the inexorable
conclusion that “fully dréwn”unamb_iguously means “fully funde.d” for purposes of Section
2.1(c)(iii) of tﬁe Credit Agreement.? Accordingly, even if my conclusion tHat Plaintiffs lack
standing is in error, Plaintiffs’ claims for failure to fund the March Notices of Borrowin.g fail

as a matter of law because Defendants had no obligatioh to make Revolving and Swing

provisions of the Credit Agreement. For example, the hypothetical set forth in Paragraph 43 of
the Aurelius Complaint ignores the existence of Section 5.2(c), entitled “Drawdown Frequency,”
which vests the Administrative Agent (i.e., Bank of America) with broad discretion to permit
Disbursement Agreement loans to be made more frequently than once every calendar month.
If Bank of America were to arbitrarily withhold its consent in such a scenario, it would be
exposing itself to a potential claim for breach of the implied covenant of good faith and fair
dealing. Dalton v. Educational Testing Service, 87 N.Y. 2d 384, 389 (N.Y. 1995) (noting that
where a “contract contemplates the exercise of discretion, [the implied covenant of good faith]
includes a promise not to act arbitrarily or irrationally in exercising that discretion”).

2 While I recognize that “[ilt is reasonable to assume that the same words used in
different parts of the instrument are used in the same sense,” it is beyond dispute that the very
same terms can have different meanings for purposes of a single agreement where “a different
meaning is indicated” by the agreement itself. Johnson v. Colter, 297 N.Y.S. 345 (N.Y. App.
Div. 4th Dept. 1937) (citation omitted). This is especially true in the context of agreements
spanning hundreds of pages that cover varying topics. For example, the word “draw” might
have a different meaning when used to refer to “drawing” on a letter of credit than when used in
reference to “drawing” on different sources of information, “drawing” on a chalkboard, or having
“drawn” on a revolving credit facility. Thus, | emphasize that | am not concluding that “draw”
must always mean “fund” for purposes of the Credit and Disbursement Agreements. Instead,
my conclusion is limited to the meaning of “fully drawn” for purposes of Section 2.1(c)(iii).
However, | note that a review of other relevant provisions appears to buttress my conclusion
that, in the context of Term Loans and Revolving Loans, “fully drawn” unambiguously means
“fully funded.” For example, Section 5.2(c), entitled “Drawdown Frequency,” provides that

- Disbursement Agreement loans “shall be made no more frequently than once every calendar
month.” (emphasis added). Thus, this provision, which regulates the frequency of “drawdowns”
vis-a-vis Revolving and Term Loans, indicates that a “drawdown” is the equivalent of “making”
(i.e., funding) a Revolving or Delay Draw Term Loan, and not a “request” or “demand” for such
a loan. '
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Line Loans in excess of $150,000,000 until: (a) the Delay Draw Term Loans were fully
funded,; or (b) the provisions of Section 2.1(c)(iii) were validly waived..

B. Breach of the Disbursement Aqréement Against Bank of America — Count
| of the Avenue Complaint and Count Il of the Aurelius Compiaint

- In addition to the Credit Agreement _claim discussed above, Plaintiffs have each -
as_serted a contract claim against Bank of America for breach of the Disbursement
Agreement. In-order to state' a claim for breach of 'c_;ontract under New York law,* a
Plaintiff must adequately allege: (1) the existence of a contbract, (2) theApIaintiff’s
performance Au‘nder thé contract, (3) the défendant's breach of that contract, and (4)"
resulting damagesv. JP Morgan Chase v. J.H. Elec. of New York, Inc., 893 N.Y.S. 2d 237,
239 (N.Y. App. Div. 2d Dept. 2010). Here, Defendant Bank of America does hot‘:dispute
the existence of a contract, Plaintiffs’ performance, or resulting damages. _Instead, Bank
of America argues that Plaintiffs have failed to adeqUater alblege a breach of the
Disbursement Agreement.

ln considering Bank of Ameriba’s arg.ument, I start wi.th SeCtion» 2.5.1 of the
Disbursement.Agreer‘nent, which requires Bank of America to issue a Stop Fundiﬁg Notice
“[iln the event that [] the conditions precedent to an Advance have not been satisfied.” The
conditions precedent to an Advance are set forth in Section 3.3 of the.Disbursefnent
Agreement. One 6f the conditions set forth fn Section 3.3 is that “[n]o Defauit.or Event of
Default shall have occurred .and'be continuing.” (Disb. Agr. § 3.3.3). Tthe terrﬁ “‘Default”

is specifically defined in the Disbursement Agreement as “(i) any of the events-specified

24 Like the Credit Agreement, the Disbursement Agreement also contains a New York
choice-of-law clause. (Disb. Agr. § 11.6).
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iﬁ Articfe 7 ... and (i) the occurrence of any ‘Default’ under any Facility Agreement.” |
(Disvb. Agr., Ex. Aat 10). “Facilify Agreement” is also specifically defined in the Agreement
s “the Bank Credit Agreement, the Second Mortgage lndenture and the Retail Facility .-
| Agreement.” [d. at 12.
In Paragraphs 129-132 of the Avenue Complaint.and Paragraphs 103-111 of the
Aurelius Complaint, Plaintiffs allege specific facts supporting the reasonéble inference that
* Bank of America; as Disbursement Agent, received notice from a lénder in Fall 2008 that
Lehman Bfothers de.fa’ulted under the Retail Facility Agreement and yet failed to issue a
St_dp Funding Notice. Defendant Bank of America does not dispute this. Instead, Bank
of America argues that: (1) the claim is in_sufficient because the Plaintiffs’ “fail[ed] to attach
thle] purported ‘notice’ or even-id_en‘tify the lender who sent the alIeQed communications”;
and (2) pursuant to Section 9.3.2 of the Disbursement Agreement, Bank of Arﬁerica was
“entitled to rely on certifications from [Fontéinebleau] as to satisfaction of any requirements
and/or conditions imposed by th[e] [Disbursement Agréem‘ent].” [DE 35, pp. 10, 13]. |
reject Bank of America’s first argurﬁent, for at the Rule 12(b)(6) stage, | lest accept all of
Plaintiffs’ factual allegations in the complaints as true —i.e., Plaintiffs need not suppért their
féctual allegations with documéntary evidence at this stage of the proceedings. See Hill,
321 F.3d at 1335. Bank of America’s second argument also fails, as there are no
‘allegations on the face of the operative complaints establishing that Fonta-inebleau

“certif[ied]” that Lehman Brothers had not defaulted under the Retail Facility Agreement.?®

5 At oral argument, | asked whether there is “anything that anyone could point to in the
complaint one way or the other that refers to Fontainebleau affirmatively certifying that there
was no default”; cotinsel for Bank of America was unable to reference any such allegation.
[MTD Hr’g Tr. 04:19 p.m.].
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While it can certainly be inferred that such represéntations wére made given that
‘Fontainebleau submitted various Advance Requests subsequent to the Fall of 2008,
inferences of this nature are not abpropriately drawn at this stage. To the contrary, it is
well-settlled that | must e\)aluate all reasonable inferences in favor of the Plaintiffs. Wilson
v. Strong, 156 F.3Id 1131, 1133 (11th Cir. 1998). Because Plaintiffs’ Corhplaints adequately
allege facts indicating that Bank of America knew of Lehman Brothers’ default'underthe
Retail Financing Agreement and failed to issue a Stop Funding Notice in violation of the
D'istrsement Agreement, Count il of the Aurelius Complaint and Count | of the Avenue
Compilaint will not be dismissed.

C. Breach of the Implied Covenant of Good Faith and Fair Dealing Aqainst
Bank of America — Count Ill of the Avenue Complaint'

Count It of ,th’e'Avehue Complaint asserts that Bank of _America breached the.
implied covenant of good faith and fair dealing when it “improperly approved Advance
Requests, issued Advance Confirmation Notices, failed to issue Stop Funding Notices, []
cauéed the disbursement of funds from the Bank Proceeds Account; and [j failled] to

~ communicate information to the Term Lenders regarding Events of Deféult that were
known ofr] should have been known to [Bank of Americal.” (Avenue Compl.'at 1 192).

While it is well-settled that breach of the implied covenant of good faith gives rise ..
toa sténd-alone cause of action under New York law, see Granite Partners, LP v. Bear,
Stearns & Co:, 17 F. Supp. 2d 275, 305 (S.D.N.Y. 1998) (noting that “[bJreach of the [good -
faith] Qovenant gives rise to a cognizable claim”), it is equally settled that “Nevaork law
... does nbt recognize a separate cause of action for breach of the implied covenant of

good faith and fair dealing whén a breach of contract claim, based upon the same facts,
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is also pled.” Harris v. lProv'iden‘t Life & Accident Ins. Co., 310 F.3d 73, 81 (2d Cir. 2002).
In their opposition papers, the Avenue PIaintif_fs acknowledge this rule, but contend that it
does not apply because its implied covenant claim is predicated, in r)art, upon the féctUal
allegation that Bank of America “failed to communicate information regarding defaults,”
while its Disburseme'ntAgreement claimis not. [DE 52]. This argumientis notanovelone,
* and has been roundly rejected by New York courts. Alter v. Bogoricin, No. 97-C=V—0662,
1997 WL 691332, *1, 748 (S.D.N.Y. Nov. 6, 1997) (rejecting similarargument, dismissing
implied covenant Claim,_ and noting that it has been observed that "every court faced with
- acomplaint brought under New vYork‘Iaw and alleging both breach of contract end breach
of a covenant of g‘ood faith and fair dealing has dismissed the latter elaim as duplicative®).
The critieel inquiry in this respect is not whether the two claims are founded 'upon
identical facts, but whether the relief sought by Plaintiffe “is intrinsically tied to the damages
allegedly resulting from [the] breach of contract.” Id. (quoting Canstarv. J.A. Jones Constr.
Co., 622 N.Y.5. 2d 7l30, 731 (App. Div. 1st Dept. 1995)); Deer Park Enterprises, LLC v. Ail
Systems, Inc., 870 N.Y.S. 2d 89, 90 (N.Y. App. Div.l 2d Dept. 2008). Because the relief
sought by Avenue Plaintiffs in connection with their implied cvovenant claim against Bank
of America is “intrinsically tied to the damages allegedly resulting from [the] breach of
contract” alleged in Couht l, this claim must be dismissed. Deer Park Enterprises, 870
N.Y.S. 2d at 90 (reversing lower court’s denial of motion to dismiss and concluding that “[a]
cause of action to recover damages for breach of the implied covenant of good faith and
| fair”dealing cannot be maintained where the alleged breach is ‘intrinsically tied to the

démages allegedly resulting from a breach of the contract’ *) (quoting Canstar, 622 N.Y.S.
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2d at 731).

D. Breach of the lmphed Covenant of Good Faith and Fair Deahnq Aqamst
All Defendants — Count IV of the Avenue Complaint

The final claim | must address is the Avenue Plaintiffs’ claim against all Defendants
fer breach of the implied covenant of ‘goed faith and feir dealing in connection with the
’Credit Agreement. In support of this claim, the Avenue Plaintiffs allege that Defendants
“breached the irﬁplied covenant [of good feith] by adopting a coetrived construefien of the
Credit Agreement in order to justify their refusal to fund t'he March 2 Notiee [of Borrowing]
and the March 3 Notice [of Borrowing].” (Avenue Compl. at ] 198). Under New York law,
claims for breach of the implied covenant of good faith are unsustainable as a matter of

law gifa' plaintiff “seek[s] to imply an obligation of the defendants which [is] inconsietent wifh
the terms of the contract” at issue. Fitégerald v. Hudson Nat'l Golf Club, 783 N.YS. 2d
615, 617-18 (N.Y. App. Div. 2d Dept. 2004) (affirming dismissal of implied covenant claim
where plaintiff sought to imply an obligation inconsistent with the terms of the c'ontrabt); see
also Datton v. Educational Testing Service, 87 N.Y. 2d 384, 389 (N.Y. 1995). Because
[ have concluded that the lerpertedIy “contrived coﬁstruction” of “fully drawn” is, in fect, the ‘
correCt-interpretatioh, this elaim fails as a matter of law, as it vseeks to impose an obligation
—i.e., a particular construction bf the Credit Agreement’s terms — that is inconsistent with
the t'e'rms of the agreement. |
V.  Conclusion.

Based on the foregoing, | conclude that _ with the exception of Count | ef the

Avenue Complaint and Count lll of the Aurelius Complaint — all claims asserted by the

Plaintiffs warrant dismissal. The dismissal of these claims is with prejudice for two
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reasons. First, the facts, circumstances, and applicable law indicate that any attemptto
amend thé dismissed claims would be futile; and second, Plaintiffs have failed to state a
claim despite having pr..eviously amended their complaints.® Novoneuron Inc. v. Addiction
Research Institute, Inc., 326 Fed. Appx. 505, 507 (1 1th. Cir, 2009) (affirming dismissal with
- prejudice where Plaintiff amended.as a matter of right and later decided to litigate the
merits of Defendant’s motion to diémiss rather than requesting leave to amend); Butler v.
Prison Health Services, Ihc._ , 294 Fed. Appx. 497, 500 (11th Cir. 2008) (“The district court
. need not allow an amenhdment . . . where amendment would be futile.”) (cites and
quotes omitted). |
| note that | would normally be inclined to afford Plaintiffs an opportunity to amend
their complaints to assert claims found.edvupon contractual promises of which they were
the intended beneficiaries (e.g., promises set fortﬁ in the Intercreditor Agreement to whiéh
the par}ties alluded during oral argument). However, because the parties have indicated
that t'he promise's con.téined in the Intercreditor Agreement are not gerhane to thié actioﬁ,
{MTD Hr’g Tr. 3:26 p.m. - 3:28 p.m.], | see no reason to invite further amendrhents.
Based on the foregoing, it is hereby
ORDERED AND ADJUDGED that:
1. Defendants’ Motions to Dismiss [DE 35]; [DE 36] are GRANTED IN PART
AND DENIED IN PART. |
2. Counts | and il of the Aurelius Complaint are DISMISSED WITH

PREJUDICE.

_ 2 The Avenue Complaint was-amended twice. The Aurelius Complaint was amended
once. '
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3. Counts Il, I, and IV of the Avenﬁ_e Complaint are DISMISSED WITH
PREJUD.ICE. |

4, Count VI of the Avenue Complaint is DISMISSED WITHOUT PREJUDICE
AS MOOT.. | |

5. Defendant Bank of America'shall Answer Paragraphs 1-178 and 201—203 of
the Avenue Complaint no later than Friday Juﬁe 18, 2010.

6. Defendant Bank of America shall Answer Paragraphs 1-131 and 146-153 of
the Aurelius Complaint no later thén Friday June 18, 2010.

7. No later than Friday June 18, 2010, the Avenue Plaintiffs shall file a Notice
with thié Court stating whether Count V of the Avenue Complaint éeeks
declaratory relief pursuant to state or federal law.

8. The Clerk is directed to send -a copy of this Amended Order to the Clerk of
the Ju‘dicial Panel on Multidistrict Litigation.

9. The Final Judgment previously iésued in the Aurelius Action, see Case No.:
10-CV-20236, [DE 53] (S.D. Fla. May 28, 2010), is ﬁereby VACATED.

DONE AND ORDERED IN CHAMBERS at Miami, Florida this 28th day of May,

THE HONORABLE ALAN S. GOLD
UNITED STATES DISTRICT JUDGE

2010.

cc: Magistrate Judge Bandstra
~ Counsel of record
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1 COMPLAINT FOR M]SREPRESEN TATION, BREACH OF FIDUCIARY DUTY
NEGLIGENCE AND CONSPIRACY
_ 2 Plaintiffs, by and through their undersigned counsel, allege upon personal knowlédge asto
° themselves and their own acts, énd upon information and belief as to all other matters, as follows:
* I.. INTRODUCTION | |
ﬂ 5’ 1. This action seeks to recover for the misrepresentations, negligence and breaches of
. i fiduciary duties committed by Defendants on Plaintiffs and their ‘predecessor;—in-interest |
’ (“Plaintifis™).
: ’ 2; Plaintiffs are lenders under a June 6, 2007 Credit Agreement (the “Credit Agreement”)
’ for the development and construction of the Fontainebleau Reéort and Casino in Las Vegas, Nevada
10 (the “Project”). The Project was to include a sixty-three story glass skyscraper featuring over 3,800
! guest rooms, suites and condominium units; a 100-foot hi gﬁ«, three level podium complex housing
2 casino/gaming areas, restaurants and bars, a spa and salon, a live entertainment theater and rooftop
-13 pools; a 353,000 square-foot convention center; a high-end retail space including shops and
M restaurants; and a nightclub.
b 3.  Theborrowers under the Credit Agreement were Fontainebleau Las Vegas, LLC
10 (‘F BLV”} and Fontainebleau Las Vegas H, LLC (the “Bormrowers”). The Borrowers were wholly-
v owned indirect subéidiaries of Defendant Fontainebleau Resorts, LLC (“FBR”), a company founded '
8 and substantially owned by Defendant Jeffrey Soffer to develop and operate the Fontainebleau hotels
d in Miami and Las Vegas. Soffer; FBR and the other individual Defendants who were officers,
20 directors and/or managers of FBR and FBLV (collectively, the “FBR Defendants™) directed and
21- controlled the activities of the Borrowers.
»22 4. The general contractor responsible for the éonsh'ucﬁon of the Project was Defendant
? Turaberry West Construction (“TWC”), an afﬁi-iate of .Defendant Tumberry Residential Limited
24 Partners, L.P. (“TRLP”). TWC and TRLP were also founded and substantially owned by Soffer and |
& controlled by Soffer, the FBR Defendants and the officers and the individual Defendants who were '
2 officers, dire’ctqrs and/or managers of TWC and TRLP (the “Tumnberry Defendants™).
: Z 5. .. Beginning in March. 2007, Soffer and the FBR Defendants solicited Plaintiffs to
-1-
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1 || participate in the Credit Agreement. In various oral and written conmluniéaﬁons, Soffer and the FBR
2 || Defendants repeatedly Hdsrebresented the status of tﬁe Projeét and its anticipated costs. In pafticular,
3 || Defendants represented that the Project budget provided to the lenders, including Plaintiffs,
- 4 [l accurately represented‘all of the anticipated costs to complete the Project, that the consﬁ'uction
5 {f drawings for the Project were substanﬁaﬂy complete, and that Defendants had committed
6 || construction contracts in hand for the majority of the work to complete the Projéct. In fact, none of
7 || this was true. As Defendants knew but failed to disclose, their own internal budget for the Project .
8 || was nearly $100 million more than what was reflected in the budgets provided to the Plaintiffs, the
9 || construction dﬁrawingsjw'ere not substantially complete (indeed were never complete), and that the
10 | “comumitted contracts” provided to the Plaintiffs substantially understated the kno% costs for the
11 || work. Had Plaintiffs known the true facts, they would not have agreed to participate in the Credit
12 || Agreement. | ‘ | )
13 6. Defendants’ breaches of their duties to Plaintiffs continued after the Credit Agreement
14 |} closed. Defendants had a duty to exercise reasonable care to ensurc;that the Project was ménaged
' ‘15 competently, that it accurately reported the financial condition and progress of construction and that
16 || the Project was cbmpleted in accordance with the budgets and cost reports provided to Plaintiffs.
17 || Defendants did not do so. Instead, Defé:ndants failed to oversee the Project and failed to ensure that
18 || lenders received accurate information about its financial condition. :
19 7. By 2008, Defendants knew or should have known that the actual cost to complete the
20 || Project had escalated by hundreds of millions o_f dollars, well in excess of the financing available to
21 éomplete the Project. As Defendants knew, these cost bvenﬁns caused numerous conditions
22, || precedent to disbursement of funds under the Credit Agreement to fail. Rather than apprise the -
23 |[1lenders of these cost overnms and thereby eliminate future funding, the FBR and Turnberry
24 || Defendants and others, including defendants James Packer and his companies Crown Limited and
25 |} Crown Services (US) LLC (the “Packer Defendants™), conSpired and agreed to keep this infonnaﬁon
26 || from the lenders. They accomplished this, in part, through false certifications to the lenders and an
27 || elaborate set of double books that hid the true progress, scoﬁe and cost of the Project from the
28 {|lenders.
. N
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1 8. When T.ehman Brothers Holdings, Inc. (“lLehman”), the biggest lender under the

2 || Retail Facility, filed for ba:ﬂcfuptcy in Séptember 2008, the FBR and Turnberry Defenda;nts further
3 || conspired with each other and with Uniox; Labor Life Insurance Company (‘.‘ULLICO”) to have
ULLICO front Defendants’ payment of Lehman’s portion of draw requests under the Retail F aéiﬁty
in order to create the false impression that an existing, institutional lender had or would be willing to
step in to take over Lehman’s commitment. As Defendants kne\#, such payments by Defendants
caused additional conditions precedent to disbursement of funds under the Credit Agreement to fail.

Again, had the true facts been disclosed to the lenders, financing under the Credit Agreement would

O &0 N & »n 5K

have come to a halt.

10 9. Defendants committed these acts and engaéed in these conSpiracies at a time When the
11 || Borrowers were insolvent and thus when their controlling entities, officers and directors owed

12 {} fiduciary duties to the creditors of the Borrowers, including Plaintiffs. In reliance on Defendants’

13 |{misrepresentations, Plaintiffs funded hundreds of millions of dollars of Loans that they would not

14 {}have ﬁlhded, and would not have been required to fund, had they known fhe true facts.

15 o 10.. " In early 2009, Defendants’ scheme began to unravel. In Apri1v2009, certain of the

16 ||lenders declared a default under the Credit Agreement, aﬂd the Borrowers filed for bankruptcy

17 || protection. shorﬂy thereafter. '

18 || 11.  Plaintiffs bring this action to recover the damages they have incurred as a result of

19 |} Defendants’ misrepresentations and breaches of fiduciary duties.

20 | ‘ I JURISDICTION AND VENUE

21 i 12.  Jurisdiction is proper in this court because it is a case that is excluded by law from the
22 || original jurisdiction of justices’ courts. Nev. Const. Art. 6, § 6. The amount in controversy. exceedsA

23 $10,000, the jurisdictional threshold for District Court. Nev. Rev. Stat. Ann. § 4.370.

24 13. Venue is proper because at least one of the defendants resides in this county. Nev:

25 || Rev. Stat. Ann. § 13.040. i |

26 | Il PARTIES

27 A. - Plaintiffs | |
28 14. | Unless otherwise noted, the term “Plaintiff” and “Plaintiffs” shall include Plaintiffs’

3-
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1 predecéssors in interest.
2 15.  Plaintiff Brigade Leveraged Capital Structures Fund, Ltd. is an exempted cdmpany
3 || with limited liability incorporated under the laws of the Cayman Islands.
4 | 16.  Plaintiff Battalion CLO 2007-1 Ltd. is an exempted company with limited Lability
5 |} incorporated under the laws of the Cayman Islands.
6 17.  Plaintiff Canpartners Investments IV, LLC'is a limited liability company formed
7 || under the laws of California. | '
g 18. Plamﬁff Canyon Special Opportunities Master Fund (Cayman), Ltd. is an exempted
9 || company with limited liability incorporated under the laws of the Cayman Islands.
10 19.  Plaintiff Caspian Corporate Lban Fund, LLC is a limited iiability_ company formed
11 }}under the laws of Delaware. |
12 20, Plaintiff Caspian Capital Partners, L.P. is a limited partnership formed under the laws
13 || of Delaware. - | | _ _ | |
14 || 21, Plaintiff Caspian Select Credit Master Fund, Ltd. is a company with limited Liability
15 j} formed under the laws of the Cayman Islands. |
16 22.  Plaintiff Mariner LDC is company with limited duration formed under the laws of the
17 { Cayman Islands. | A | |
18 23,  Plaintiff Caspian Alpﬁa Long Credit Fund, L.P. is a limited partnership formed under
19 || the laws of Delaware. o
20 24.  Plaintiff Caspian Solitude Master Fund, L.P.is a limited partnership formed under the
21 [}laws of Delaware. | a
22 25.  Plaintiff Olympic CLO I Ltd. is a company with limited lability incorporated under
| 23 || the laws of the Cayman Islands. | ‘ | .
24 26.  Plaintiff Shasta CLO I Ltd. is a company with limited liability incorporated under the
25 ||laws of the Cayman Islands. . | |
26 | '27.  Plaintiff Whitney CLO I Ltd. is a company with limited liability incorporated under
27 the laws of the Cayman Islands. A ‘
28 28.  Plaintiff San Gabriel CLO T Ltd. is a company with limited liability incorporated
-4-
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under the laws of the Cayman Islands.
29. Plaintﬁf Sierra CLOH Ltd. is a company with limited Hability incorporated under the
Jaws of the Cayman Islands. a
| 30.  Plaintiff ING Prime Rate Trust is a business trust formed ﬁnder the laws of
Massachusetts. |

31.  Plaintiff ING Senior Income Fund is a statutory trust formed under the laws of

' Delaware.

32.  Plaintiff ING International (II) - Senior Loans is a SICAV (Socwte d’Investissement a
Capital Variable) formed under the laws of Luxembourg.

33’_. Plaintiff ING Investment Management CLO [, Ltd. 1s a company with limited Hability
mcorpémtéd under the laws of the Cayman Islands.

34,  Plaintiff ING Investment Management CLOIL Ltd.is a corﬁpany with limited
liability incorporated under the laws of the Caymani Islands.

35.  Plaintiff ING Investment Management CLO III, Ltd. is a company with limited
liability incorporated under the laws of the Cayman Islmldé. , | |

36.  Plaintiff ING Investment Management CLO IV, Ltd. is a company with limited
liability 1ncorporated under the laws of the Cayman Istands.

37. Plamtlﬁ' l'NG Investment Management CLO V, Ltd. is a company with limited
hablhty incorporated under the laws of the Cayman. Islands

38. . Plaintiff Phoenix CLO I Ltd isa oompdny with limited hablhty incorporated under
the laws of the Cayman Islands.

39.  Plaintiff Phoenix CLO I, Ltd. is a company with limited hab111ty incorporated under
the laws of the Cayman Islands.

40.  Plaintiff Phoenix CLO III, Ltd. is a company with limited liability incorporated under
the laws of the Cayman Islands.

41.  Plaintiff Ventuire IT CDO 2002 Limited is a company with limited liability
incorporated under the laws of thev Cayman Islands. '

42. élaintiﬁ’ Venture Il CDO Limited is a compahy with limited liability incorporated

-5-
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1 |} under the laws of the Cayman Islands. _
2| 43, Plaintiff Venture IV CDO Limited is a company with lmnted Hability mcorporated
3> under the laws of the Cayman Islands.
4 44.  Plaintiff Venture V. CDO .Limited is a company with limited liability incorporated
-5 { under the laws of the Cayman Islands. _
6 45.  Plaintiff Venture VI CDO Limited is a company with limited iability incorporated
7. under the laws of the Cayman Islandé | '
8 46 . Plaintiff Venture VII CDO Limited is a company with limited hablhty mcorporated
9 under the laws of the Cayman Islands
10 47.  Plaintiff Venture VIII CDO Limited is a a copany with hmlted liability mcorporated
11 || under the laws of the Cayman Islands. - ’
12 48.  Plaintiff Venture IX CDO Limited is a company with limited iiability incorporated
13 |} under the laws of the Cayman Islands. |
14 49.  Plaintiff Vista Leveraged Income Fﬁnd is a company with limited liability
| 15 }{incorporated under the laws of the Cayman Islands. |
16 50. Plaintiff Veer Cash Flow, CLO Limited is a company with limited liability
17 mcorporated under the laws of the Cayman Islands.
18 51.  Plaintiff Monarch Master Funding Ltd. is ét‘cOmI.)_any with limited liability
19 |{incorporated under the laws of the Cayman Islands. |
20 '52.  Plaintiff Normandy Hill Master Fund, L.P. is an exempted limited pa-rtnership‘ formed
21 |l under the laws of ﬁ1e Cayman Islands. ' |
22 53.  Plaintiff Genesis CLO 2007-1 Ltd. is a company with limited liability incorporated
23 || under the laws of the Cay;llan Islands.
24 54.  Plaintiff Scoggin Capital Management II LLC is a limited liability company formed
25 || under the laws of Delaware. A _ .
26 55.  Plaintiff Scoggin International Fund L4d is a limited liability company formed under
27 || the laws of the Cayman Islands. ' '
28 56.-  Plaintiff Scoggin Worldwide Fund Ltd is a limited liability company formed under ghe .
-6-
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laws of the Cayman Islands.

57.  Plamtiff SPCP Group, LLC is a limited liability company formed under the laws of

Delaware. | A . |
- 58.  Plaintiff Sola Ltd is an exempted company with limited liability incorporated under
the laws of the Cayman Islands. S | ‘ |

59.  Plaintiff Solus Core Opportunities Master Fund Ltd. is an exempted éompény with
limited liability incorporated under the laws of the Cayman Yslands.

60.  Stone Lion Portfolio L.P. is a limited partnership formed under the laws of thé
Cayman Islands. | ' | '

61.  Plaintiff Venor Capitall Master Fund, Ltd. is a company with limited liébility
incorporated under the laws of the Cayman Islands.

B. ‘Defendants |

62. Defenciant_ Fontainebleau Resorts, LLC (“FBR”) is a Dele_u#are cdrporation with its
principal place of business in Florida.

63. Defendaﬁt Turnberry Residential Limited Partner, L.P. (“TRLP”) is a Delaware
limited partnership. " v | |

64.  Defendant Turnberry West Construction, Inc. (“TWC”) is a Nevada. corporé_tion.

65.  Defendant Tumberry Ltd. is a Florida limited partnership.

66.  Defendant Jeffrey Soffer is a citizen of the Stat-e of Florida. Soffer was, at all relevant
times, the Chairman and CEO of FBR and a member of its Board of Managers. Soffer is also one of
two members of the Board of Directors of Fontainebleau Las Vegas Corp. Soffer owns or.'co‘ntrols |
the Tumberry companies. He Was, at all relévant times, President, Treasurer, Secretary and Direptor
of TWC. Soffer is the managér of the general partner of both TRLP and Turmnberry Ltd.

67. Defendant Albert Kotite is a citizen of the State of Florida. Kotite is the Executive
Director of FBR and a member of its Board of Managers. Kotite is also one of two members of the
'Board of Directors of Fontaineblean Las Vegas Corp.

68.  Defendant Ray Parello is a citizen of the State of Florida. Parello is a member of the

Board of Managers of FBR. Parello currently sérves as Director of Finance for Tumberry

-
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Associates.

69. ~ Defendant Bruce Weiner is a citizen of the State of Flotida. Weiner is a member of
the Board of Managers of FBR. , |

70. Defendant Glenn Schaeffer is a citizen of the State of Nevada. Schaeffer wasa
member of its Board of Managers of FBR until May 2009.

71.  Defendant James Freeman is a citizen of the State of Nevada. Freeman was the Senior
Vice President and Chief Financial Officer or FBR. |

72. | Defendant Deven Kumar is a citizen of Nevada. Kumar was the Senior Vice President
of Developient and Finance at FBR. |

73. Defendant Howard Karawan is z citizen of the State of Nevada, Karawan was the
Chief Operatmg Officer of FBR and was later ChJef Restructunng Office of FBLV.

74.  Defendant Whltney Thier is a citizen of the State of Nevada. Thier was the general
counsel of FBR andlater counsel to FBLV.

75.  Defendants FBR, Soffer, Kotite, Parello, Weiner, Schaeffer, Freeman, Kumar,
Karawan and Thier are collectively referred to as the FBR Defendants.

76.  Defendant Union Labor Life Insurance Company (“ULLICO”) is a Maryland
Corporation, headquartered in Washington, DC.

77.  Defendant Crown Limited (“Cr’own”) is an Australian company.

78.  Defendant Crown Scrwces (US) LLC (“Crown Servicés™) is a limited liability
company formed under the laws of Nevada. Defendant Crown controls Crown Services.

79.  Defendant James Packer (“Packer”) is a citizen of Australia. Packer is the Executive
Chairman of Crown and owns a controlling interest in Crown. Defendants Crown, Crown Services
and Packer are collectively referred to as the “Packer Defendants”.

80.  Each of the Defendants has directly or indirectly conducted substantial, continuous,
and systematic business in this district, and/or has caused or directed acts to occur in this district out
of which Plaintiffs’ claims arise. The individual defendants personally part1c1pated in the unlawful
acts and misconduct asserted herein.

81. Plaintiffs are ignorant of the true names and capacities of Doe Defendants 1 through

-8-
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25, inclusive, and therefore sue such defendants by such fictitious names. The Plaintiffs will amend
this Complaint to allege their true names and capacities when ascertained. Each of the fictitiously
named defendants is responsible in sdnie manner for the occurrences herein éllgsged, and the
Plaintiffs’ harm and dmnages as herein alleged was proximately caused by such defendants. Each of
the Doe Defendants is a joint venturer, co-conspitator, énd/{)r participant in the violaﬁons and
unlawful and tortious actions alleged herein. ‘ |

82. Eéch of the Defendants acted as thé agent, co-conspirator and co—venturé partner
and/or alter ego of each other Défendant in the furtherance of the joint venture, and each shared in the
 control and fnanagement of the conspiracy alleged heréin an& in furtherance of the joint venture in a
common course of conduct alleged herein. - Each Defendant was a direct, necessar-y and substantial
barﬁcii)ant in the comumon enterprise and common course of conduct complained of herein and at all

relevant times knew (or was deliberately reckless in not knowing) of its overall contribution to, and

1| furtherance of, their illicit common enterprise, and acted within the scope of itsbagency_ as a co-

vepturer. Each Defendant mutually agreed with every other Defendant on an objective, purpose and
course of action to accomplish the wrongful conduct set forth herein, with the intent of injuring
Plaintiffs, or with ret:klesé disregard toward Plaintiffs, knowing thét such injuries would certainly
revsult.v | _ ‘
IV. THE FONTAINEBLEAU PROJECT AND ENTITIES

83.  Defendant Soffer is the son of Donald Soffer, a prominent real estate developer who
_deve‘lbped, among other projects, the City of Aventura, Florida. In 2005, Soffer and his partners
.pu:rcha'se‘d the iconic Fontainebleau Miami Hotel. Soffer conceived of The Fontainebleau Resoﬁ and
Casino in Las Vegas, Nevada as the first step in the development of upscale Fontainebleau résorts
thrbughout the world. | ’ |

84.  The Proj ect was designed to be a destination casino-resort on the north end of the Las
Vegas Strip, situated on approximately 24.4 acres. I was to include a 63-story glass skyscraper
featuring over 3,800' guest rooms, sﬁites and condominivm units; a 100-foot high three-level pddiu_m
complex housing casino/g_aming areas, restaurants and bars, a spa and salon; a live entertainment |

theater and rooftop pools; a parkirig garage with space for more than 6,000 vehicles; and a 353,000

9-
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square-foot convention center. The Project also was to include approximately 286,500 sQuare-feet of

| retail space, including retail shops, restaurants, and a nightclub.

85.  Soffer and Defendant Schacffer founded FBR in 2005 to develop and operate the

Fontainebleau hotels in Miami and Las Vegas. FBR was controlled by a Board of Managers

coﬁsisting of Defendants Soffer, Schaeffer, Kotite, Parello and Weiner (the “FBR Board of

Managers”). The officers of FBR included Defendants Soffer, Freeman, Karawan, Kumar and Thier

(the “FBR Ds & Os” and, collectively with FBR and the FBR Board of Managers, the “FBR
Defendants™).

86.  FBR created several subsidiaries to develop the Project, incIuding the Borrowers,
Fontainebleau Las Vegas Capital Corp. and Fontainebleau Las Vegas Holdings, LLC (the “Project |
Entities”). Each of the Project Entities was wholly owned, directly or indirectly, by FBR and largely
controlled by the FBR Board of Managers. . The board of directors of Fontainebleau Las Vegas
Capital Corp. consisted of Soffer and Kotite.

87.  The general contractor for the Project was Defendant Turnberry West Construction -

[ ¢cTwe?). TWE (cbllectively with TRLP and Turnberry Ltd., the “Tumberry Defendants™) is an

affiliate of Defendants TRLP and Turnberry Ltd., and was created for the purpose of overseeing the
construction of the Proj_eét;

88.  Through his position on the Board of Managers and in the Turnberry Defendants, as’
well bas his ownership interests in the Fontainebleau and Turnberry entities, Soffer personally
exercised substantial control over the Project, including decisions regarding Project development,
financing and construction. | ‘ |

V.  THE CREDIT AGREEMENT FACILITY

89.  The Project costs were funded primarily from cash provided by the developers of the
Project and the proceeds of three facilities: a $1.85 billion bank financing (the “Credit Agreement
Facility”), a $675 million 2nd Mortgage Note offering, and a $315 million facility to finance |
construction of the retail portion of the Project (the “Retail Facility”). Each of these facilities closed
in June 2007.

90.  The Credit Agreement included the following commitments: a $700 million initial

-10-
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term loan facility (the “Initial Term Loan Facility™); 2 $350 million delay draw term facility (the
“Delay Draw Facility,” and together with the Initial Term Loan Facility, the “Term Loan Facility”);

and an $800 million revolving loan facility. Plaintiffs are each lenders under the Term Loan Facility

aﬁd are assignees {direct or indirect) of the originai Term Lender, Bank of America, N.A. The Initial
Term Loan Facility was funded upon the cldsing of the Credit Agreement in June 2007. .

91.  The Credit Agreement and other loan documents created a two-step mechanism for
the Borrowers to obtain access to loan proceeds for the payment of “Project Costs” to construct the
Project. | The:_ Borrowers first were required to submit to the Adrrﬁxﬂstrative Agent a Notice of
Borrowing specifying the réquested loans and designated borrowing date. A proper Notice of
Borrowing obligated the lenders to transfer the requested funds into a Bank Proceeds Account. In
order to access the funds in the Bank Proceeds Account-to pay for the costé of the Project, the
Borrowers were required to submit an Advance Request to the Disbursement Agent pursuant to thé
terms of a Master Disbursement A greement, which was executed cc;ncurrently with the Credit
Agreement.

92.  Each Advance Request was required to.contain, among other things, certiﬁca_.tions by |
the Project Entities, TWC, and others attesting to the accuracy of various information and
repreéentations, including: that there was no Default or Event of Default under any of the Financing
Agreements; that the Remaining Cost Report set forth .3111 “reasonably anticipated Project Costs
required to” complete the Project; that the In Balance Test was satisﬁed, the critical calculation to
determine whether thé Borrowers’ available resources exceeded the remaining costs to complete the
Project, which was the primary security for the loans; that there had been no development or event
since the Closing Date that could reéSonably be expected to have a Material Adverse Effect on the
Project; and that each of the Retail Lenders, inoluding Lehman, had made all advances required of
them under the Retail Facility. | 4

VI. DEFENDANTS’ PRE-CLOSING MISREPRESENTATIONS AND OMISSIONS

93.  InMarch 2007, Soffer and the other FBR Defendants approached Plaintiffs and their

predecessor 1endérs to secure their participation in the Credit Agreement Facility. In cotnection with| -

these efforts, Defendants repeatedly represented that (i) the Project bﬁdget provided to the lenders

11-
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was an accurate, good faith and conservative estimate of the amounts needed to complete the Project,
including all Project costs, and that the budget allowed for a financial cushion sufﬁciént tolcomple'te
the Project even if debt and equ.ﬁy sources were insufficient; (ii) the Projeét—Eﬁtiﬁes‘had-“committed
construction contracts” for a large percentage of the work for ﬂ1e Project; and (iii) the construction
drawihgs for the Project, the documents that would define every aspect of the construction, wére '
substantially complete. Withbut the representatidns and assurances provided by the FBR Defendants,
Plaintiffs and their predecessor lenders never would have agreed to participate in the Credit
Agreement Facilify.

| 94, 'Defendants knew or should havé known that these represehtations were not true. The

FBR Defendants’ made these representations both orally and in writing, including in the following

| written materials provided to prospective lenders, including Plaintiffs (collectively, the “Offering

Materials™):
e  March 2007 Offering Memorandum. FBR and its arranging banks prepared and

provided to potential lenders, including Plaintiffs, a Confidential Offering
Meﬁlorandﬁm outlining the material facts concerning the Project and related

_ ﬁnancings. The Offering Merhorandum included a letter from FBR, signed by its
Senior Vice President and Chief Financial Officer, Jim Freeman, statiﬁg in pertinent
part that “the information contained in the Confidential Offering Memorandum does
not éontain any untrue statement of maieriél fact or omit to state a material fact

 necessary in order to make the statements contained therein, in light of the
circumstances under which they were made as part of the overall transaction, not |

materially misleading.”

e March 6, _2007 Lender Presentation. On March 6', 2007, FBR and its arranging banks
~ held a Prospective Lenders Meeting at the Intercontinental The Barclay Hotel in New
York. The meeting was attended by, among others, Défeﬁd;a,nts Soffer, Schaeffer,
Kotite, Freeman and Weiﬁer. During that meeting, Defendants describ éd the Proj ect
and the proposed financing to prospective lenders and provided a written Lender

Presentation to meeting participants.

12-
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95. Defendants knew or should have known that these representations were not true.

A. Defendants Misrepresented that the Budoet for the Project Was Sufficient to
Complete Construction ,

96. In the Offering Materials, the FBR Defendants presented a budget for the hard and .

| soft costs to construct the Project of $1.829 billion (the “Construction Budget”). Defendant Freeman

presented the Construction Budget at the Lender Meeting. FBR and Freeman represented that the
Construétion Budget was' sufficient to cover all anticipated construction costs, excluding the retailv
components. FDR explained in the Offering Memorandum that the Construction Budget was the
prnduct of “a de_:téﬂed budgeting and design process” and represented that it was “conse'rvative,”'with
substantial allowance for contingencies..

97.  Atthe closing of the Credit Agreement Facility, the FBR Defendants caused FBLV to

deliver budgets including the Consiructlon Budget, to Plaintiffs and the other lenders. FBLV as

directed by Defendants repeatedly attested to the accuracy of these ‘Budgets, including in the

Disbursement Agreement executed by FBLV, among others. Thus, Recital C of the Disbursement

| Agreement states that the “Construction Budget includes the costs of all elements of the Project,”

with certain limited enumerated exceptions. The Disbursement Agreement further provides:
Each of the Budgets delivered on the Closing Date:

(a) are, to the Project Entities’ [including FBLV’s] knowledge, as of the date of their
' dehvery, based on reasonable assumptions as to all legal and factual matters material to the
estimates set forth therein; :

(b)-are, as of the date of their delivery, consistent with the provisions of the Operative
Documents in all material respects

(c) set forth (for each Line Item Category, and in total), as of the date of their delivery, the
'an::;)unt of all reasonably anticipated Project Costs required to achieve Final Completion;
an

(d) fairly represent, as of the date of their delivery, the Project Entities expectations as to
the matters covered thereby. .

Disbursement Agreement, § 4.17.1.

| 98.' The FBR Defendants also cansed FBLV to deliver at closing a Remaining Cost Report.

based upon the Construction Budget. The Remaining Cost Repoi't, as defined in the Credit

Agreement and Disbursement Agreement, set forth, line by line, the anticipated budgets for the

construction of the Project. The Remaining Costs set forth in this Report provide a key input into the |

-13-
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“In Balance Test.”

99. The In Balance Test measures whether the Available Funds for the project exceed the
Reﬁiaim’ng Costs. In other words, the In Balance Test establishes whether there are sufficient ﬁmds; '.
from cash on hand and funds available from the various loan facilities, to complete the Project. - The
higher the anticipated costs to comﬁlete, as reflected in the Remaining Cost Report, the more cash or
financing would be needed to ensure that th¢ In Balance Test did not fail. Thus, the Remaining Cost
Report was a crucial document that allowed lendérs, including the Plaintiffs, to assess the financial
viability and progress of the Project. A failure of the In Balance Test meant that the Lenders’
primary source of security was Aimpa.ired. Accordingly,, satisfying the In Balance Test was a
condition précedent to Closing and to any Advances under the Disbursement Agreeinent;

100. At Closing and at the direction of the FBR Defendants, FBLV attested to the accuracy
of the Remaining Cost Report. Among other things, FBLV represented that:

s the budget line items included “for each Line Item Category, an amount no less than
the total anticipated Project Costs from the commencement through the comp‘letion of |
the work contemplated by such Line Item Category, as determined by the Project
Entities”;

e the other line items included “the associated anticipated expenses thoughi Final
Completion as determined by the Project Entities”;

o the listing of costs previously incurred “is true and accurate in all matertal respects™;
and | | _

¢  the Construction Budget portion of the Remaining Cost Report “sets forth, as of the
date of their delivery, and based on reasonable assﬁmptions as to all legal and factual |
matters material to the estimates set forth therein, the amount of all reasonably
anticipated Project Costs required to achieve Fina{ Completion.”

Disbursement Agreement, § 4.17.2.

101. Further, upon Closing, FBLYV, at the direction of the FBR Defendants, submitted the

Project Entity Closing Certificate, which included similar represenfations, incljlding:

e all of the representations FBLV had made in the financing documents, including the
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Credit Agreement and the Disbursement Agreement, were true;
=  “The Project Entities have made available to the Construction Consultant true, correct
and complete copies of’ documents including the Budgets and Plans and that “[s]uch
- documents contain all material information (and dé not copfain any misstatements of
m?ater_ial information) pertaining to the Project reasonably necessary for the
Constructioni Consultant” to evaluate the project and prepare its own closing
- certificate;
o the Remaining Cost Report and other cost reports submitted by FBLV on Closing
“accurately ;eﬂect the status of the Project as of fhat date”; anci
» “the In Balance Test is. satisfied.” |
102. Soffer and the other FBR Defendants were responsible for ensuring that these

representations were accurate and that there had been no change in the economic feasibility of

| constructing and/or operating the Project, or in the financial condition, business or property of the

Praject entities, any of Which could reasonably be expected to have a material adverse effect on the
Project. They dld not do S0.

103.. The FBR Defendants knew or should have ]cnown but failed to disclose to the
Lenders, that the representations on Closing werevfalse. Internal cost estimates available to the FBR
Defendants, including those set forth in a report FBR commissioned from Cummins LLC in laté
2006, showed that the actual costs needed to construct the Project were at least $100 million higher

than the budgets provided to the Lenders. The FBR Defendants internally referred to the budget

[ provided to the Lenders as the “Bank Budget” and the actual, higher budget that they hid from the

Lenders as “Teff’s Budget,” “Soffer’s Budget,” or the “Real Budget.”

104.  Soffer told the other FBR Defendants and the Tumberry Dcfendants. that he intended
to raise additional equity at some point in the future to cdver thev anticipated $100 million shortfall.
He said that he wanted to wait to do so, however, because he believed that it would be easier and 1ess
dﬂutlve of his own equity to raise funds after the financing deal had closed and substantial
constructlon on the Praject had been completed.

105. Had the true costs of the Project been reflected in the Remaining Cost Report and the
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In Balance Test, the Project would have been out of balance as of the 'CIosing Date, and the Credit
Facility would not have closed. '

B.  Defendants Misrepresented that the Constructlon Drawings for the Project Were
Substantially Complete.

| 106. In the Offering Materials and at the Lender Meeting, Soffer and the other FBR
Defendants also made specific representations about the status of the construction drawings for the
Project. Construction drawings are architectural drawings that are used by the contractors to define

the work to be done. The drawings typically include renderings of all aspects of the proj ect

mcludmg mechanical, structural, electrical, and interior design elements. Construction d:awmgs are

used among other things, to obtain permits and other approvals. Because they deﬁne what will

'actu_aﬂy be built, comp_leted construction drawings is a critical stép in the project budgetmg and

development 'process- Construction drawings allow contractors to understand exactly what they will
be required to do and so ensure that the construcﬁon bids and contracts finalized on the basis of the
drawings are accurate and complete, which in turn reduces the likelihood of additional, unanticipated
costs. As Defendants knew, representing that the construction drawings were substantialty complete
would give prospective lenders like Plaintiffs further comfort that the Project was well planned and
would stay on budget and on schedule.
107.  The Offering Memorandum represented the construction drawings for the proj ject as

substantlally complete:

Construction Drawi'ngs (“CDs”) at the Fontainebleau Las Vegas are

substantially complete with 80% CDs for tower and garage/convention

issued on February 1, 2007. 100% CDs for the tower are expected

March. 12, 2007. 100% CDs for garage/convention are expected April

4, 2007 and 80% CDs for the podium are expected in April/May 2007.

108. At the March 6, 2007 lender presentation, Soffer and his team again represented that
the construction drawings were “substantially complete,” with 80—100% of the drawings to be
completed before closing. A “Transaction Update” issued April 18, 2007 confirmed that
“Construction Drawings (“CDs”)”” were “substantially complete.”

' 109. At the time of Closing, the FBR Defendants caused FBLV to make further

representations regarding the progress and accuracy of construction drawings:

The Plans and Specifications (a) are, to the Project Entities’
knowledge, based on reasonable assumptions as to all legal and factual
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matters material thereto, (b) are, and except to the extent permitted
under Sections 6.1 and 6.2 will be from time to time, consistent with
the provisions of the Operative Documents in all material respects, (c)
have been prepared in good faith with due care, and (d) fairly represent
the Project Entities” expectation as to the matters covered thereby. The
Final Plans and Specifications (i) have been prepared in good faith with
due care, and (ii) are accurate in all material respects and fairly
represent the Project Entities’ expectatlon asto the matters covered
thereby. .

Disbursement Agreement, § 4.31.

110. Contrary to the repeated representations by the FBR Defendants, the construction
drawings were not “substantially complete.’f As the FBR Defendants knew or should have known,
delays in the design process pﬁer to Closing caused significant deléys in the preparation‘ of
completed-conétrucﬁon drawings. At the time the Offering Memorandum was issued, less than 50%
of the drawings for the podium portion of the Project were complete. Indeed, final construction
drawings were not compléte even as late as 2009. |

111. Instead of acknowledging the delay in development of final construction drawings, the
FBR Defendants directed the architect for the Project “to pfoduce false sets of drawings to maintain
the permit process™ so that Defendants “could commence construction in order to meet the openmg
date of November 2009.” Accordmg to the architects, Bergman Walls and Associates, Ltd.
(“BWA”). “Extensive and useless hours were spent by BWA to create these false documents. For
more than 12 months BWA was updating and revising two separate and distinct sets of Construction
Documents" thus doubling our man-hours. These sets consisted of false p}ermit‘ documents and
Construction Documents for the Contractor.” The FBR Defendants knew or should have known, but
failed to disciose to the Lenders that the eonstruction drawings presented to the Lenders were not the
actual construction drawings and that the actual construction drawings were not “substantially |

complete.”

C. Defendants Mlsrepresented that they Had Substantial Comlmtted Contracts for
the Construction of the Project.

112, To provide further assurances that the Project would remain on budget and on
schedule, Soffer and the other FBR Defendants represented that the Project would enter into
“committed contracts” with subcontractors for large portions of the anticipated costs of the Project.

The existence of committed contracts was important to prospective lenders because committed
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contracts reduce the risk of cost overruns by locking in the cost for those elémcﬁts.

113. The foering Materials stated that the Borrowers would “enter iﬁ_o committed
contracts fotaling no less than 60% of hard costs prior to closing and 95% of hard costs and 50% of
certain FF&E costs prior to the‘initial édvanc"e under the Credit Facilities.” In the “Transaction
Update” issued April 18, 2007, Defendants agaiﬁ reiterated the promise to enter into 'comnﬁﬁed
contracts “totaling no less than 60% of hard costs prior to closing and 95% of hard costs and 50% of |
certain FF&E costs prior to the initial advance.” | _ ‘

114. The ﬁnancmg agreements repeated Defendants’ representatlons regardmg the
comm1tted contracts that the Borrower and its general contractor, Defendant TWC, had entered 1nto
Upon closing, Defendants provided a schedule of the contracts that showed committed contracts
totaling more than 60% of Total Hard Costs. | _ ‘

115. But as the FBR Defendants knew or should have known, but failed to disclbsc to the

Lenders, there were not committed contracts in place that covered 60% of the hard costs of the

| Project, at the Closing Date or at any time prior.

116. For example, two of the Iargest. contracts listed in the schedule of committed contracts
included with the Clbsing documents were with W & W Steel. W & W Steel bad twovllarge
subcontracts for steel for different parts of the Project, which, taken together, were worth $231
million. Prior to the Closing Date, however, FBLV and TWC knew or should have knbwn that W &
W Steel had made crucial miscalculations in the amount of steel needed for the Project, faﬂingto
include in their bid- ten thousand tons of structural steel needed for construction. Adding the cost of
that steel, which was a necessary component of the Project, raised the cost of the W & W Steel
contracts by tens of millions of dollars. The FBR Defendants and the Turnberry Defendants had a
.duty to disclose this information to the lenders prior to Closing, but failed to do so. A

VII. DEFENDANTS’ POST-CLOSING MISREPRESENTATIONS AND OMISSIONS

A. Defendants’ Scheme v '

117. - After the Closing Date, the cost to complete the Project increased dramatically as a
result of Defendants’ unilateral and undisclosed decisions to upgrade and expand various aspects of

the Project. By mid-2008, Soffer, Kurhar and others at FBR and TW.C calculated the costs required

-18-
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to complete the construction of the Project at more than $300 million in excess of the Construction
‘Budget provided to the Lenders. A
118. The FBR Board of Ménagers was aware of the substantial cosf overruns and, in

November 2008, required Soffer to provide a “comfort letter” pursuant to which Soffer agreed (1) not
to transfer or dispose of specified assets prior to the completion of the Project, including a yacht
valued at $178 million, a. Boeing 737 jet valued at $57 million and interests in various companies
valued at $116 million, and (2) to invest, at the reqﬁest of the‘_Board of Managers, “in FBR or an
affiliate thereof, an égg’regate amount [up to §75 million], which investment shall be used solely to
fund the ooéts of [the Project].?; ' . | '

| 119.  As aresult of the cost oVerruns, the anticipa;ced cost to fund the Préj ect significantly
exceeded t_ﬁe funds available to pay these costs. Had these increases been disclosed to the Lenders, it
would have revealed, among other &ﬁngé, that the In Balénce Test could not be satisfied. This would
have prevented Defendants from accessing any funds under the Credit Agreement and brought the
Project to an immediate halt. Instead, those funds would have remajned‘ in the Bank Proceeds |
Account an& ultimately been returned to the Plaintiffs and other Lenders who maintained a valid,
perfected_;pridrity lien on those funds while they remained on deposit.

120.  Defendants knew or should have known about the substantial cost overruﬁs.

'Defendants kept the true cost of the Project from the Lenders through two sets of books: one for their

| own internal use that allowed them to keep track of the actual progress, scope and cost of the Project;

and a second set for use with the Lenders that disclosed only the progress, scope and costs that would
cause the Pfoject to appear “in balance.” In this way, the Defendants were able to secure continued
funding under the Credit Agreement Facility while failing to inform the Lenders of the mounting cost
overruns. |

| 121. Defendants’ scheme involved, first and foremost, the manipulation of changé ordersj
for the Project. Change orders are directions from a project owner or a general contractor to performb
work that is different from and/or in addition to the original scope. In the normal course, change
orders are formally approved and reflected in the project budget before the additional or revised work

is begun, and certainly before it is completed.

-19-
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122.  Defendants were required to inform the lenders of all approved change orders.

‘Accordingly, if Defendants formally approved the change orders required for the expanded Project,
‘the lenders would discover the enormous cost increases, and Defendants’ schenﬁe would be revealed.

1 Defendants knew or should have known, but failed to disclose to Plaintiffs, that there were hundreds

of millions of dollars of change orders for work required to complete the Project that were not
reflected in the various reports and certifications Defendants made to the lenders. Defendants
“pocketed” thése change orders, prevailing upon subcontractors to perform the additional work
required to complete the Pfoj ect before a formal change order was approvéd while, at the same time,

delaying the change order approval process so as not to alert the lenders to the additional scope and

costs.

123. Defendants failed to inform the Lenders of the actual scope and increased cost of the
Project by keeping a duplicate set of books and entries, one for their own internal use to track the

actual scope, progress and cost of the Project and another for presentation to the Lenders to secure

‘advances from the Credit Agreement Facﬂify.

e Change Order Logs. Defendants maintained two sets of change order logs. One set
accurately tracked all change orders that Defendants had directed subcontractors to
execute, regardless of whether the change orders had been put through the f§nnal
approval process (the “Actual Change Order Log”). The Actual Changé Order Log
was used by the Defendants to plan and monitor the progress of the construction of the
Project. Defendants did not provide the Actual Change Order Log to the Lenders. |
Instead, they provided the Lenders a partial change order log that included only those
change orders that would continue to misrepresent the Project to be in balance and

within the Bank Budget (the “Bank Change Order Log”).

»  Anticipated Cost Reports. To track the costs required to complete the Pfoj ect,
Defendants inainta:ined Anticipated Cost Reports (“ACRs”). As with the change order
logs, Defendants kept two sets-of ACRs. The Real ACRs reflected all of the costs
Defendants knew would be required to complete the Project, including the “pocketed”
change_: orders. The Bank ACRs consisted of a subset of the Real ACRS. :

- -20-

Case 1:09-md-02106-ASG Document 377-4 Entered on FLSD Docket 12/04/2013 Page 23 of



G0 N A L B N

o

10
11
12
13
14
15
16
17,

18 |
19
20
21
22
23
24
25
26
27
28

46 -

» Budgets. The Defendants’ manipulatioﬁ of the change orders and ACRs carried over
into their calculation of the Project budgets. The Bank Budgét, based on the Bank
ACRs, reﬂécted the original budget presented to the Lenders; as modified by formally
approved and disclosed change orders. The Soffer Budget or Real Budget, showed all

- of the items included in the Bank Budget, plus all of the “pocketed” change orders and
- real anticipated costs reflected in the Real ACR.

124. Defendanfs tracked the status of the chénge orders, anticipated costs and budgets in
detailéd Microsoft Excel spreadsheets. The spreadsheets showed, column by column: (i) the‘ Bank
Budget, including .changes to the budget that haﬂ been formally approved By the lenders; (ii) the
additional changes to the Bank Budget conteﬁlplaied in the Soffer Budget and reflecting the
“pocketéd” change orders; and (iii) the dffference between the two budgets.

B. Defendants“.’ Misrepresentations and Omissions ‘

125.  Each month, to obtain release of funds, the Credit Agreement and other loan
documents 'required the Borrower to submit to Plajntiﬂ's’ agent, BofA, a “Draw Request,” which
included budgets, cost reports and various cemﬁcatlons If the materials provided in the Draw
Request showed that the apphcable conditions precedent for the advance of funds were satisfied,
BofA, the Disbursement Agent, could (assuming it did not have contrary or 1ncon31stent information)
release the requeéted funds to the 'Borrower. (Disbursement Agreement, § .2.4.6).

126, Beginning no later than im'd—2007, in connection with the Draw Requests, Defendants
made material misrepresentations regarding the status of the Project and prdvided false, misleading
and incomplete information about change order logé, cost reports and budgets,,Which they
represented to be true and complete. These misrepresentations were contained in documents and
reports inchiding the fé)llowing.

e Advance Request. The Advance Request was the Borrowers’ formal request for funds

under the financing agreements. Defendant Freeman executed the Advance Requests
on behalf of the Borrowers. In the Advance Request, at the Defendants’ direction, the
Borrowers attested to the accuracy and completeness of the information régarding

budgets and costs that were provided with the Draw Request, including the Remaining

21-
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Cost Reports, the In Balance Report and the General Contractor’s Advance
Certificate. Because the information provided by the Borrowers did not disclose the
true anticipated costs and budgets for the Project but instead _shéwed the incorrect cost
information reflected in the Bank Budget, the Bank Change Order Log and the Bank |
ACR, Defendants’ representaﬁons in the Advance Requests were false and omitted

material information about the Project.

Remaining Cost Reports. The Remaining Cost Reports were spreédsheets.that were
supposed to ého'w the anticipated costs to complete the Project. The Remaining Cost
Reports did not reflect Defendants’ true estimates of Project costs but instead reflected
the false information contained in the Bank Change Order Logs and the Bank ACR.

In Balance Report. The In Balance Reports were supposed to show the difference

~ between funds available to the Project (from the Credit Agreement Facility and other

sources) and the anticipated remaining costs on the Prdject, as reflected in the
Remaix_ﬁng Cost Reports. Defendants submitted In Balance Reports that réﬂected
icorrect budgets and .estimat% of anticipated éosts and failed to show the actual costs
Defendants knew would be neede& to complete the Project.” Accordingly, the In
Balance Reports continued to show that the Project was in balance when in fact the
anticipated costs greatly exceeded the available funds to pay for them.,

Genéral Contractor Advance Certificate. In the General Contractor Advance
Certificates, which were submitted with each Draw Request, TWC certified that its
budgets were accurate and compiete. Defendant Soffer executed the General
Contractor Advance Certificates for October and November 2008. The budgéts TWC
submitted to the Lenders were based oﬁ Defendants” false change orders and cost

reports, and the General Contractor Advance Certificates were therefore false and

misleading.

Budget Amendment Certificate. The Borrowers were required to request approval for

amendments to the Project budgets by submitting Budget Amendment Certificates:

The Budget Amendment Certificates, which Defendant Freeman signed, certified that

20-
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the budgets and cost estimates contained therein were accurate and complete, and
based on good faith assumptions. The Budget Améndment Certiﬁcatés did not reflect
Defendants’ real budgets (i.e., the Soffer Budgét) or their actual good faith estimates
of p_réj ect costs but instead reflected the incorrect Bank Budgets, Bank Change Ordér
Logs and Bank ACRs. Tn fact, the Soffer Budget was hundreds of millions of dollars
higher than the budgets Defegdants certiﬁeci as correct in. the Budget Amendment
Certificates. |

e Lender Updates. Defendants periodically held conference calls with Plaintiffs and

other lenders in connection with the Draw Requests. On those caﬂs, and in the wn'ttgn
“Lender Updates™ that Defendants distributed to lenders, Defendants represented that
the Bank Budget was the actual budget and failed to inform the lenders of the

~ existence of the Soffer Budget and the fact that, according to Defendénts’ true cost

information, the Project had experienced hundreds of millions of dollars in

statéd, incorrectly, that fhe Project was “on time and on budget.”

127, If Defendants had incorporated accurate énd complete infoﬁnaﬁon regarding the
budgets and costs to complete the Project into the materials submitted in connection \';vith.the Draw
Requmfs, they would have shown that the Project was well over budget and could not be corpleted
without significant additional funds. As a result, the In B‘alance.Test would have failed and
Borrowers would not have been able-to access additional funding under the Credit and Diébursement
Agreements. | ‘ B
VIIL PACKER CONSPIRES WITH SOFFER TO CONCEAL THE COST OVERRUNS ON

| THE PROJECT | |

128. Defendant Crown is an Australian gaming and eatertainment company that is
controlled by Defendant Packer, who is reported to be the wealthiest man in Australia. Defendant
Crowﬁ Services is a Nevada-based affiliate of Crown that acted on behalf of Crown in connection
with the Project. Todd Nisbet, the Executive Vice President for Design and Cbnstrucﬁon of Crown,

and a pn’ncipal in Crown Services, along with Packer, had primary responsibility for the Packer

23~

undisclosed change orders and cost overruns. On these célls, Defendants consistently
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Defendénts’ participation in the Project and was involved on a regular basis in the management and
oversight of the Prqj ect.- | ‘

| 129. In April 2007, Crown purchased a 19.6% interest in FBR. for $250 million. |
Théreaﬁer, the Packer Defendanté learned that the Project was significantly over budget, that the
exjsﬁng funding for the Project was insufficient to oompletev the Project and that the FBR én‘d
Tumbe_rry‘ Defendants had been misrepresmﬁng the facts cofxcerning the actual status of the Project
f to the Lenders in order to secure continued ﬁm&ing- for the Project under the Loans. The Packer
Defendants recognized that if the' Lenders learned the truth about the Project, the Lenders would
cease funding, and the value of Crown’s investment in FBR would plummet. ‘

130. Accordingly, in late 2007 or early 2008; the Packer Defendants, including Packer,
convened a meeting in Las Vegas with the FBR Defendants, including Soffer, to determine how
jointly to proceed. At that meeting and thereafter, and at the direction of Packer, the Packer
Defendants agreed and conspired with the FBR Defendants to continue to misrepresent the financial
status of the Project to the Lenders and to conceal from vthe Lenders, including the Plaintiffs, the truth
regarding the cost overruns on the Project in order to seﬁure the continued financing for the Project.

131.  Thereafier, the Packer Defendants continued their involvement in the management and
oversight of the Project, including efforts fo reduce fhe- cost of the known oﬁermns that were bemg “
concealed from the Lenders so as to help delay the Lenders’ ultimate discover$z of the true facts. As
}a result, the PackerbDef‘endants actﬁrely assisted the FBR Defendants and the Turnberry Defendants
in misrepresenting the true financial condition of the Prbj ect and in concealing from the lenders the
existence and magnitude of the Soffer Budget and the cost overruns.

| IX. DEFENDANTS’ SCHEME UNRAVELS

132. Without ﬁnancing wﬁcient to pay for the true costs of coﬁstrucﬁng the Project, it was
only a matter of time before Defendants’ scheme was exposed. Defendants forestalled this result by
delaying payment to subcontractors—in some cases until subcontractors thxeatenéd to walk off the
job——,and by raising additional equity. By the summer of 2008, howe\}er, as Defendants' knew or

should have known, Athe Proj ect was facing a deficit of more than $300 million doIlars.‘

133.  Atameeting at Soffer’s home in Aspen, Colorado held in October 2008 and attended

24
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| bankruptcy and increase the likelihood that the Lenders would refuse to continue funding,

46

by Kumar and TWC’s Chief Executive Officer, Bob Ambridge, Soffér acknowledged that an |
additional $325 million above and beyond all existing ﬁnaﬁcing and equity contributions would be
required to complete the Project. Kumar and Ambridge informed Soffer that they believed the
shortfall was much greater, as much as $375 im'llion. |

134.  Again, in January 2009, Soffer acknowledged the existence of the shortfall in a
telephone call with Ambridge and Kumar. By mid-February 2609, Kumar and Ambridge explained
to Soffer in a meeting in Las Vegas that the shortfall had increased by another $ 100 million. |

135. To make matters worse, in September 2008 Lehman Brothers Holdings, Inc
(“Lehman”) filed for bankruptcy protection. Lehman was the largest lender under the Retail Facility
that provided ﬁnancmg for the construction of the retail portion of the Project. Lehman’s
bankruptcy, its resultmg failure to pay its pomon of draws under the Retail Facility as they came due
and the prospect that Lehman would fail to fund its remaining commitment under the Retail Facility
prevented satisfaction of numerous conditions precedent to the approval of Advance Requests and the

disbursement of funds under the Loans. Had disbursements stopped in September 2008, as they

Bank Pl‘oceeds Account and ultimately been recovered. ‘

136. Unfortunately, this did not happén. Bark of America (“BofA”) failed to take the steps
required of it as Administrative and Disbursement Agent undel' the Credit Agreement to ensure that
funding and disbursements did not continue in the face of Lebman’s breaches and defaults. And |
while BofA’s breaches were nbt tllerel;y excused or mitigated, the FBR Defendants, aided by
ULLICO, actively concealed the full extent of l.,ehman’s impact on the Project frgm the Lenders in
an effort to increase the likelihood that Loans would continue to be funded and disbursed.

137. In September 2008, the FBR Defendants caused FBR. (or an affiliate) to pay Lebroan’s
portion of the September 2008 draw request under the Retail Facility. Defendants knew that payment
of Lehman’s portion of draw fequests by FBR wollld highlight the funding gap created by Lehman’s

Accordingly, although Freeman advised BofA that FBR had funded Lehman’s portion, Thier and the

other FBR Defendants took steps to ensure that documents filed publicly during that period,

25
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including documents submitted in conneéﬁon with the Lehman bankruptcy proceedings, concealed

.that fact from the other lenders.

138.  In December, Lehman notified the FBR Defendants that it would make no further
payments under the Rétaﬂ Facility. |

139. In order to further conceal FBR’s payment of Lehman’s draws, FBR initiated
discussions with ULLICO, one of the other lenders under the Retail Facility. ULLICO invested on
behalf of union interests and ﬁas committed “to serving the needs of unions, union leaders, union
employers and union members and their families.” Thus, ULLICO’s interest in the Project included
both its ﬁnancia’l’ commitment as well as the preservation of the j obs of the 3,000 union mer'nbeis
WbIkiﬂg on the Project. Those jobs all would be lost if disbursements under the Loans ceased and the
Préject was shut down. Although ULLICO was unwilling to fake over Lehman’s funding obligations
under the Retail F acility, in whole or in part, it was MIHng to make it appear that it had or would in ‘
the hopes that BofA might thereby ove;rlook Lehmah’s breaches and défaults and continue disbursing
funds for the Projcct. |

140.  In order to accomplish this scheme, beginning in December 2008, ULLICO entered
into a series of Guaranty Agreements with Soffer, FBR and TRLP. These agreements provided that
ULLICO would pay Lehman’s portion of the Retail Facility in the first instance but that Soffer, FBR
and TRLP would guaranty such payments and reimburse ULLICO within 30 days. By “fronting”
payments on behalf of FBR and Soﬁ'ér, ULLICO helped create a false impression that an existing,
institutional lender had or would be willing to step in to take over Lehman’s commitment.

141. ULLICO fronted Lehman‘s draw obligations under the Retail Facility in December

11 2008, and Januvary, February and March 2009. Defendants did not disclose the “fronting”

arrangement to the Plaintiffs and actively concealed the existence of the Guaranty Agreement from
them.
142. . Had ULLICO, the FBR Defendants and the Turnberry Defendants disclosed the true

nature of their scheme to the Lenders, BofA. could not have hidden from the conclusion that the

conditions precedent to funding under the Loans had not been satisfied, and the Borrowers would not |

‘have been able to access Plaintiffs’ funds.
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143. By early 2009, Defendants were unable to access additional equity funding, and
subcontractors were in revolt over delayed payments for completed work. To aécéss additional
needed funds, Defendants were forced to disclose some of the additional change orders they had
“pocketed” and kept from the Lenders. But while Defendants at this point revealed some of the
additional costs, they expressly decided not to expose what TWC’s Chief Executive Officer, Bob.
Ambridge, characterized to Kumar as the “big lie,” namely that the Project was massively over
budget. Instead, Defendants informed the Lenders of only $60 million in change orders and
" additional costs and continued to conceal the remajﬁing undisclosed change orders and additional
costs and to submit Draw Requests that .they new to be materially false. |

144, - As 2009 wore on, however, Defendants could no longer conceal that the budgets were
inaccurate and that the cdsts to complete the Project were not in line with the incorrect estimates they
had provided to the Lenders. On April 13, 2009, the Borrowers advised the Lenders that they could
not meét the In Balance Test, based upon an increase of $157 million in the figure they used to ”
calculate anticipated costs on the Project. On‘April 20, 2009, BofA, acting on behalf of certain of the!
Leﬁders, declared a default under the financing agreements. The Borrowers and certain affiliates
filed for bankruptcy on June 10, 2009, which itself constitutes a default under the financing
agreemgnts.

| COUNT 1
Fraud/Aiding and Abetting Against the FBR Defendants and the Turnberry Defendants

145.  Plaintiffs reallege and incorporate the preceding paragraphs as though fully set out.

146. To induce Plaintiffs to provide funding for the Project and to enter into the Credit
Agreement and Disbursement Agreement, the FBR Defendants misrepresented facts and failed.to
disclose material facts, as more fully described above. Aﬁong other things, the FBR Defendants
répresented or permitted to be represented: | |

o that the Bank Budget was an accurate and good faith estimate of the costs the‘Project
would incur fo completion and was a “conservative” estimate of such costs;
e that the Bank Budget would support payment of all anticipated constructidn costs for

the Project;
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o that the construction drawings for the Project were accurate and “subﬁtanﬁally
-complete”; and | _ |
e that FBLV and TWC had entéred into committed contracts for 60% of hard costs for
the Project. | _

147. These representations were false. The FBR Defendants onﬁtted the true facts about .
fhe Project, including those regafding- the existence and nature of the Real Budget, the additional
antic-ipated costs they eXpected to incur in bringing the Project to completion, the delays in
completion of the construction drawings, the fact that the drévﬁngs preéented to the Plaint:iffs were
false drawings_, and the additional costs that would be incurred under the so-called committcd-b
contracts. |

148. The Tumberry Defendants were aware of the misrepresentations and omissions made
by the FBR Defendants. The Turnberry Defendants intended to and did assist and provide material
assistance to the FBR Defendants in making misrepresentations and failing to disclose material facts
to Plaintiffs. .

149.  Unaware of the true facts, and in reliance on the misrepresentations and omissions of
the FBR Defendants and the Turnberry Defendants, flainﬁﬂ's pfovided funding to the Project
pursuant to the Credit Agreement and Disbursement Agreement. If Plaintiffs had been aware of the
true facts, fhey wouid not have agreed to provide the funding. and would not have executed the Credit
Agreement or the Disbursement A greement.

150.  As adirect and proximate result of the misrepresentations and omissions by the FBR
Defendants and the Tﬁrnberry Defendants’ assistance in these misrepresentaﬁéns and omissions,
Plaintiffs bave incurred and continue to incur damages in excess bf $10,000. |

-151." Defendants’ acts were performed with oi)press_ion, frand and malice, thereby entitling
Plaintiffs to punitive damages in excess of $10,060.
COUNT II

Fraud/Aiding and Abetting Fraud Against the FBR Defendants, the Turnberry Defendants and|
the Packer Defendants

152.  Plaintiffs reallege and incorporate the preceding paragraphs as though fully set out.

153. To induce Plaintiffs to provide funding for the Project through piovision of Advances

98-
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in response to Notices of Borrowing and Draw Requests, the FBR Defendants and the Tufnberry
Defendants made intentional naisrepresentatione of fact and failed to disclose material facts, as more
folly descn'Bed above. Among other thjngs, the FBR Defendants and the Turnberry Defendants
represented to Plaintiffs or their agents, in oonnee’aon with Draw Requests and in other oral and
wntten commumcatlons that:

»  the Remaining Cost Reports submitted to lenders, including the Plaintiffs, accurately

presented all of the costs they expected the Project to incur to completiont

s they were not aware of additional anticipated costs on thetPreject'

.o - the In Balance Report was accurate and the In Balance Test was satisfied;

e the Bank Budget was the true budget that accurately presented the Defendants’ good

faith estimate of all Project costs; and

o the Projeet was “on time and on budget.”

These representations were false. The FBR Defendants and Tumberry Defeﬁdants omitted and

concealed the true facts regarding the existence and magnitude of the Real Budget, the additional

| costs they incurred and expected to incur on the Project; and the existence and dollar vatué of change

_ orders that had been agreed to without formal approval or disclosureto the lenders, including

Plaintiffs. ' _
| 154. Each ef the FBR Defendants, the Turnberry Defendants and the Packer Defendants
was aware of the misrepreseutetions and omissions made by the other Defendants. ‘Each of the FBR
Defeﬁdants, the Tilmben'y Defendants and the Packer Defendants intended to assist the ethers in
defrauding Plaiﬁtiffs and did in fact provide material assistance to them in making misrepresentations
and feiling to disclose material facte to Plaintiffs.

155. Unaware of the true facts, and in reliance on the misrepresentations and omissions of
Defendants, Plaintiffs continued to provide ﬁmding to the Proj ect through Advances pursuant to the
Credit Agreement and Disbursement Agreement. If at any time Plaintiffs and their agents had been
aware of the true facts, the conditions precedent to further Advances would not have been satisfied
and Plaintiffé would not have been required to provide further funds to the Project. |

156. Asadirect and ﬁmxixnate result of Defendants’ fraud and aiding and abetting fraud,

29.
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Plaintiffs have incurred and continue to incur damages in excess of $10,000. = -

157.  Defendants” acts were performed with eppressi_on, fraud and malice, thereby entitling

Plaintiffs to punitive damages in excess of $10,000. '

COUNT 11

| Fraud/Aiding and Abetting Fraud Re Retail Facility Against the FBR Defendants, the
Turnberry Defendants and ULLICO

15 8.> Plaintiffs reallege and incorporate the preceding paragraphs as though fully set out.

159. To induee Plaintiffs to provide ﬁmdi_ﬁg for the Project through provision of Advances
in response to Notices of Borrowing and Draw Requeéts, the FBR Defendants and the Tumberry
Defendants made intentional misrepresentations of fact and failed to disclose material facts Iregarding ‘
the ﬁmding of Lehman’s portion of the Retail Facility, as more fully described above. Among other
things, ULLICO, the FBR Defendants and the Turnberry Defen&a.nts or their agents represented that
ULLICO funded the Lehman portion of the Retail Facility. These representations were false.

160.  ULLICO, the FBR Defendants and the Turnberry Defendants omitted and concealed
the fact thaf, through the “fronting” arrangement, FBR and Soffer were funding Lehman’s portion of
the Retail Facilitjf while making it appear that ULLICO was providing such funéing

«16¥. ULLICO, the FBR Defendants and the Tumnberry Defendants were awafe ofthe -
misrepresentations and omissions made by eaeh other. Each ULLICO, the FBR Defendaﬁts and the
Turnberry Defendants intended to assist each other in defrauding Plaintiffs and did in fact provide
material assistance to them in making misrepresentations and failing to disclose material facts to
Plaintiffs. |

162.  Unaware of the true facts, and in reliance on the misrepresentations and omissions of
Defendants, Plajntifﬁs continued to provide funding to the Project tbrough Advances pursuant to the
Credit Agreement and disbursement continued to be made under the Disbursement Agreement If at
any time Plaintiffs and their agents had been made aware of the true facts, the conditions precedent to
further Advances would not have been satisfied and Plaintiffs would not have p_rov1ded further funds |
to the Project. ' ‘

163. As adirect and proximate result of Defendants’ fraud and aiding and abettlng frand,

Plaintiffs have incurred and continue to incur damages in excess of $10,000.
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164. Defendants’ acts were performed with oppression, frand and malice, thereby entitling
'Plaintiffs to punitive damages in excess of $10,000.
COUNT IV
Negligent_ Misreiaresentaﬁ'on Against All Defendants
165. Plaintiffs reallege and incorborét{e the preceding paragraphs as though fully set-out.
166. Inmaking the representations described above, and in failing to disclose the mateljial
information, Defendants acted with the intent to induce, and did induce, Plaintiffs to provide funding

to the Project, to enter into the Credit Agreement and the Disbursement Agreement, and to continue

{] to provide funding pursuant to Advances.

167. Defendants made the representations negligently and recklessly, ‘With no reasonable

grounds for believing the statements to be true.
) 168. As adirect result of Defendants’ negligent and reckless misrepresentations, Plaintiffs

have incurred and continue to incur damages in excess of $10,000.

169. D_eferidants’ acts were performed with oppression, fraud and malice, thereby entitling
Plaintiffs to punitive damages in excés's of $10,000. o

o COUNT V
.- Negligence Against the FBR Defendants and the Turnberry Defendants
170.  Plaintiffs reallege and incorporate the preceding paragraphs as though fully set out.

171. Defendants were responsible for ensuring that the terms and conditions precedent to

| funding were being met, that the Project was being managed and administered such that the cost of

work would not exceed whz_lt was budgeted and financially available, and that the Project would be
completed within the approved schedule. |

172. Defendants also had a duty to ensure that the Project progress was accurately reported,
Both in terms of cost and schedule, and that the projected cost to complete the work was accurately |
reflected in the feports to lenders, including the Plaintiffs. Defendants had a duty to ensure accurate -
reflection of any cost increases or chﬁn'ge orders in the various reports provided to Plaintiffs in-
connection with Draw Requests.

173. Defendants failed to exercise reasonable or ordinary care in the discharge of their
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duties in connection with the Project, and, in fact, w¢ré>neg]igent and/or reckless in the performance
of their duties and/or acted in bad faith.
174.  As described in more detail above, among other things, Defendants:

* Failed to ensure that the statements made to Plaintiffs in connection with Draw

Requests were accurate and complete;

. Failed to accurately monitor and report on project budgets and costs;
. Failed to ensure the timely reporting of changes to the Project and change orders;
. Failed to monitor subcontractors; A

e  Failed to exercise reasonable diligence, oversight, monitoring and review of TWC’s
'proj ect administration and management; '

o Failed to ensure that Project drawings and plans were substantially completé and
updated and that the plans were sufficient to build the Project in accordance with the
existing budgets; and |

. Failed to ensure that the Project had committed contracts as represented to Plaintiffs, -
and that the committed contracts were in fact “committed.” |

175. As adirect and proximate result of Defendants failure to exercise due care, Plaintiffs

 have been daméged in an amount in excess of $10,000.

- COUNT VI

Conspiracy to_Commit Fraud/Aiding and Abetﬁng Fraud Against All Defendants

176. Plaintiffs reallege and incbrporate the preceding paragraphs as though fully set out.

177. Begmg in 2007, Defendants entered into a conspiracy in which_ they agreed to
misrepresent and omit material facts regarding the Project, and to conceal the true facts. ‘Pursuant to
that conspiracy, Defendants engaged in the misrepresentations, omissions and other wrongful
conduct, as set out above. Each of the Defendants had knowledge of the object and purpose of the
conspiracy and intended to and did materially assist the conspiracy. |

i78. As cé-conspirators, Defendants are jointly and severely liable for the damages
incurred by Plaintiffs as a result of their conduct, in an amount in excess of $10,000.

179. Defendants’ acts were performed with oppression, fraud and malice, thereby entitling
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Plaintiffs to punitive damageé in excess of $}0,000.
| COUNT VII
Breach of Fiduciary Duty — Duty of Loyalty Against the FB D&O Defendants
180. Plaintiffs reallege and incorporate the préced‘ing_ paragraphs as though fully set out.
181. 'Defenda.nts Soffer, Kotite, Parello, Weiner, Schaeffer, Freeman, Kumar, Karawan and
Thlzer (“FB D&O Defendants™) were directors, managers and/or senior executive officers of the

Resort Entities, with management responsibility for those entities. As managers, directors and/or

senior executive officers of the Resort Entities, the FB D&O Defendants owed fiduciary duties to the |

Resort Entities, which fiduciary duties included the duty of loyalty. Addifionally, as the Resort
Entities were insolvent or within the zone of msolvency, these defendants also owed fiduciary duties
to the Resort Entities’ creditors, includfng Plaintiffs.

182. As ﬁduciariés, the FB D&O Defendants were obligated by their duty of 16ya1ty to act

in a manner consistent with the best interests of the Resort Entities and its creditors, and with the

.highest degree of good faith. By Viﬁue.of the acts and omissions described herein, the FB D&O

Defendants failed to act honestly and in good faith, thereby violating the duty of loyalty to the Resort
Entities. Among other things, the FB D&O Defendants misreprqsented the financial _cqndition of the
Resort Entities, misstated the budgets and anticipated costs of the Project, and concealed the true
facts about the budgets and ﬁnancial condition of the Project.

183.  Asa direct and proximate result of the FB D&O Defendants’ actions and omissions,
the Plaintiffs have been injured and suffered damages in an amount in excess of $10,000. The FB
D&O Defendants are jQinﬂ}" and severally liable for Plaintiffs’ losses.

184. Defendants” acts were performed with oppression, ffraud and malice, thereby entitling
Plaintiffs to punitive damages in excess of $10,000.

| | COUNT VIII
Breach of Fiduciary Duty — Duty of Care Against the FB D&O Defendants

185.  Plaintiffs reallege and incorporate the preceding paragraphs as though fully set out,

186. The FB D&O Defendants were directors, managers'and/or senior executive officers of

the Resort Entities, with management responsibility for those entities. As managers, directors and/or |
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1 || senior executive officers of the Resort Entities, the FB D&O Defendants owed fiduciary duties to the

Resort Entities, which fiduciary duties included the duty of care. Additionally, as the Resort Entities

were insolvent or within the zone of insolvency, these defendauts‘ also owec.lﬁducia.ry duties to the
Resort Entities’ creditors, including Plaintiffs. _

| 187.  As fiduciaries, these defendants wére. obligated by their duty of care to act at all times

on an informed basis, using the amount of care that a reasonable person would use under similar

N A L A W N

circumstances, and to act with the highest degree of good faith. The FB D&O Defendants failed to
8 || exercise the care, diligence, and skill that reasonable persons would exercise under comparable

9 || circumstances, and instead acted in a grossly negh gent manner, thereby violating their fiduciary
10 dutLeb to the Resort Entxtles Among other things, tbe FB D&O Defendants: failed to oversee the

11. || construction of the Project in a manner that contained cost overruns; approved and allowed TWC and
12 || others to approve, informally and without proper oversight or disclosure, changes to the Project that
13 || greatly increased the Resort Entities’ liabilities; operated the Project in accordance with the
14 ﬁndisclosed Real Budget, which was hundreds of millions of dollars higher than what was presented
15 || to the Plaintiffs and the other lenders, thus making it virtually impossible for the Project to be
16 |} completed with the funds that were available; and repeatedly misrepresented and omitted material
17 || facts regarding budgets, cost overruns and anticipated costs to completion. |
18 188. Asa direct and proximate result of the FB D&O Defendants” actions and ormissions,
19 || the Plaintiffs have been injured and suffered damages in an amount in excess of $10,000. The FB-
20 {|D&O _Defendé.nts are jointly and severally liable for Plaintiffs’ losses.
21 189. Defendants’ acts were performed with oppression, fraud and malice, thereby entitling
22 || Plaintiffs to punitive damages in excess of $10,000.
23 ' - PRAYER FOR RELIEF
24 WHEREFORE Plaintiffs pray that this Court enter Judgment in. favor of Plaintiffs and

25 |} against Defendants, and each of them, as follows:

26 (a) For damages in excess of $10,000.
27 (b)  For punitive damages in excess of $10,000.
28 (© For prejudgment interesf.
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(d)  For an award of the costs of suit inéluding attomey55 fees to the extent available.

()  For any further relief as this Court deems just and proper.

JURY DEMAND
Plaintiffs demand a trial by Jury for all issues so triable.
DATED this 25th day of March, 2011.

| Respectfully submitted,

N .

. : ~ . - \—H-
TAYLOR L. RANDOLPH ‘
Bar No. 10194 .
RANDOLPH LAW FIRM, P.C.
2045 Village Center Circle, Suite 100
Las Vegas, Nevada 89134 )
Tel. (702) 233-5597
tr@randolphlawfirm.com
Attomney for Plaintiffs .
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U.S. Bankruptcy Court
District of Nevada (Las Vegas)
Adversary Proceeding #: 11-01130-mkn

Assigned to: MIKE K. NAKAGAWA
Demand:

Date Filed: 05/02/11

Nature[s] of Suit: 01 Determination of removed claim or cause

Plaintiff

BRIGADE LEVERAGED CAPITAL
STRUCTURES FUND, LTD.

X .

X, X

BATTALION CLO 2007-1, LTD.
X

X, X

CANPARTNERS INVESTMENTS
IV, LLC. '

X

X, X

‘CANYON SPECIAL
"OPPORTUNITIES MASTER FUND
(CAYMAN), LTD.

X

X, X

CASPIAN CORPORATE LOAN
FUND, LLC.

X

X, X

CASPIAN CAPITAL PARTNERS,
L.P.

X

X, X _

CASPIAN SELECT CREDIT

. MASTER FUND, LTD.

X .

X; X

MARINER LDC

X

X, X

- represented by TAYLOR L. RANDOLPH

RANDOLPH LAW FIRM, P.C.

2045 VILLAGE CENTER CR., SUITE
100 . ‘ ‘
LAS VEGAS, NV 89134
702-877-1313

Fax : 702-233-5597

Email: tr@randolphlawfirm.com
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by 1 s yy OR .. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by _
TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by 1 vy OR L. RANDOLPH
' (See above for address)
LEAD ATTORNEY

represented by 1 s vy OR I.. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by A y1 OR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY
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CASPIAN ALPHA LONG CREDIT

- FUND, L.P.
X
X, X

CASPIAN SOLITUDE MASTER

FUND, L.P.
X
X, X
OLYMPIC CLO ILTD.
X
X, X
SHASTA CLO I LTD.
X )
X, X
WHITNEY CLO I LTD.
X
X, X
SAN GABRIEL CLO I LTD.
X .
X, X
STERRA CLO I LTD.
X
X, X
ING PRIME RATE TRUST
% ,
X, X
ING SENIOR INCME FUND
X
X, X .
ING INTERNATIONAL (ID -
SENIOR LOANS
X .
X, X
ING INVESTMENT
MANAGEMENT CLO I, LTD.
X
X, X
ING INVESTMENT

MANAGEMENT CLO I1, LTD.

X
X, X

ING INVESTMENT

MANAGEMENT CLO 111, LTD.

X
X, X

ING INVESTMENT

MANAGEMENT CLO 1V, LTD.
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represented by 1,y OR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

- represented by TAYLOR L. RANDOLPH

(See above for address)
LEAD ATTORNEY .

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY
represented by TAYLOR L. RANDOLPH -
(See above for address)
LEAD ATTORNEY ‘
represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by SAN GABRIEL CLO I LTD.
PRO SE ‘

represented by TAYLOR L. RANDOLPH
(See above for address)
" LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
: (See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by 1,y OR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented bY ., y1,OR L. RANDOLPH
(See above for address)
" LEAD ATTORNEY

represented by v 4 vy OR L. RANDOLPH.
(See above for address)
LEAD ATTORNEY

represented by 1 v OR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented bY 1\ 7 OR .. RANDOLPH
(See above for address)

https://ecf.nvb.uscourts.gov/cgi-bin/DktRpt.pl?76991 37846734481 -L 618 0-1



Casod £8pnd-02106-ASG Document 377-4 Entered on FLSD Docket 12/04/201$agP@gg41 of

X

X, X

ING INVESTMENT
MANAGEMENT CLO V, LTD.
X

X, X

PHOENIX CLO I, LTD.
X - :
X, X

PHOENIX CLO II, LTD.
X

X, X

PHOENIX CLO IIL, LTD.

X

X, X _

Venture II CDO 2002 Limited
X .
X, X

Venture III CDO Limited

X

X, X

VENTURE 1V CDO LIMITED
X

X X

Venture V CDO Limited

X

X, X

Venture VI'CDO Limited
X

X, X

Venture VII CDO Limited

X

X, X

Venture VIII CDO Limited

X
X, X

Venture IX CDO Limited
X ) .
X, X

Vista Leveraged Income Fund
X
X, X

VEER CASH FLOW CLO, LIMITED

X
X, X

MONARCH MASTER FUNDING,
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LEAD ATTORNEY

represented by .\ y1 OR L. RANDOLPH
» (See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH

(See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY
represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY _
represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY
represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY
represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY
represented by TAYLOR L. RANDOLPH
(See above for address)
- LEAD ATTORNEY
represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY
represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented bY .o vy OR 1.. RANDOLPH
(See above for address).
LEAD ATTORNEY

represented by
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LTD.
X
X, X

NORMANDY HILL MASTER
FUND, L.P.

X

X, X

GENESIS CLO 2007-1 LTD.
X

X, X

SCOGGIN CAPITAL
MANAGEMENT II, LLC.
X

X, X

SCOGGIN INERNATIONAL FUND,
LTD.

X

X, X

SCOGGIN WORLDWIDE FUND
LTD. .
X
X, X
SPCP GROUP, LLC.
X
X, X
SOLA, LTD.
X
X, X
SOLUS CORE OPPORTUNITIES
MASTER FUND, LTD.
X
X, X
'STONE LION PORTFOLIO LP.
X
X, X :
VENOR CAPITAL MASTER FUND,
LTD.
X
X, X

V.

Defendant

FONTAINEBLEAU RESORTS, LLC.

X
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TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented b sy OR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by 1, vy OR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

- represented by TAYLOR L. RANDOLPH'

(See above for address)
 LEAD ATTORNEY

represented bY 1.\ v 1 OR L. RANDOLPH

(See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

- represented by TAYLOR L. RANDOLPH

(See above for address)
LEAD ATTORNEY

represented by 1A y1,OR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by TAYLOR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented bY v, vy OR L. RANDOLPH
(See above for address)
LEAD ATTORNEY

represented by -
: STEVE MORRIS

MORRIS PICKERING & PETERSON

300 S. 4TH ST #900
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TURNBERRY LTD.

X _

X, X

TURNBERRY RESIDENTIAL
LIMITED PARTNER, L.P. -
- |

X, X

TURNBERRY WEST
CONSTRUCTION, INC.

X

X, X

JEFFREY SOFFER

X

X, X

ANDREW KOTITE

X .

X, X

RAY PARELLO

X

X, X

BRUCE WEINER

X

X, X

GLENN SCHAEFFER
X .

X, X

JAMES FREEMAN

X

X, X

DEVEN KUMAR
X

X, X

HOWARD KARAWAN
X

X, X

WHITNEY THIER
X
X, X

UNION LABOR LIFE INSURANCE
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- LAS VEGAS, NV 89101
(702) 474-9400
Fax : (702) 474-9422
Email: sm@morrislawgroup.com

represented by STEVE MORRIS
(See above for address)

represented by
STEVE MORRIS
(See above for address)

represented by
STEVE MORRIS
(See above for address)

represented by STEVE MORRIS
| (Seeabove for address)

represented by ANDREW KOTITE
PRO SE

represented by RAY PARELLO
PRO SE

represented by BRUCE WEINER
PRO SE

represented by GLENN SCHAEFFER
PRO SE

represented by JAMES FREEMAN
PRO SE

represented by DEVEN KUMAR
PRO SE '

represented by JEFFREY R. SYLVESTER
7371 PRAIRIE FALCON RD SUITE
120
LAS VEGAS, NV 89128
(702) 952-5200
Fax : (702) 952-5205
Email: jeff@sylvesterpolednak.com

represented by WHITNEY THIER
PRO SE

represented bY y,\TON LABOR LIFE INSURANCE
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- COMPANY | COMPANY
X PRO SE
X, X. ' . o _
CROWN LIMITED represented by CROWN LIMITED
X PRO SE
CROWN SERVICES (US) LLC. : represented by CRAIG S. DUNLAP
X ’ _ FENNEMORE CRAIG, P.C.
X, X . 300 S. FOURTH STREET #1400
: ' LAS VEGAS, NV 89101
(702) 692-8000
_ Email: cdunlap@fclaw.com
JAMES PACKER represented by JAMES PACKER
X PRO SE
X, X :
FilingDate |  # | Docket Text

Notice of Removal of BRIGADE LEVERAGED CAPITAL
STRUCTURES FUND, LTD., BATTALION CLO 2007-I, LTD.,
“CANPARTNERS INVESTMENTS IV, LLC., CANYON
SPECIAL OPPORTUNITIES MASTER FUND (CAYMAN),
LTD., CASPIAN CORPORATE LOAN FUND, LLC,,
CASPIAN CAPITAL PARTNERS, L.P., CASPIAN SELECT
CREDIT MASTER FUND, LTD., MARINER LDC, CASPIAN
ALPHA LONG CREDIT FUND, L.P., CASPIAN SOLITUDE
MASTER FUND, L.P., OLYMPIC CLOILTD., SHASTA CLO"
ILTD., WHITNEY CLOILTD., SAN GABRIEL CLOILTD.,
SIERRA CLO II LTD., ING PRIME RATE TRUST, ING
SENIOR INCME FUND, ING INTERNATIONAL (II) -
SENIOR LOANS, ING INVESTMENT MANAGEMENT CLO
I, LTD., ING INVESTMENT MANAGEMENT CLO I, LTD.,
ING INVESTMENT MANAGEMENT CLO III, LTD., ING
INVESTMENT MANAGEMENT CLO IV, LTD., ING
INVESTMENT MANAGEMENT CLO V, LTD., PHOENIX
CLO L LTD., PHOENIX CLO I, LTD., PHOENIX CLO III,
LTD., Venture II CDO 2002 Limited, Venture III CDO Limited,
VENTURE IV CDO LIMITED, Venture V CDO Limited,
Venture VI CDO Limited, Venture VII CDO Limited, Venture
VIII CDO Limited, Venture IX CDO Limited, Vista Leveraged
Income Fund, VEER CASH FLOW CLO, LIMITED,
MONARCH MASTER FUNDING, LTD., NORMANDY HILL
MASTER FUND, L.P., GENESIS CLO 2007-1 LTD.,
SCOGGIN CAPITAL MANAGEMENT II, LLC., SCOGGIN
INERNATIONAL FUND, LTD., SCOGGIN WORLDWIDE -
FUND, LTD., SPCP GROUP, LLC., SOLA, LTD., SOLUS
CORE OPPORTUNITIES MASTER FUND, LTD., STONE
LION PORTFOLIO LP., VENOR CAPITAL MASTER FUND,

https://ecf.nvb.uscourts.gov/cgi-bin/DktRpt.pl?7699137846734481-L_618 0-1 5/11/2011
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LTD. against FONTAINEBLEAU RESORTS, LLC.,
TURNBERRY LTD., TURNBERRY RESIDENTIAL LIMITED
'PARTNER, L.P., TURNBERRY WEST CONSTRUCTION,
INC., JEFFREY SOFFER, ANDREW KOTITE, RAY _
PARELLO, BRUCE WEINER, GLENN SCHAEFFER, JAMES
FREEMAN, DEVEN KUMAR, HOWARD KARAWAN,
WHITNEY THIER, UNION LABOR LIFE INSURANCE
COMPANY, CROWN LIMITED, CROWN SERVICES (US)
LLC.; JAMES PACKER. Fee Amount $250. (Attachments: # 1
Exhibit A (coversheet)# 2 Exhibit A# 3 Exhibit B (coversheet)# 4
Exhibit B) (01 (Determination of removed claim or cause)
05/02/2011 - 1 (DUNLAP, CRAIG) (Entered: 05/02/2011)

Certificate of Service Filed by CRAIG S. DUNLAP on behalf of
CROWN SERVICES (US) LLC. (Related document(s) 1 Notice
of Removal filed by Plaintiff Venture II CDO 2002 Limited,
Plaintiff Venture III CDO Limited, Plaintiff Venture V. CDO
Limited, Plaintiff Venture VI CDO Limited, Plaintiff Venture VII
-CDO Limited, Plaintiff Venture VIII CDO Limited, Plaintiff
Vista Leveraged Income Fund, Plaintiff Venture IX CDO
Limited, Plaintiff BRIGADE LEVERAGED CAPITAL
STRUCTURES FUND, LTD., Plaintiff BATTALION CLO
2007-1, LTD., Plaintiff CANPARTNERS INVESTMENTS 1V,
LLC., Plaintiff CANYON SPECIAL OPPORTUNITIES -
‘"MASTER FUND (CAYMAN), LTD., Plaintiff CASPIAN
CORPORATE LOAN FUND, LLC., Plaintiff CASPIAN
CAPITAL PARTNERS, L.P., Plaintiff CASPIAN SELECT.
CREDIT MASTER FUND, LTD., Plaintiff MARINER LDC,
Plaintiff CASPIAN ALPHA LONG CREDIT FUND, L.P.,
Plaintiff CASPIAN SOLITUDE MASTER FUND, L.P., Plaintiff
OLYMPIC CLO ILTD., Plaintiff SHASTA CLO ILTD.,
Plaintiff WHITNEY CLO I LTD., Plaintiff SAN GABRIEL CLO-
‘ILTD., Plaintiff SIERRA CLO II LTD., Plaintiff ING PRIME
RATE TRUST, Plaintiff ING SENIOR INCME FUND, Plaintiff
ING INTERNATIONAL (II) - SENIOR LOANS, Plaintiff ING
INVESTMENT MANAGEMENT CLO [, LTD., Plaintiff ING
INVESTMENT MANAGEMENT CLO II, LTD., Plaintiff ING
INVESTMENT MANAGEMENT CLO III, LTD., Plaintiff ING
INVESTMENT MANAGEMENT CLO IV, LTD., Plaintiff ING-
INVESTMENT MANAGEMENT CLO V, LTD., Plaintiff
PHOENIX CLO I, LTD., Plaintiff PHOENIX CLO II, LTD.,
Plaintiff PHOENIX CLO III, LTD., Plaintiff VENTURE IV CDO
LIMITED, Plaintiff VEER CASH FLOW CLO, LIMITED,
Plaintiff MONARCH MASTER FUNDING, LTD., Plaintiff
NORMANDY HILL MASTER FUND, L.P., Plaintiff GENESIS
CLO 2007-1 LTD., Plaintiff SCOGGIN CAPITAL
MANAGEMENT II, LLC,, Plaintiff SCOGGIN
INERNATIONAL FUND, LTD., Plaintiff SCOGGIN'
WORLDWIDE FUND, LTD., Plaintiff SPCP GROUP, LLC.,

https://ecf.nvb.uscourts.gov/cgi-bin/DktRpt.pl?699137846734481-L_618_0-1 5/11/2011
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Plaintiff SOLA, LTD., Plaintiff SOLUS CORE
OPPORTUNITIES MASTER FUND, LTD., Plaintiff STONE
LION PORTFOLIO LP., Plaintiff VENOR CAPITAL MASTER
FUND, LTD..) (Attachments: # | Mailing Matrix) (DUNLAP,

- 05/03/2011 CRAIG) (Entered: 05/03/2011).

™o

Receipt of Filing Fee for Notice of Removal(11-01130)
[cmp,ntcrmvl] ( 250.00). Receipt number 10642511, fee amount $
05/03/2011 3 250.00. (U.S. Treasury) (Entered: 05/03/2011)

Stipulation By FONTAINEBLEAU RESORTS, LLC., JEFFREY
SOFFER, TURNBERRY LTD., TURNBERRY RESIDENTIAL
LIMITED PARTNER, L.P., TURNBERRY WEST
CONSTRUCTION, INC. and Between All Parties Filed by
STEVE MORRIS on behalf of FONTAINEBLEAU RESORTS,
LLC., JEFFREY SOFFER, TURNBERRY LTD., TURNBERRY
RESIDENTIAL LIMITED PARTNER, L.P., TURNBERRY
WEST CONSTRUCTION, INC. (MORRIS, STEVE) (Entered:

05/05/2011 05/05/2011) . '

[E2

Scheduling Conference scheduled for 9/30/2011 at 09:30 AM at
' ' MKN-Courtroom 2, Foley Federal Bldg. (ksh) (Entered:
05/06/2011 5 05/06/2011)

Answer to Complaint Filed by JEFFREY R. SYLVESTER on
behalf of HOWARD KARAWAN (Related document(s) 1 Notice
of Removal(SYLVESTER, JEFFREY) Modified on 5/10/2011 to

05/09/2011 relate to #1 (DeVaney, HA). (Entered: 05/09/2011)

N

Certificate of Service Filed by JEFFREY R. SYLVESTER on
behalf of HOWARD KARAWAN (Related document(s) 6
Answer to Complaint filed by Defendant HOWARD

05/10/2011 KARAWAN.) (SYLVESTER, JEFFREY) (Entered: 05/10/2011) -

I~

Order Approving Stipulation To Extend Time To Answer Or
Otherwise Respond To The Complaint (Related document(s) 4
Stipulation filed by Defendant TURNBERRY WEST
CONSTRUCTION, INC., Defendant TURNBERRY LTD.,
Defendant JEFFREY SOFFER, Defendant FONTAINEBLEAU
RESORTS, LLC., Defendant TURNBERRY RESIDENTIAL

05/10/2011 LIMITED PARTNER, L.P..) (had) (Entered: 05/10/2011)

oo

| PACER Service Center

| https://ecf.nvb.uscourts.gov/cgi-bin/DktRpt.pl?7699137846734481-L_618 0-1 5/11/2011
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
CASE NO 09-MD-02106-CIV-GOLD/GOODMAN

IN RE: FONTAINEBLEAU LAS VEGAS
CONTRACT LITIGATION

MDL No. 2106

This document relates to all actions.

AVENUE TERM LENDER PLAINTIFFS’ AMENDED RESPONSES TO SECOND SET
OF INTERROGATORIES FROM DEFENDANT BANK OF AMERICA, N.A.

Pursuant to F ederai Rules of Civil Procedure 26 and 33 and the Local Rules for the
Southern District of Florida, the Avenue Term Lender Plaintiffs (“Plaintiffs”) provide the
folléuwing Amended Responses to Defendant Bank of America, NA ’s (“BofA”) Second Set of

Interrogatories (the “Interrogatories”) dated February 4, 2011.
| PRELIMINARY STATEMENT

These résponses, while based on diligent inquiry and investigation by Plaintiffs,
necessarily reflect only the current state of Plaintiffs’ knowledge, understanding, and belief,
based upon information known to them at this time.

Where a response is made to an interrogatory that seeks information about the actions,
knowledge, status or operations of any Defendant(s) or.third party in which Plaintiffs was not
directly involved, the information provided in such a response is based upon information from
documents and testimony gathered during Plaintiffs’ investigation of such mattérs and is
believed to be true..

Plaintiffs have not yet completed their investigation‘ and have not completed their

preparation for trial. Plaintiffs expect that Defendants may make legal or factual contentions

-1-
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presently unknown to and unfofeseen by Plaintiffs in response to which Plaintiffs may offer
different and additional facts. Accordingly, these responses are provided without prejudice to
Plaintiffs".right to rely upon and use, at trial or otherwise, any information that it subsequently
discovers, or that proves necessary in explanation, response or rebuttal to any contention of any
witness, Ior that was omitted from t:,hese Tesponses as a result of mistake, inadvertence, surprise,
or oversight; and Plaintiffs resérve. the right to further amend or supplement these respon#es with
such information, without in any way obligating it to do so other than as required by law or

applicable rules. Each of the following responses is made solely for the purposes of this action.

GENERAL OBJECTIONS

The following General Objections apply to each of the Interrogatoriés, and shall have the
same force and effect as if fully set forth in response to each interrogatory:

1. Plaintiffs object to the Interrogatories to the extent they call for information
pmtec?ed from disa!_q__sure by the attorney-client privilege, work product doctrine or any other
applicable privilege, déc’trine or immunity against disclosure. The inadvertent disclosure _by
Plaintiffs of any information that may be protected from disclosure by any such privilege,
doctrine or immunity shall not constitute a waiver thereof.

2. Plaintiffs object to the Interrogatories to the extent they seek to impose greater
obligations than those imposed by the Federal Rules of Civil Procedure and any other applicable
statutes, rules and/or case law.

3. Plaintiffs object to the Interro gatories to the extent they call for information that is
neither relevant to any claim or defense of any pa@ to this action, nor reasonably calcuiated to
lead to the discovery of admissible evidence. |

4, Plaintiffs object to the Interrogatories to the extent they seck speculation about the

actions or knowledge of third parties and not Plaintiffs.

£,
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5. Plaintiffs object to the Interrogatqries to the extent they are overbroad, unduly
burdensome and/or oppressive.

6. Plaintiffs object to the Interrogatories to the extent they call for responses based
solely on publicly-available information, information that is more readily available to D'efendants
than Plaintiffs, and/or information that is no;[ within Pldintiffs’_ possession, custody or contr;)l, or
information that ié available from other, more convenient, sources.

T Plaintiff:;: object to tﬁe Interrogatories to the extent they are vague, indefinite,
ambiguous, unduly repetitious, lack a readily discernable meaning, zlmdfor require Plaintiffs to
speculate as to the response sought. Without waiver of these objections, where necessary,
Plaintiffs has made reasonable interpretations and respoﬁd according to such interpretations.

8. Plaintiffs object to the Interrogatories to the extent they call for conclusions of
law.

9. _P]aintiﬁs object to the definitions of “Identify” as overly broad and unduly
burdensome to the extent the definitions purport to require ?la:intiffs to provide more information
that reasonably necessary for BofA to determine the document or communication or notification
being referred to.

10.  Plaintiffs object to Instruction B as unduly burdensome. Plaintiffs shall provide a
jéint answer to each interrogato;'y. However, a representative authorized to sign on behalf of
each Plaintiff will verify the responses.

11.  Plaintiffs object to Instruction F as unduly burdensome. Plaintitfs further object -
to Instruction F to the-extent it is impossible to comply with. To the extent Plaintiffs do not
currently have documents in their possession, custody or control, Plaintiffs will not know their
Date, author(s), addressee(s), recipient(s), subject matter or any other information. Plaintiffs

may not know whether any documents, now unavailable, exist or existed at one point in time.
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12.  Plaintiffs object to Instruction G as unduly burdensome and oppressive. Plaintiffs
further object to Instruction G to the extent it calls for the production of information protected by
the attorney-client privilege or attorney work product doctrine or any other applicable protection.
To the extent Plaintiffs relied on any Idocument to answer any interrogatory, all such non-
privileged documents have been or will-be produced in this litigation and therefore are equally
available to BofA.

13. Plaintiffs object to these Interrtngatoriés. to the extent that BofA has exceeded the
maximum number of interrogatories permitted under the Federal Rules of Civil Procedure.

14, By asserting these objections, Plaintiffs do not waive their right to revise or
supplement these objections as may be necessary should new- or différent information become
known to them. These responses and objections are maﬂe without in any way waiving, but in all
cases reserving: |

a. All objections as to competency, relevance, materiality, privilege, and
admissibility as evidence for any purpose of any of the information provided
hérein;

b. Thé right to object on any ground.as to the use of the information provided herein
at any trial or hearing in this matter;

c. The right at any time to revise, supplement, correct, or add to the responses.

Each of the above objections is incorporated by reference into each individual response
below, as if fully set forth therein.

INTERROGATORY NO. 1:

Do You contend that the Disbursement Agent should have issued a Stop Funding Notice
under Section 2.5.1 of the Disbﬁrsgment Agreemenf because the conditions precedent to an

Advance were not satisfied?
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RESPONSE TO INTERROGATORY NO. 1:

Plaintiffs object to Interrogatory No. 1 as vague and alﬁbiguous to the extent it is not
hm1ted in time. Plaintiffs further object that their claims and contentions are set out in the
operative Complaint in this action, which is incorporated hereip. Subject to the foregoing
general ‘and specific objections, Plaintiffs respond as follows:

Yes .

INTERROGATORY NO. 2:

If Your response to Interrogatory No. 1 is anything other than an unqualified “No”:

(a) state the Date when the Diébursement Agent should have issued the Stop Funding
Notice;

(b) identify each Advance for which the conditions precedent were not satisfied; and

(©) for each Advance identiﬁed in sﬁbpart (b), identify each condition precedent that
was not satisfied, and state the reason(s) why such condition precedent was not

satisfied.

RESPONSE TO INTERROGATORY NO. 2:

Plaintiff objects to Interrogatory No. 2 on the grounds that it is compound and ovefbroad.
Plaintiffs also object to Interrogatory No. 2 to the extent it calls for the revelation of information
protected by the attorney-client privilege, attorney work product doctrine or any other applicable
privilege or doctrine. Plaintiffs further object to Interrogatory No. 2 on the grounds that it is
unduly burdensome to the extent it requires Plaintiffs to provide every month, day and year on
which BofA should have issued a Stop Funding Notice, which it had a continuing obligation to
do upon the first failure of a condition precedent to an Advance. Subject to the foregoing general

and specific objections, Plaintiffs respond as follows: -

=52
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Begimu'ng in September 2008 and continuing through March 2009, BofA failed to issue
Stop Funding Notices and improperly disbursed Term Lender funds to the Borrowers in breach
of its obligations under the Disbursement Agreement. BofA’s obligation to issue Stop Funding
Notices and to withhold disbursements stemmed, in part, from the following defa.ults:1
o The I.ehman Defaults. On September 15, 2008, Lehman filed for bankruptecy.
Lehman was the Retail Agent and the largest Retail Lender under the Loan
Agreement, dated as of June 6, ;2007, between Fontainebleau Las Vegas Retail, LLC
as Borrower and Lehman Brothérs Holdings Inc., individually and as Agent-for one
or more Co-Lenders, and as Lender (“Retail Facility”). As such, Lehman’s
bankruptcy created a hole in the financing for the Project. Andrei Dorenbaum,
Assistant General Counsel of Highland Capital Management, LP, a Term Lender,
notified Jetf Susman at BofA by email on September 26, 2008 that Lehmén’s
bankruptcy resulted in a breaéh of the Financing Agreements and prevented any
further disbursements being made. That same day Mr. Dorenbaum discussed the -
issue with Bill Scot, BofA’s attorney, who conveyed the converéation to BofA
employees including Jeff Susman, Jon Varnell, Bret Yunker, Brandon Bolio, and
David Howard. Other Lenders also expressed concern. On October 22, 2008, Sven
Schlolaut, Vice President at-HSﬂ Nordbank AG, questioned BofA as to whether it

had a right to withhold funding if Lehman was in default.

' In addition to the defaults listed below, the Plaintiffs contend that the failure by the Revolving
Lenders to fund the March Borrowing Notices constituted defaults and breaches that also
prevented BofA from disbursing funds. The Court granted the Revolving Lenders’ Motion to
Dismiss claims arising out of their failure to fund the March Borrowing Notices, and the
Plaintiffs have appealed that Order. The Plaintiffs reserve their right to assert such additional
defaults and breaches if they are successful on appeal.
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¢ [ehman failed to fund the September 25, 2008 Advance under the Retail Facility,
which was funded instead by Fontainebleau Resorts, LLC (“FBR”) on September 26,
2008. BofA knew that FBR was considering funding Lehman’s obligations and also
knew that such funding would cause various conditions precedent to funding under
the Disbursement Agreement to fail, thereby preventing any disbursements from
being made.

o J irﬁ Freeman of FBR informed BofA that FBR was considering fun_dirig Lehman’s
share of the September Advance. Before a.ndfﬁr shortly after the September Advance
was funded, BolfA learned that FBR had in fact funded Lehman’s share. BofA
learned this frdm, among others, TriMont Real Estaté Advisors (“TriMont™), the
Servicer under the Retail Facility, certain Term Lenders, including Highland Capital
Management, LP,2 and certain industry analysts, including John Maxwell at Merrill
Lynch.3 |

s Ata minimum, BofA knew facts that put it on noﬁce that FBR had paid Lehman’s .
share of the September Advance. BofA had no information to .suggest that Lehman

was paying its obligations under the Retail F acility after it filed for bankruptey.

2 On September 26, 2008, Andrei Dorenbaum emailed Bill Scott, BofA’s attorney, and Jeff
Susman notifying BofA that according to the current bankruptcy order, Lehman cannot make its
payments under the retail facility

On October 9, Andrei Dorenbaum
talked to Bill Scott and discussed the need for confirmation that the retail lenders funded and that
equity funding for the retail lenders does not satisfy the conditions precedent to funding. Kevin
Rourke then emailed David Howard a summary ot that conversation. On October 13, 2008, Mr.
Dorenbaum emailed Mr. Scott, notifying BofA that Lehman did not make the September 2008
payment. : '

3 On October 3,' 2008, a Merrill Lynch analyst, John Maxwell, reported that equity sponsors

funded the amount required from Lehman on the retail facility in September, 2008. This email
report was forwarded to John Vamell on October 10, 2008 by Kevin Rourke.

S,
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Moreover, after the September Advance was paid, the Borrowers and FBR refuseld to
provide answers to express questions from BofA and others regarding the source of
funding for Lehman’s share of the September Advance. BofA knew that FBR was
Iespondipg evasively to these questions# and that it was doing so on the advice of its
counsel. Jim Freeman infofmed BofA representatives that FBR’s counsel had
instructed him to limit what information he provided regarding the funding of
Lehman’s share of the September Advance. Freeman’s non-responsive answers to
direct questions concerning the fundjng of Lehman’s share of the September Advance
informed BofA that someone other than Lehman had funded Lehman’s share of the
September Advance. BofA’s knowledge that FBR’s counsel had asked Freeman to
limit what he said furfher informed BofA that FBR’s counsel considered the fact of
Lehman’s non-payment to be prejudicial to FBR’s ipterests- Rather than act on this
knowledge as it was required to do under the Disbursement Agreement and in order
to create an appearance of plausible deniability, BofA turned a blind eye. BofA
knowingly and intentionally refused to demand that Freeman or FBR provide a
responsive, non-evasive and truthful answer to the question of who funded Lcinnan’s
share of the September Advance and refused to take steps to determine the answer to
that question from independent soufces. As a result, FBR was permitted to and did
_pay all or portions of Lehman’s obligations under the Rétail_ Facility, as. set forth

below. |

» The Borrowers and FBR also refused to agree to a meeting with the Term Lenders to

explain the Lehman funding issue. In light of the information it had from FBR, BofA

4 On October 9, 2008, Kevin Rourke informed Jeff Susman and David Howard that a memo
posted by Fontainebleau did not address Highland’s concermns.

8-
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understood that this unexplained refusal was a red flag warning that the Borrowers
and FBR Were concealing the fact that they had paid Lehman’s share.

» Consistent with its obligation under the Disbursement Agreemenf to exercise
cormnerciéily reasonable efforts and to utilize commercially prudent practices in
administering the construction loan and in disbursing funds, BofA had a duty to
determine the true facts. quA had the abilit_y to do so by, among other things,
demanding a non-evasive answer frofn FBR st e Borrowers, by asking TriMont
and/or by asking Lehman. It failed to do so and instead continued to disburse Term
Lender funds to the Borrowers.

» Lehman further failed té fund monthly advances under the Retail Facility on
December 29, 2008, January 26, 2009, February 25, 2009 and March 25, 2009 as
required by the December 2008 through March 2009 Advance Requests. These
advances were funded in part by ULLICO and in part by FBR. In connection with
.each such advance, TriMont iﬁformed BofA that ULLICO had funded Lehman’s
share of the advance. BofA knew or should have known that Lehman’s failure to
fund these advances was a lender defaultlunder the Retail Facility that Icaused various
conditions precedent 1:0 funding under the Disbursement Agreement to fail. BofA.
nonetheless continued to disburse Term Lender funds to the Borrowers. |||
—
]
S - iich of FER’s knovn

concealments in September, BofA had a heightened duty to ensure that FBR. was not

continuing to fund on behalf of Lehman.

9.
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» As described below, Lehman filing for bankruptcf (on September 15, 2008) and
every time Lehman failgd to fund its commitment under the Retail Facility (on |
September 25, 2008, December 29, 2008, January 26, 2009, February 25, 2009 and
March 25, 2009) resulted in various conditions precedent to funding to fgil and

- obligated BofA to issue a Stop Funding Notice and to réfuse to disburse funds.
BofA’s obligation to do so continue& day-to-day since the date of the first of these
events. | |

) | In Balance Defaults. Since May, 2008, BofA knew or should have known that t.he_
Borrowers were concealing change orders and failing to provide budgets and other
required repoﬁs for the Project that accurately reflected the anticipated costs to
complete construction. Specifically, on May 28, 2008, Borrowers’ CFO Jim Freemén
Isent Jeff Susman, John Varnell and Bret Yunker a change o_rder schedule showing
that there were approximately $201 million of change orders that had not previously
been disclosed. A large number of these ch%mge orders had been kﬁown to the
Borrowers for nearly a year. BofA did HOﬂ’l]‘.I:l-g to determine whether the change
orders were pending before they were‘di-sclosed or whether there were any additional
change orders, which both IVI and BofA blisved existed.

o In the fourth quarter of 2008, IVI again raised concerns about the completeness and
accuracy of the information the Borrowers were reporting to BofA. Lenders also |

| expressed their concerns. On December 15, 2008 MaryKay Coyle, a Managing
Director at Deutsche Bank, emailed IVI and BofA questioning how the Project can
still be in balance and reporting ths-lt she had heard fhat there were cosf overruns and

that Moelis had been retained to raise additional equity to fund the overruns. Having

=10k
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received no response, she followed up about her concerns with BofA by email on
December 22, 2068.

s IVI’s concerns continued in January and February 2009 as evidenced by IVI’s
Januaiy 30, 2009 Project Status Report. IVI was not only concerned that all the
subcontractor claims had not been fully incorporated into the report but also that
LEED credits were not meeting projections. IVII believed that reporting the LEED
credits accurately could increase the Project costs by $15 million. The Lenders
.continued to express concern. On February 12, 2009, Mark Costantino, Executive
Director of JP Morgan, v&;rote to BofA concerned about “the status of th,é analysis of
subcontractor costs and potential cost overruns and the investigation of the LEED
credits.” BofA was also concerned and sent a letter to the Borrowers on February 20,
2009 inquiring about IVI’s concerns. Borrowers’ response to BofA’s letter, however,
failed to answer BofA’s questions. Borrowers further refused to meet with BofA and
the Lenders, strengthening BofA’s concerns about the status of the Project and the
Borrowers’ veracity.

s [VIrepeated its concerns in its March 3, 2009 report stating that “all subcontractor -
claims have not been fully incorporated into the report and potential ﬁccelerati_on
impact to meet the schedule has not been included” and that “the LEED credits are
tracking behind prqjcctions.” IVI’s skepticism regarding the information that the
Borrowers were providing was further expressed in a lefter to the Borrowers dated
March 5, 2009, in which IVI explained: “At this point in the project, it is hard to
believe that there are no additional costs or claims out there.” Shortly thereafter, thel
Borrowers reported that the Project was $35 million over budget and, after further

discussions with IVI, ultimately increased this amount to $50 million.

o i 8%
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o The Bdrrﬁwers’ March 11, 2009 Advance Request that did not include the additional
costs that had been disclosed 'w-as rejected by IVI: BofA kﬁew .that IV was still
conceme(i- about the Borrowers’ failure to accurately report cost information and that

[
IVD’s statements were inconsistent with the Borrowers statements. IVI suggested
auditing Il;le Borrowers to certify the information they presented. BofA, however,

declined to direct IVI to do so.

» Turther inlcreasing BofA’s concern that the Borrowers were not providing accurate
information, the Borrowers propos_ed that BofA enter into a pre-negotiation
agreemcnt.with them in early March 2009.

» [VIapproved a revised Advance Request on March 24, 2009, one day before the
Scheduled Advance Date. The In Balance Report submitted with that Advance

|
Request reflected a positive “in balance” of approximately $14 million (less that the
$15 millitl)n in LEED costs that IVI believed the Borrowers had not reported).
Neverthel:ess, BofA approved the Advance Request and disbursed the Term Lenders’
money to Ithc Borrowers.

= Only two weeks after BofA distributed approximately $135 million of Term Lender
loans on March 25, 2009, the Borrowers provided BofA with change orders and

. anticipated change orders totaling over $350 million, nearly $190 mii]ion of which
were adm'itted to be fo:l' previously committed construction costs. Had accurate
budget and change order information been reflected in the In Balance Test, it would
have shown that the In Balance Test failed.

3 As explained below, the failure of the Borrowers to report known cost overruns and

the fact accounting for those costs resulted in the Project being out of balance resulted .

in various conditions precedent to funding to fail and obligated BofA, upon learning

e
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of the cost overruns to issue a Stop Funding Notice and to refuse to disburse funds at
latest by December 2008. BofA’s obligation to do so continued day-to-day since that
time.

o The Bank of Nevada Defaults. First National Bank of Nevada was a Revdlving

Lender, an Initial Term Lender and a De!ay Draw Term Lender under the Credit
Agreement dated June 6, 2007 (“Credit Facility”). The Bank of Nevada was seized
by federal regulatﬁrs on July 25, 2008. The Federal Deposit Insurance Corporation
was appointed as Receiver. On October 15, 2008, Mutual of Omaha, who acquired
Bank of Nevada’s retail customers’ assets, informed BofA that the FDIC was
repudiating the Bank of Nevadg’s obligations under the Credit Facility, which FDIC
conlﬁrmed in.a letter to BofA on December 19, 2008. Thereafter, Bank of Nevada
failed to fund its commitment in connection with the February 13, 2009 and March 9,
2009 Notices of Borrowing. The commencement of the action seeking to appoint
FDIC as Bank of Nevada’s receiver (on, at the latest, July 25, 2008), the FDIC’s
repudiation of the Bank of Nevada’s obligations (on, at thellatest, December 19,
2008), and Bank of Nevada’s subsequent failure to fund its obligations (in February
and March. 2009) each individually constituted a default under and a breach of the
Credit Agreement and caused various conditions precedent to funding under the
Disbursement Agreement to fail, triggering BofA’s obligation to issue a Stop Funding
Notice. BofA’s obligation to do so continued day-to-day since the date of the first of
these events. BofA nonetheless continued to disburse Term Lender funds to the
Borrowers. BofA’s breach of its duties did not harm the Term Lenders until

September 2008 when it began improperly disbursing the Term Lenders’ funds.

A8
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e The Term Lender Defaults. Z Capital Finance LLC, Copper River CLO Ltd, LFC2.
Loan Funding LLC, Orpheus Funding LLC, Orpheus Holdings LLC, and Sands Point
Funding Ltd (“Defaulting Term Loan Lenders”) were De]éy Draw Term Lenders
under the Credit Facility. In March 2009, these Defaulting Term Loan Lenders failed
to fund the March 9, 2009 Notice of Borrowing in breach of their oblig'ations under
the Credit Agreement. BofA was notified of these breaches and resulting defaults by
the Defaulting Term Lenders when they refused fund as evidenced by BofA’s letters
to the Defaulting Term Lenders dated _March 9, 2009 and March 12, 2009 éonﬁrming
that the Defaulting Term Lenders’ were not funding. The Defaulting Term Lenders’
breaches of the Credit Agreement on March 9, 2009 caused various conditions
precedent to funding under the Disbursement Agreeﬁcnt to fail and triggered BofA’s
obligation to issue a Stop Funding Notice. BofA’s obligation to issue a Stop Funding
Notice continued day-to-day thereafter until the breaches were cured. BofA
nonetheless continued to disburse Term Lender ﬁmds to the Borrowers.
The Lehman Defaults, the In Balance Defaults, the Bank of Nevada Defaults, and the
Term Lender Defaults (collec’;ively, the “Defaults”) each constituted a “Default” and an “Event
of Default” under the Disbursement Agreement. An Event of Default under the Disbursement
Agreement includes any event listed in Article 7, including the occurrence of an “Event of
Default” under any Facility Agreement (which includes the Credit Agreement). A Default under
the Disbursement Agreemént includes any event listed in Article 7, whether or not any

requirement for the giving notice, the lapse of time, or both has been satisfied, and the
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occurrence of any “Default” under any Facility Agreement (which includes the Credit
Agreement and the Retail Facility Agreement).’

e The Disbursement Agreement. Section 7.1.4(a) of the Disbursement Agreement

provides that it is an Event of Default if the ij'ect Entities “fail to perform or
observe any of their respective obligations under Section[] ... 6.4....” Under Secti(lm
6.4, the Project Entities covenant and agree that they will not “[d]irectly or indirectly,
amend, modify ... any Line Item Categories or other provisions of the Resort
Budget...” ekcept as pfovided therein. Uncler section 6.4.1(d), “[i|ncreases to the
aggrega;ce amount budgeted for any Line Item Category in the Resort‘ Budget will
only be permitted to the éxtént the increase does not result in the failure of the In
Balance Test to be satisfied.” As the Borrowers’ at:iditional change orders, which
BofA knew or should have known the Borrowers were concealing, increased the
budgct and caused the In Balance Test to fail, there was an.Event of Default under
Section 7.1.4(a).

» Section 7.1.3 of the Disbursement Agreement provides that it is an Event of Default if
“any representation, warranty or certification confirmed or made . . . by any of the
Project Entities . . . shall be found to have been incorrect when made or deemed to be
made.” As described above, the In Balance Defaults constituted Events of Default
under the Disbursement Agreement. As described below, beginning with Lehman’s
bankruptcy in September 2008 and extending through the Term Lender Defaults in

- March 2009, the Lehman Defaults, Bank of Nevada Defaults, and Term Lender

Defaults constituted, individually and collectively, Defaults and Events of Default

~ ’D.A.Ex. A.
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under the Credit Agreement and therefore the Disbursement Agreement. The

~ Lebman Defaults, In Balance Defaults, Bank of Nevada Defaults, and Term Lender
Defaults also prevented multiple coﬁditions iarecedenf from béing met. Each-
Advance Request submitted by Fontainebleau from and after September 2008 (as
well as the re-certification on Septemﬁcr 26, 2008), however, certified that no
Defaults or Events of Defaults existed and that all conditions precedent to the
Advance were satisfied. All such certiﬁcafiﬁns were false and thus constituted Events
of Default under Section ’?'..1.3(0) of the Disbursement Agreement. In addition, on
each Advance Date the Project Entities represented and warranted: (1) under section
4.9.1, that there was no default or event of default under any of the Financing
Agreements, which as described below was rendered false by the Lehman Defaults,
the Bank of Névada Defaults and the Term Lender Defaults, (2) under section 4.9.2,
that there was no Default or Event of Default under the Disbursement Agreement,
which was not true upon the occurrence of the In Balance Defaults, the Lehman
Defaults, the Bank of Nevada Defaults and/or the Term Lender Defaults as discussed
above; (3) under section 4.14, that the In Balance Test was satisfied as of the
Advance Date, which was rendered false by the In Balance Defaults; and (4) under
section 4.17.2, that the Remaining Cost Reports, “with respect to the Il’rojec’L Costs
previously incurred, is true and qorrect in all material_ respects...”, which was
sinﬁlariy rendered false by the In Balance Defaults. Each false representation

constituted anoﬂxer Event of Default under Section 7.1.3(c).

o The Credit Agreement. A “Default” under the Credit Agreement means “any of the
events specified in Section 8 whether or not any requirement for the giving of notice,

_the lapse of time, or both, has been satisfied.” An “Event of Default” is “any of the
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events specified in Section 8 provided that any requirement for the giving notice, the
lapse of time, or both, has been satisfied.” Section 8(j) ﬁrovides that the breach by
“any Petson” of a “Material Agreement” (which includes the Credit Agreement and |
the Retail Facility Agreemen_t)6 constitutes a Default and an Event of Default (after
the giving of any applicable notice and the expiration of; any applicable grace
period); provided the occurrence of such a breach shall only constitute an Event of
Default if such breach could reasonably be expected to result in a Material Adverse
Effect and continues unremedied for thirty days- after the Companies become aware of
the breach or the Companies received written notice from the Administrative Agent
or any Lender of the breach. Thus, the failure of the Proj ect Entities to receive full
funding under the Retail Agreement and the Cre&it Agreement individually and
collectively constituted Defaults under the Credit Agreement. Further, as the failure
to obtain commitments to fill the financing holes left by these Defauits threatened the
completion of the Project, which was the primary collateral for the repayment of the
Term Lender loans, and thus could and would, if not cured, result in a Material

| Adverse Effect, each of the Defaults individually and collectively constituted Events
of Default under the Credit Agreement. |

Each of the Defaults also constituted a failure of multiple conditions precedents,
requiring BofA to issue Stop Funding Notices upon their occurrence and every day thereafter

until and unless cured, and to withhold disbursement of funds, including:

° C.A. Schedule 4.24, § 11

A
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» Section 3.3.2 provides: “E-Ellfi‘:h representation and warranty of ... {e]éch Project Entity
set forth in Articl;: 4 ... shall be true aﬁd correct in all materiél respects as if made on
such date.”

» In Section 4.9.1, the Project Entities represent and warrant fhat “[tThere is ﬁo default
or event of default under any of the Financing Agreements.” The Financing
Agreemenfs include the Disbursement Agreement, the Credit Agreéfnent, and the
Retail Facility Agreement.” The Lehman Defaults constituted a default of tﬁe Retail
Facility Agreement. The Retail Facility defines “Lender Default” to be “the failure or
refusal (which has not been retracted in writing) of a Lender or Co-Lender to make
available its portion of any Loan when required to be made by it hereunder.” A
“Defaﬁl_ting Lender” is defined, in pertinent part, as “(i) any Lender or Co-Lender -
with respect to which a Lender IDefauIt isin effeci” and “(ii) any Lender or Co-
Lender that as a result of any voluntary action is the subject (as a debtor) of any
action or proceeding (A) under any existing or future law of any jurisdiction...
relating to bankruptcy, insolvency, reorganization or relief .of debtors ....” Similarly,
the Term Lender Defaults and the Bank of Nevada Defaults constituted a default
under the Credit Agreement. The Credit Agreement defines “Lender Default” as “the
failure or refusal (which has not been retracted in writing) of a Lender to make
availabie its portion of any Loan required to .be m;ade by such Lender hereunder.” It
defines “Defaulting Lender” as “(i) any Lender to which a Lender Default is in effect,
(ii) any Lender that is the subject (as a debtor) of any action or proceeding (A) under |

any existing or future laws of any jurisdiction... relating to bankruptcy, insolvency,

7D.A. Ex. A.
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reorganization or relief of debtors....” Thus, the Lehman Defaults, the Bank of
Nevada Defaults and the Term Lender Defaults rendered false the representation and
wérranty in Section 4.9.1 and caused the condition of Section 3.3.2 to fail.

¢ In Section 4.9.2, the Project Entities represented and warranted that “[t]here is no
Default or Event of Default hereunder.” As disc-ussed above, the Lehman Defaults,
the In Balance Defaults, the Bank of Nevada Defaults and the Term Lender Defaults
‘constituted Defaul_ts and Events of Defaults under the Disbursément Agreement. In
addition, as discussed above, the inaccuracy of these representations and warranties
and the other false certifications by the Project Entities .caused Events of Default; ,
under Section 7.1.3, further causing the condition of Section 3.3.2 to fail.

o Section 4.14 contains the representation and warranty that the In Balance Test is
satisfied as of the Advance Date. The In Balance Defaults rendered this
representation false, causiﬁg Section 3.3.2 to fail.

e Section 4..1 7.2 makes presentations and warranties about the Remaining Cosf Report,
including that information in the Remaining Cost Reports, “with respect to Project |
Costs previously incurred, is true and correct in all material respects...” The In
Balance Defaults also rendered this representation false, causing Section 3.3.2 to fail.

¢ Section 3.3.3 provides: “No Default or Event of Default shall have occurred and be
continiling.” The Defaults caused the condition of Section 3.3.3 to fail.

e Section 3.3.8 required that the In Baiancc test be satisfied. BofA knew or should
have known that the Borrowers were concéaling change orders and failing to provide
budgets and other required reports for the Project that accurately reflected the
anticipated costs to complete construction, ;vhich prevented the satisfaction of the In

Balance Test by at the latest the December, 2008 Advance Request. In particular, for
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the March 25, 2069 Advance, the In Balance Test was not satisfied, as required under
Section 3.3.8. On March 23, 2009, the Borrowers advised BofA that it would be
submitting é calculation of the In Balance Test reflecting a razor-thin cushion of only
$13.8 million. That C'I.}Silibll included Available Funds with two incompatible
. components: (a) $750 million in “Bank Revolving Availability”; énd (b) $21,666,666

under “Delay Draw Term Loan Availability,” which represented the defaulted portion
of the Delay Draw Term Loans (excluding First National Bank of Nevada’s _portion).
Depending on whether “fully drawn” was interprétéd to mean “fully funded” or “fully
requested,” either the $750 million or the $21,666,666 could be included as Available
Funds — but not botk.l. Further, the Proj ect was in balance by an amount less than the
additional $15 million in LEED costs that IVI suspected existed. Thus, the condition

_ éet forth in Section 3.3.8 failed.

e Section 3.3.11 provides: “[T]here shall not have occurred any change in the
economics or feasibility of constructing and/or operating the Project ... any of which
could reasonaBly be expected to have a Material Adverse Effect.” The failure of the
Project Enﬁties to receive full funding under the Reﬁil Facility Agreement and the
Credit Agreement and the failure to obtain commitments to fill the financing holes
left by the Defauits threatened the completioﬁ of the Project, which was the priﬁmry
collateral for the repayment of the Term Lender loans, and thus could and would, if _
not cured, result in a Material Adverse Effect. In addition, by December 2C08, the
mounting undis_closed cost overruns affected the ability of the Borrowers to construct
the Project and amounted to’a Material Advefse Effect. Further, starting in 2008, the
economic downturn, including the impact of Lehman’s bankruptcy, the deteriorating

housing market in Las Vegas, and the lack of condominium sales by the Borrowers

“2()=
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chall‘lged the economics or feasibility of constructing the Project and amounted to a
Material Adverse Effect. Thjs._ was reflected by the fact that BofA downgraded the
project and referred the credit to its special assets group. Accordingly, the Section
3.3.11 condition failed.

e Section3.3.21 providés: “[TThe Bank Agcpt shall not have become aware ... of any
information or other matter affecting ... the Project or the translactions conteinplated
[by the Disbursement Agreement] that taken as a whole is inconsistent in a material
and adverse manner with the information or-other matter disclosed to them
concerning ... the Project, taken as a whole.” BofA’s knowledge of the Defaults was |
inconsistent vs:fith information disclosed to it by the Borrowers in each Advance
Request from and after September 2008 that stated there were no Defaults.and that all
conditions precedent to the applicable Advance were satisfied. Accordingly, the
Section 3.3.21 condition failed.

e Section 3.3.23 provides: “[T]he Retail Agent and the Retail Lenders shall, on the date
specified in the relevant Advance Request, make any Advances required of them
pursuant to that Advance Request.” Lehman’s failure to fund its share of the
September and December, 2008 and the January through March 2009 Advances
under the Retail Facility caused this éondition to fail.

e Section 3.3.24 provides: “[T]he Bank Agent shall have received such other
documents and evidence as are customary for transactions of this type as the Bank
Agent m'aly reasonably request in order to evidence the satisfaction of the other
conditions set forth above.” Upon the occurrences of the Lehman Defaults and the In
Balance Default, BofA could have and should have requested additional information

in order to reconcile the inconsistent facts within its knowledge with the statements
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made by the Borrowers. In most instances BofA failed to do this. When BofA did
request additional information, such as when it requested information concerning who
funded the Lehman share of the September 2008 Advance in a letter dated September
30, 2008 and information concerning cost overruﬁs in a letter dated February 20,
2009, the Borrowers refused to answer the questions, thereby causing this condition
to fail.

INTERROGATORY NO. 3:

Do You contend that the Disbursement Agent should have issued a Stop Funding Notice
under Section 2.5.1 of the Disbursement Agreement because a Default or an Event of Default
occurred?

RESPONSE TO INTERROGATORY NO. 3:

Plaintiffs object to Interrogatory No. 3 as vague and ambiguous to the extent it is not
limited in time. Plaintiffs further o‘t')ject to Interrogatory No. 3 because the information sought
by this interrogatory is enpompassed within the information sought in response to Interrogzlitory
No. 1. Plaintiffs further object that their claims and contentions are set out in the operative
Complajx_lt in this action, which is incorporated herein. Subject to the foregoing general and
specific 6bjections, Plaintiffs respond as follows:

Yes.

INTERROGATORY NO. 4:

If Your response to Interrogatory No.3 is anything other than an unqualified “No”:

(a)  state the Date when the Disbursement Agent should halve issued the Stop Funding
Notice; |

(b)  identify cach Default or Event of Default that should have resulted in a Stop

Funding Notice's issuance; and

o
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(c) for each Default or Event of Default identified in subpart (b), describe in detail
any notification provided by the Controlling Person or a Lender to the
Disbursement Agerit, Funding Agent or Bank Agent conceming that Default or

. Event of Default, and state the Date of such notification. |

| RESPONSE TO INTERROGATORY NO. 4:

Plaintiff objects to Interrogatory No. 4 on the grounds.that it is compound and
overbroad. Plaintiffs also object to Interrogatory No. 4 to the extent it calls for the révelation of
information protected by the attorney-client privilege, attorney work product doctrine or any
other applicable privilege or dor;trine. Plaintiffs further object to Interrogatory No. 4 on the
grounds that it is unduly burdensome because it requires Plaintiffs to provide every monﬁl, day
and year on which BofA should have issued a Stop Funding Notice, which it had a continuing
obligation to do upon the occurrence of the first Default or Event of Default. f‘laintiffs further
object to Interrogatory No. 4 on the grounds that it seeks information that is more readily
available to BofA than Plaintiffs or information that is‘availz_a.blc from other, more convenient,
sources. Plaintiffs further object to Interrogatory No. 4 because the information sought bj;' this
interrogatory is encombassed within the information sought in response to Iqterrogatory No. 2.
Subject to the foregoing 'general and specific objections, Plaintiffs respond as follows:

Plaintiffs incbrporatc their response to Interrogatory No. 2 herein by reference..

INTERROGATORY NO. §:

Do You contend that any Advance by the Disbursement Agent was improper because

there was a Default and/or Event of Default under the Disbursement Agreement?

RESPONSE TO INTERROGATORY NO. 5:
Plaintiffs object to Interrogatory No.5 because the information sought by this

interrogatory is encompassed within the information sought in response to Interrogatory Nos. 1

33



Case 1:09-md-02106-ASG Document 377-5 Entered on FLSD Docket 12/04/2013 Page 24 of
3 35

and 3. Plaintiffs further object that their claims and contentions are set out _in the operative
- Complaint in this action, which is incorporated herein. Subject to the foregoing gencr;al and
specific objections, Pla.inﬁffs respond as follows:
Yes.

INTERROGATORY NO. 6:

If Your response to Interrogatdry No.5 is anything other than an unqualified “No”:

(a)  identify each Advance by the Disburs;:ment Agent that you contend was
Improper; |

(b)  identify every Default or Event of Default that you coﬁtend made the Advance
improper and state the Date on which each such Default or Event of Default
occurred; and

() identify all notifications from a Lender to the Bank Agent or Disbursement Agent
of a Default or Event of Default.

~ RESPONSE TO INTERROGATORY NO. 6:

Plaintiff objects to Interrogatory No. 6 on the grounds that it is compound and overbroad.
Plaintiffs also object to Interrogatory No. 6 to the extent i_t calls for ’Fhe revelation of information
protected by the attorney-client privilege, attorney work product doctrine or any other applicable
privilege or doctrine. Plaintiffs further object to Interrogatory No. 6 on the grounds that it seeks
information that is more readily available to BofA than Plaintiffs or information that is available
from other, more convenient, sources. Plaintiffs further object to Interrb gatory No. 6 because the
information sought by this interrogatory is encompassed within the information sought in
response to Interrogatory Nos. 2 and 4. Subject to the foregoing general aﬁd specific objections,

' Plaintiffs respond as follows: |

Plaintiffs incorporate their response to Interrogatory No. 2 herein by reference.
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