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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

Miami Division 
CASE NO.:  09-2106-MD-GOLD/GOODMAN 

 
IN RE:  
 
FONTAINEBLEAU LAS VEGAS  
CONTRACT LITIGATION  
 

MDL NO. 2106 
 

This document relates to all actions. 
______________________________________/ 
 

NOTICE OF FILING ON THE PUBLIC RECORD PLAINTIFFS’ BRIEFS AND 
RELATED FILINGS PREVIOUSLY FILED UNDER SEAL OPPOSING  
BANK OF AMERICA, N.A.’S MOTION FOR SUMMARY JUDGMENT  

Avenue CLO Fund, et al. (“Plaintiffs”) hereby give notice that they are filing on the 

public record certain briefs and related filings, previously filed under seal, related to Bank of 

America, N.A.’s Motion for Summary Judgment in the above-titled case. 

On October 4, 2013, this Court issued an Order Upon Mandate [D.E. #368] requiring the 

parties to specify, by district court docket entry number, which documents previously filed under 

seal could be unsealed.1  However, because the parties could not view the sealed entries on the 

electronic CM/ECF docket in this case—and therefore, could not determine which district court 

docket entry numbers corresponded to each sealed document—the Court later issued a Sua 

Sponte Order Regarding Mandate and Documents Filed Under Seal [D.E. #370] requiring the 

parties to make a recommendation by November 1, 2013 regarding how they proposed to comply 

                                                 
1 The parties previously filed with the Eleventh Circuit a letter dated December 14, 2012, 
identifying documents and testimony that should remain sealed.  Since that time, the parties have 
determined that certain evidence included on that list no longer needs to remain sealed and, upon 
further review of the record, the parties have identified other evidence that should remain sealed 
which was inadvertently omitted from the letter. 
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with this Court’s October 4, 2013 Order Upon Mandate.   

On November 1, 2013, the parties filed a Joint Notice Regarding Proposal for Partially 

Unsealing Summary Judgment Filings [D.E. #373].  The parties proposed submitting to the 

Court redacted copies of all memoranda of law and statements of material facts, in addition to 

one copy of each exhibit and a single compilation of each witness’s deposition transcript 

excerpts cited in all memoranda of law.  On November 5, 2013, this Court entered an Order 

Approving Joint Proposal [D.E. #374], approving the parties’ joint proposal and ordering the 

parties to file via CM/ECF redacted copies of the summary judgment memoranda of law, 

statements of facts, and exhibits, on or before December 6, 2013.  

Plaintiffs previously filed under seal the briefs and related filings listed below in 

connection with Bank of America, N.A.’s Motion For Summary Judgment on September 9, 

2011, September 12, October 7, 2011 and November 14, 2013.  In compliance with this Court’s 

Order Approving Joint Proposal, Plaintiffs now file the following briefs and related filings on the 

public record with the exception of portions of the documents that remain under seal and are 

therefore redacted (as indicated below):2 

PLAINTIFFS’ OPPOSITION TO BANK OF AMERICA’S MOTION FOR SUMMARY 
JUDGMENT 
Tab Document Filing Status 
1 Term Lender Plaintiffs’ Opposition To Bank Of 

America, N.A.’s Motion For Summary Judgment 
(originally filed under seal on September 9, 2011) 

Publicly filed with redactions 
(attached) 

                                                 
2 Additional documents previously filed under seal by Plaintiffs relating to Bank of America, 
N.A.’s Motion for Partial Summary Judgment, including the evidence submitted in opposition to 
the motion that was attached to various appendices of exhibits and testimony, have been filed 
under separate cover.  
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PLAINTIFFS’ OPPOSITION TO BANK OF AMERICA’S MOTION FOR SUMMARY 
JUDGMENT 
Tab Document Filing Status 
2 Term Lender Plaintiffs’ Response To Defendant 

Bank Of America, N.A.’s Statement Of Undisputed 
Material Facts And Statement Of Additional 
Material Facts In Opposition To BOFA’s Motion For 
Summary Judgment (originally filed under seal on 
September 9, 2011) 

Publicly filed with redactions 
(attached) 

3 Term Lender Plaintiffs’ Revised Redlined Response 
To Defendant Bank Of America, N.A.’s Statement 
Of Undisputed Material Facts And Statement Of 
Additional Material Facts In Opposition To BOFA’s 
Motion For Summary Judgment (originally filed 
under seal on November 14, 2011) 

Publicly filed with redactions 
(attached) 

4 Declaration Of Robert W. Mockler And Request For 
Judicial Notice In Support Of Term Lender 
Plaintiffs’ Opposition To Bank Of America, N.A.’s 
Motion For Summary Judgment (originally filed 
under seal on September 9, 2011) 

Publicly filed (attached) 

5 Appendix Of Exhibits In Support Of Term Lender 
Plaintiffs’ Opposition To Defendant Bank Of 
America, N.A.’s Motion For Summary Judgment 
excluding attachments (originally filed under seal on 
September 12, 2011) 

Publicly filed with redactions 
(attached) 

6 Appendix Of Testimony In Support Of Plaintiffs’ 
Opposition To Defendant Bank Of America, N.A.’s 
Motion For Summary Judgment excluding 
attachments (originally filed under seal on 
September 12, 2011) 

Publicly filed (attached) 

7 Term Lender Plaintiffs’ Response To Bank Of 
America, N.A.’s Evidentiary Objections Included In 
Its Response To Plaintiffs’ Statement Of Additional 
Undisputed Material Facts (originally filed under 
seal on October 7, 2011) 

Publicly filed with redactions 
(attached) 

8 Declaration of Robert W. Mockler In Support Of 
Term Lender Plaintiffs’ Response To Bank Of 
America, N.A.’s Evidentiary Objections Included In 
Its Response To Plaintiffs’ Statement Of Additional 
Undisputed Material Facts (originally filed under 
seal on October 7, 2011) 

Publicly filed (attached) 
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Date: Miami, Florida 
December 6, 2013 
 
 

.  
 

By:      /s/ Lorenz Michel Prüss   
 Lorenz Michel Prüss 
 
Lorenz Prüss (Florida Bar No. 581305) 
DIMOND KAPLAN & ROTHSTEIN, P.A. 
2665 South Bayshore Drive, PH-2B 
Miami, Florida  33133 
Telephone:  (305) 374-1920 
Facsimile:  (305) 374-1961 
E-mail:   lpruss@dkrpa.com 

 -and- 

J. Michael Hennigan 
Kirk D. Dillman 
MCKOOL SMITH 
865 S. Figueroa Street, Suite 2900 
Los Angeles, California  90017 
Telephone: (213) 694-1200 
Facsimile: (213) 694-1234 
E-mail: 
hennigan@mckoolsmithhennigan.com 
kdillman@mckoolsmithhennigan.com 
 
Attorneys for Plaintiffs Avenue CLO Fund,  
Ltd., et al 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing NOTICE OF FILING ON 
THE PUBLIC RECORD PLAINTIFFS’ BRIEFS AND RELATED FILINGS 
PREVIOUSLY FILED UNDER SEAL OPPOSING BANK OF AMERICA, N.A.’S 
MOTION FOR SUMMARY JUDGMENT was filed with the Clerk of the Court using 
CM/ECF.  I also certify that the foregoing document is being served this day on all counsel of 
record or pro se parties identified on the attached Service List in the manner specified either via 
transmission of Notices of Electronic Filing generated by CM/ECF or in some other authorized 
manner for those counsel or parties who are not authorized to receive electronically the Notice of 
Electronic Filing. 
 

Dated: December 6, 2013. 

 

 /s/ Lorenz Michel Prüss   
 Lorenz Michel Prüss 
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