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CLOSED, ECF

U.S. District Court
United States District Court for the Southern District of New York (Foley Square)

CIVIL DOCKET FOR CASE #: 1:09−cv−08064−LTS

ACP Master, Ltd. et al v. Bank of America, N.A. et al
Assigned to: Judge Laura Taylor Swain
Cause: 12:632 International Banking

Date Filed: 09/21/2009
Date Terminated: 01/25/2010
Jury Demand: None
Nature of Suit: 430 Banks and Banking
Jurisdiction: Federal Question

Plaintiff

ACP Master, Ltd. represented byDavid Parker
Kleinberg,Kaplan,Wolff &Cohen,P.C.
551 Fifth Avenue
18th floor
New York , NY 10176
(212) 986−6000
Fax: (212) 986−8866
Email: dparker@kkwc.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John D. Byars
Bartlit Beck Herman Palenchar &Scott LLP
54 West Hubbard
Suite 300
Chicago , IL 60610
(312) 494−4400
Fax: (312) 494−4440
Email: john.byars@bartlit−beck.com
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Vincent S.J Buccola
Bartlit Beck Herman Palenchar &Scott LLP
54 West Hubbard
Suite 300
Chicago , IL 60654
(312) 494−4400
Fax: (312) 494−4400
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

James B. Heaton , III
Bartlit Beck Herman Palenchar &Scott LLP (IL)
54 West Hubbard Street
Suite 300
Chicago , IL 60610−4697
(312) 494−4400
Fax: (312) 494−4440
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Email: jb.heaton@bartlit−beck.com
ATTORNEY TO BE NOTICED

Marc R. Rosen
Kleinberg,Kaplan,Wolff &Cohen,P.C.
551 Fifth Avenue
New York , NY 10176
(212) 880−9897
Fax: (212) 986−8866
Email: mrosen@kkwc.com
ATTORNEY TO BE NOTICED

Steven James Nachtwey
Bartlit Beck Herman Palenchar &Scott LLP (IL)
54 West Hubbard Street
Suite 300
Chicago , IL 60610−4697
(312) 494−4400
Fax: (312) 494−4440
Email: steven.nachtwey@bartlit−beck.com
ATTORNEY TO BE NOTICED

Plaintiff

Aurelius Capital Master, Ltd. represented byDavid Parker
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John D. Byars
(See above for address)
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Vincent S.J Buccola
(See above for address)
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

James B. Heaton , III
(See above for address)
ATTORNEY TO BE NOTICED

Marc R. Rosen
(See above for address)
ATTORNEY TO BE NOTICED

Steven James Nachtwey
(See above for address)
ATTORNEY TO BE NOTICED

V.
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Defendant

Bank of America, N.A.

Defendant

Merrill Lynch Capital Corporation

Defendant

JP Morgan Chase Bank, N.A.

Defendant

Barclays Bank PLC

Defendant

Deutsche Bank Trust Company Americas

Defendant

The Royal Bank of Scotland PLC

Defendant

Sumitomo Mitsui Banking Corporation

Defendant

Bank of Scotland

Defendant

HSH Nordbank AG

Defendant

MB Financial Bank, N.A. represented byPeter J Roberts
Shaw Gussis Fishman Glant Wolfson &Towbin,
L.L.C.
321 North Clark Street
Suite 800
Chicago , IL 60654
(312) 276−1322
Fax: (312) 275−0568
PRO HAC VICE
ATTORNEY TO BE NOTICED

Defendant

Camulos Master Fund, L.P. represented byAndrew Bennett Kratenstein
McDermott, Will &Emery, LLP (NY)
340 Madison Avenue
New York , NY 10017
(212) 547−5695
Fax: (212) 547−5444
Email: akratenstein@mwe.com
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ATTORNEY TO BE NOTICED

Date Filed # Docket Text

09/21/2009 Ï 1 COMPLAINT against Merrill Lynch Capital Corporation, JP Morgan Chase Bank, N.A.,
Barclays Bank PLC, Deutsche Bank Trust Company Americas, The Royal Bank of Scotland
PLC, Sumitomo Mitsui Banking Corporation, Bank of Scotland, HSH Nordbank AG, MB
Financial Bank, N.A., Camulos Master Fund, L.P., Bank of America, N.A. (Filing Fee $ 350.00,
Receipt Number 700407)Document filed by ACP Master, Ltd., Aurelius Capital Master,
Ltd.(ama) (Entered: 09/22/2009)

09/21/2009 Ï  SUMMONS ISSUED as to Merrill Lynch Capital Corporation, JP Morgan Chase Bank, N.A.,
Barclays Bank PLC, Deutsche Bank Trust Company Americas, The Royal Bank of Scotland
PLC, Sumitomo Mitsui Banking Corporation, Bank of Scotland, HSH Nordbank AG, MB
Financial Bank, N.A., Camulos Master Fund, L.P., Bank of America, N.A. (ama) (Entered:
09/22/2009)

09/21/2009 Ï  Magistrate Judge Theodore H. Katz is so designated. (ama) (Entered: 09/22/2009)

09/21/2009 Ï  Case Designated ECF. (ama) (Entered: 09/22/2009)

09/21/2009 Ï 2 RULE 7.1 CORPORATE DISCLOSURE STATEMENT. Identifying Aurelius Capital Partners,
LP, Aurelius Capital GP,LLC as Corporate Parent. Document filed by ACP Master, Ltd.,
Aurelius Capital Master, Ltd.(ama) (Entered: 09/22/2009)

09/28/2009 Ï 3 INITIAL CONFERENCE ORDER:... Initial Conference set for 12/17/2009 at 11:00 AM in
Courtroom 11C, 500 Pearl Street, New York, NY 10007 before Judge Laura Taylor Swain.
(Signed by Judge Laura Taylor Swain on 9/28/09) (cd) (Entered: 09/28/2009)

10/02/2009 Ï 4 CERTIFICATE OF SERVICE of Initial Conference Order dated September 28, 2009 served on
Bank of America, N.A.; Bank of Scotland; Barclays Bank PLC; Camulos Master Fund, L.P.;
Deutsche Bank Trust; HSH Nordbank AG; JPMorgan Chase Bank, N.A.; MB Financial Bank,
N.A.; Merrill Lynch Capital Corporation; Sumitomo Mitsui Banking Corporation; and The Royal
Bank of Scotland PLC on October 2, 2009. Service was made by Federal Express. Document
filed by ACP Master, Ltd., Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/02/2009)

10/05/2009 Ï 5 NOTICE OF APPEARANCE by Marc R. Rosen on behalf of ACP Master, Ltd., Aurelius Capital
Master, Ltd. (Rosen, Marc) (Entered: 10/05/2009)

10/06/2009 Ï 6 AFFIDAVIT OF SERVICE. Bank of America, N.A. served on 9/23/2009, answer due
10/13/2009. Service was accepted by Alejandro Cordero. Document filed by ACP Master, Ltd.;
Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 7 AFFIDAVIT OF SERVICE. Barclays Bank PLC served on 9/23/2009, answer due 10/13/2009.
Service was accepted by Sandy Galicia. Document filed by ACP Master, Ltd.; Aurelius Capital
Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 8 AFFIDAVIT OF SERVICE. Camulos Master Fund, L.P. served on 9/24/2009, answer due
10/14/2009. Service was accepted by Carmel MacNulty. Document filed by ACP Master, Ltd.;
Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 9 AFFIDAVIT OF SERVICE. Deutsche Bank Trust Company Americas served on 9/23/2009,
answer due 10/13/2009. Service was accepted by Sandy Galicia. Document filed by ACP Master,
Ltd.; Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 10 AFFIDAVIT OF SERVICE. HSH Nordbank AG served on 9/23/2009, answer due 10/13/2009.
Service was accepted by David C. Wolinsky. Document filed by ACP Master, Ltd.; Aurelius
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Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 11 AFFIDAVIT OF SERVICE. MB Financial Bank, N.A. served on 9/28/2009, answer due
10/19/2009. Service was accepted by Tricia Cherry. Document filed by ACP Master, Ltd.;
Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 12 AFFIDAVIT OF SERVICE. Merrill Lynch Capital Corporation served on 9/23/2009, answer due
10/13/2009. Service was accepted by Aixa Flores. Document filed by ACP Master, Ltd.; Aurelius
Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 13 AFFIDAVIT OF SERVICE. The Royal Bank of Scotland PLC served on 9/23/2009, answer due
10/13/2009. Service was accepted by Lucy Wnuk. Document filed by ACP Master, Ltd.;
Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 14 AFFIDAVIT OF SERVICE. Sumitomo Mitsui Banking Corporation served on 9/23/2009,
answer due 10/13/2009. Service was accepted by Sandy Galicia. Document filed by ACP Master,
Ltd.; Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 15 AFFIDAVIT OF SERVICE. Bank of Scotland served on 10/2/2009, answer due 10/22/2009.
Service was accepted by Aixa Flores. Document filed by ACP Master, Ltd.; Aurelius Capital
Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/07/2009 Ï 16 AFFIDAVIT OF SERVICE. JP Morgan Chase Bank, N.A. served on 10/1/2009, answer due
10/21/2009. Service was accepted by Jody Peck. Document filed by ACP Master, Ltd.; Aurelius
Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/07/2009)

10/14/2009 Ï 17 NOTICE OF APPEARANCE by Andrew Bennett Kratenstein on behalf of Camulos Master
Fund, L.P. (Kratenstein, Andrew) (Entered: 10/14/2009)

10/15/2009 Ï 18 MOTION for James B. Heaton, III and Steven J. Nachtwey to Appear Pro Hac Vice. Document
filed by ACP Master, Ltd., Aurelius Capital Master, Ltd.(dle) (Entered: 10/16/2009)

10/20/2009 Ï  CASHIERS OFFICE REMARK on 18 Motion to Appear Pro Hac Vice in the amount of $50.00,
paid on 10/15/2009, Receipt Number 702853. (jd) (Entered: 10/20/2009)

10/20/2009 Ï 19 STIPULATION AND ORDER: It is hereby stipulated and agreed by and between the parties that
Defendants shall have up to and including forty−five (45) days from the notice ofentry of the
order of the Judicial Panel on Multi−District Litigation (the "MDL Panel") on the pending
Motion for Transfer to the Southern District of Florida and Consolidation of Related Actions
Pursuant to 28 U.S.c. § 1407 (In re Fontainebleau Las Vegas Contract Litigation, MDL No.
2106) to serve and file their responses to the Complaint, unless the Plaintiffs herein seek to
amend their Complaint. Plaintiffs herein shall have thirty (30) days from the notice of entry of the
MDL Panel's order to serve and tile an Amended Complaint upon the consent of the Defendants.
Defendants shall have thirty (30) days from the service of an Amended Complaint by Plaintiffs
herein to serve and tile their responses to the Amended Complaint; provided, however, that in the
event Plaintiffs herein move the Court for leave to tile the proposed Amended Complaint, then
the Defendants shall have thirty (30) days from the no tice of entry of order on such motion to
serve and file their responses to the operative complaint herein. (Signed by Judge Laura Taylor
Swain on 10/19/2009) (jpo) (Entered: 10/21/2009)

10/22/2009 Ï 20 ORDER granting 18 Motion for James B. Heaton, III and Steven J. Nachtwey to Appear Pro Hac
Vice for ACP Master, Ltd., Aurelius Capital Master, Ltd. (Signed by Judge Laura Taylor Swain
on 10/21/2009) (jmi) (Entered: 10/22/2009)

10/22/2009 Ï  Transmission to Attorney Admissions Clerk. Transmitted re: 20 Order on Motion to Appear Pro
Hac Vice, to the Attorney Admissions Clerk for updating of Attorney Information. (jmi)
(Entered: 10/22/2009)
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11/16/2009 Ï 21 MOTION for Peter J. Roberts to Appear Pro Hac Vice. Document filed by MB Financial Bank,
N.A.(mro) (Entered: 11/17/2009)

11/18/2009 Ï  CASHIERS OFFICE REMARK on 21 Motion to Appear Pro Hac Vice in the amount of $25.00,
paid on 11/16/2009, Receipt Number 706253. (jd) (Entered: 11/18/2009)

11/20/2009 Ï 22 ORDER FOR ADMISSION PRO HAC VICE ON WRITTEN MOTION: granting 21 Motion for
Peter J. Roberts to Appear Pro Hac Vice. (Signed by Judge Laura Taylor Swain on 11/20/2009)
(jfe) (Entered: 11/20/2009)

11/20/2009 Ï  Transmission to Attorney Admissions Clerk. Transmitted re: 22 Order on Motion to Appear Pro
Hac Vice, to the Attorney Admissions Clerk for updating of Attorney Information. (jfe) (Entered:
11/20/2009)

11/24/2009 Ï 23 STIPULATION AND ORDER. Defendant shall have up to and including forty−five days from
the notice of entry of the order of the Judicial Panel on Multi−District Litigation (the MDL
Panel) on the pending Motion for Transfer to the Southern District of Florida and Consolidation
of Related Actions Pursuant to 28 U.S.C. section 1407 (in re Fontainebleau Las Vegas Contract
Litigation, MDL NO. 2106) to serve and file its response to the Complaint, unless the Plaintiffs
herein seek to amend their Complaint. Plaintiffs herein shall have thirty days from the notice of
entry of the MDL Panel's order to serve and file an Amended Complaint upon the consent of the
Defendant. Defendant shall have thirty days from the service of an Amended Complaint by
Plaintiffs herein to serve and file its response to the Amended Complaint; provided, however,
that in the event Plaintiffs herein move the Court for leave to file the proposed Amended
Complaint, then Defendant shall have thirty days from the notice of entry of order on such
motion to serve and file its response to the operative complaint herein. (Signed by Judge Laura
Taylor Swain on 11/23/09) (djc) (Entered: 11/24/2009)

11/24/2009 Ï 24 ENDORSED LETTER addressed to Judge Laura Taylor Swain from Steven Nachtwey dated
11/20/09 re: Parties request that the Initial Conference order be vacated until the Panel rules on
the pending motion. ENDORSEMENT: The initial conference date is adjourned to February 26,
2010 at 10:00 a.m. and the related deadlines are modified accordingly. (Signed by Judge Laura
Taylor Swain on 11/23/09) (djc) (Entered: 11/24/2009)

01/06/2010 Ï 25 MOTION for John D. Byars and Vincent S. J. Buccola to Appear Pro Hac Vice. Document filed
by ACP Master, Ltd., Aurelius Capital Master, Ltd.. (Attachments: # 1 Pro Hac Vice of
Buccola)(mbe) (Entered: 01/08/2010)

01/11/2010 Ï  CASHIERS OFFICE REMARK on 25 Motion to Appear Pro Hac Vice in the amount of $50.00,
paid on 01/07/2010, Receipt Number 890713. (jd) (Entered: 01/11/2010)

01/13/2010 Ï 26 ORDER FOR ADMISSION PRO HAC VICE ON WRITTEN MOTION: John D. Byars and
Vincent S.J. Buccola are admitted to practice pro hac vice as counsel for plaintiffs ACP Master,
Ltd and Aurelius Capital Mater, Ltd. in this case in the USDC for the SDNY as further set forth
herein. (Signed by Judge Laura Taylor Swain on 1/13/10) (dle) (Entered: 01/13/2010)

01/13/2010 Ï  Transmission to Attorney Admissions Clerk. Transmitted re: 26 Order on Motion to Appear Pro
Hac Vice, to the Attorney Admissions Clerk for updating of Attorney Information. (dle)
(Entered: 01/13/2010)

01/15/2010 Ï 27 AMENDED COMPLAINT amending 1 Complaint, against Merrill Lynch Capital Corporation,
JP Morgan Chase Bank, N.A., Barclays Bank PLC, Deutsche Bank Trust Company Americas,
The Royal Bank of Scotland PLC, Sumitomo Mitsui Banking Corporation, Bank of Scotland,
HSH Nordbank AG, MB Financial Bank, N.A., Camulos Master Fund, L.P., Bank of America,
N.A..Document filed by ACP Master, Ltd., Aurelius Capital Master, Ltd. Related document: 1
Complaint, filed by ACP Master, Ltd., Aurelius Capital Master, Ltd. (ama) (Entered: 01/19/2010)
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01/25/2010 Ï 28 CERTIFIED TRUE COPY OF CONDITIONAL MDL TRANSFER OUT ORDER FROM THE
MDL PANEL...transferring this action from the U.S.D.C. − S.D.N.Y to the United States District
Court − Southern District of Florida. (Signed by MDL Panel on 1/4/10) (ldi) (Entered:
01/25/2010)

01/25/2010 Ï  MDL TRANSFER OUT ELECTRONICALLY: to the United States District Court − Southern
District of Florida, except for document numbered 27 which was sent via Federal Express
AIRBILL # 8693 1747 1859 on 1/25/10. (ldi) (Entered: 01/25/2010)
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CLOSED, ECF

U.S. District Court
United States District Court for the Southern District of New York (Foley Square)

CIVIL DOCKET FOR CASE #: 1:09−cv−08064−LTS
Internal Use Only

ACP Master, Ltd. et al v. Bank of America, N.A. et al
Assigned to: Judge Laura Taylor Swain
Cause: 12:632 International Banking

Date Filed: 09/21/2009
Date Terminated: 01/25/2010
Jury Demand: None
Nature of Suit: 430 Banks and Banking
Jurisdiction: Federal Question

Plaintiff

ACP Master, Ltd. represented byDavid Parker
Kleinberg,Kaplan,Wolff &Cohen,P.C.
551 Fifth Avenue
18th floor
New York , NY 10176
(212) 986−6000
Fax: (212) 986−8866
Email: dparker@kkwc.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John D. Byars
Bartlit Beck Herman Palenchar &Scott LLP
54 West Hubbard
Suite 300
Chicago , IL 60610
(312) 494−4400
Fax: (312) 494−4440
Email: john.byars@bartlit−beck.com
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Vincent S.J Buccola
Bartlit Beck Herman Palenchar &Scott LLP
54 West Hubbard
Suite 300
Chicago , IL 60654
(312) 494−4400
Fax: (312) 494−4400
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

James B. Heaton , III
Bartlit Beck Herman Palenchar &Scott LLP (IL)
54 West Hubbard Street
Suite 300
Chicago , IL 60610−4697
(312) 494−4400
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Fax: (312) 494−4440
Email: jb.heaton@bartlit−beck.com
ATTORNEY TO BE NOTICED

Marc R. Rosen
Kleinberg,Kaplan,Wolff &Cohen,P.C.
551 Fifth Avenue
New York , NY 10176
(212) 880−9897
Fax: (212) 986−8866
Email: mrosen@kkwc.com
ATTORNEY TO BE NOTICED

Steven James Nachtwey
Bartlit Beck Herman Palenchar &Scott LLP (IL)
54 West Hubbard Street
Suite 300
Chicago , IL 60610−4697
(312) 494−4400
Fax: (312) 494−4440
Email: steven.nachtwey@bartlit−beck.com
ATTORNEY TO BE NOTICED

Plaintiff

Aurelius Capital Master, Ltd. represented byDavid Parker
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John D. Byars
(See above for address)
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Vincent S.J Buccola
(See above for address)
LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

James B. Heaton , III
(See above for address)
ATTORNEY TO BE NOTICED

Marc R. Rosen
(See above for address)
ATTORNEY TO BE NOTICED

Steven James Nachtwey
(See above for address)
ATTORNEY TO BE NOTICED
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V.

Defendant

Bank of America, N.A.

Defendant

Merrill Lynch Capital Corporation

Defendant

JP Morgan Chase Bank, N.A.

Defendant

Barclays Bank PLC

Defendant

Deutsche Bank Trust Company Americas

Defendant

The Royal Bank of Scotland PLC

Defendant

Sumitomo Mitsui Banking Corporation

Defendant

Bank of Scotland

Defendant

HSH Nordbank AG

Defendant

MB Financial Bank, N.A. represented byPeter J Roberts
Shaw Gussis Fishman Glant Wolfson &Towbin,
L.L.C.
321 North Clark Street
Suite 800
Chicago , IL 60654
(312) 276−1322
Fax: (312) 275−0568
PRO HAC VICE
ATTORNEY TO BE NOTICED

Defendant

Camulos Master Fund, L.P. represented byAndrew Bennett Kratenstein
McDermott, Will &Emery, LLP (NY)
340 Madison Avenue
New York , NY 10017
(212) 547−5695
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Fax: (212) 547−5444
Email: akratenstein@mwe.com
ATTORNEY TO BE NOTICED

Date Filed # Docket Text

09/21/2009 Ï 1 COMPLAINT against Merrill Lynch Capital Corporation, JP Morgan Chase Bank, N.A.,
Barclays Bank PLC, Deutsche Bank Trust Company Americas, The Royal Bank of Scotland
PLC, Sumitomo Mitsui Banking Corporation, Bank of Scotland, HSH Nordbank AG, MB
Financial Bank, N.A., Camulos Master Fund, L.P., Bank of America, N.A. (Filing Fee $ 350.00,
Receipt Number 700407)Document filed by ACP Master, Ltd., Aurelius Capital Master,
Ltd.(ama) (Entered: 09/22/2009)

09/21/2009 Ï  SUMMONS ISSUED as to Merrill Lynch Capital Corporation, JP Morgan Chase Bank, N.A.,
Barclays Bank PLC, Deutsche Bank Trust Company Americas, The Royal Bank of Scotland
PLC, Sumitomo Mitsui Banking Corporation, Bank of Scotland, HSH Nordbank AG, MB
Financial Bank, N.A., Camulos Master Fund, L.P., Bank of America, N.A. (ama) (Entered:
09/22/2009)

09/21/2009 Ï  Magistrate Judge Theodore H. Katz is so designated. (ama) (Entered: 09/22/2009)

09/21/2009 Ï  Case Designated ECF. (ama) (Entered: 09/22/2009)

09/21/2009 Ï 2 RULE 7.1 CORPORATE DISCLOSURE STATEMENT. Identifying Aurelius Capital Partners,
LP, Aurelius Capital GP,LLC as Corporate Parent. Document filed by ACP Master, Ltd.,
Aurelius Capital Master, Ltd.(ama) (Entered: 09/22/2009)

09/28/2009 Ï 3 INITIAL CONFERENCE ORDER:... Initial Conference set for 12/17/2009 at 11:00 AM in
Courtroom 11C, 500 Pearl Street, New York, NY 10007 before Judge Laura Taylor Swain.
(Signed by Judge Laura Taylor Swain on 9/28/09) (cd) (Entered: 09/28/2009)

10/02/2009 Ï 4 CERTIFICATE OF SERVICE of Initial Conference Order dated September 28, 2009 served on
Bank of America, N.A.; Bank of Scotland; Barclays Bank PLC; Camulos Master Fund, L.P.;
Deutsche Bank Trust; HSH Nordbank AG; JPMorgan Chase Bank, N.A.; MB Financial Bank,
N.A.; Merrill Lynch Capital Corporation; Sumitomo Mitsui Banking Corporation; and The Royal
Bank of Scotland PLC on October 2, 2009. Service was made by Federal Express. Document
filed by ACP Master, Ltd., Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/02/2009)

10/05/2009 Ï 5 NOTICE OF APPEARANCE by Marc R. Rosen on behalf of ACP Master, Ltd., Aurelius Capital
Master, Ltd. (Rosen, Marc) (Entered: 10/05/2009)

10/06/2009 Ï 6 AFFIDAVIT OF SERVICE. Bank of America, N.A. served on 9/23/2009, answer due
10/13/2009. Service was accepted by Alejandro Cordero. Document filed by ACP Master, Ltd.;
Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 7 AFFIDAVIT OF SERVICE. Barclays Bank PLC served on 9/23/2009, answer due 10/13/2009.
Service was accepted by Sandy Galicia. Document filed by ACP Master, Ltd.; Aurelius Capital
Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 8 AFFIDAVIT OF SERVICE. Camulos Master Fund, L.P. served on 9/24/2009, answer due
10/14/2009. Service was accepted by Carmel MacNulty. Document filed by ACP Master, Ltd.;
Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 9 AFFIDAVIT OF SERVICE. Deutsche Bank Trust Company Americas served on 9/23/2009,
answer due 10/13/2009. Service was accepted by Sandy Galicia. Document filed by ACP Master,
Ltd.; Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)
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10/06/2009 Ï 10 AFFIDAVIT OF SERVICE. HSH Nordbank AG served on 9/23/2009, answer due 10/13/2009.
Service was accepted by David C. Wolinsky. Document filed by ACP Master, Ltd.; Aurelius
Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 11 AFFIDAVIT OF SERVICE. MB Financial Bank, N.A. served on 9/28/2009, answer due
10/19/2009. Service was accepted by Tricia Cherry. Document filed by ACP Master, Ltd.;
Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 12 AFFIDAVIT OF SERVICE. Merrill Lynch Capital Corporation served on 9/23/2009, answer due
10/13/2009. Service was accepted by Aixa Flores. Document filed by ACP Master, Ltd.; Aurelius
Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 13 AFFIDAVIT OF SERVICE. The Royal Bank of Scotland PLC served on 9/23/2009, answer due
10/13/2009. Service was accepted by Lucy Wnuk. Document filed by ACP Master, Ltd.;
Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 14 AFFIDAVIT OF SERVICE. Sumitomo Mitsui Banking Corporation served on 9/23/2009,
answer due 10/13/2009. Service was accepted by Sandy Galicia. Document filed by ACP Master,
Ltd.; Aurelius Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/06/2009 Ï 15 AFFIDAVIT OF SERVICE. Bank of Scotland served on 10/2/2009, answer due 10/22/2009.
Service was accepted by Aixa Flores. Document filed by ACP Master, Ltd.; Aurelius Capital
Master, Ltd.. (Rosen, Marc) (Entered: 10/06/2009)

10/07/2009 Ï 16 AFFIDAVIT OF SERVICE. JP Morgan Chase Bank, N.A. served on 10/1/2009, answer due
10/21/2009. Service was accepted by Jody Peck. Document filed by ACP Master, Ltd.; Aurelius
Capital Master, Ltd.. (Rosen, Marc) (Entered: 10/07/2009)

10/14/2009 Ï 17 NOTICE OF APPEARANCE by Andrew Bennett Kratenstein on behalf of Camulos Master
Fund, L.P. (Kratenstein, Andrew) (Entered: 10/14/2009)

10/15/2009 Ï 18 MOTION for James B. Heaton, III and Steven J. Nachtwey to Appear Pro Hac Vice. Document
filed by ACP Master, Ltd., Aurelius Capital Master, Ltd.(dle) (Entered: 10/16/2009)

10/20/2009 Ï  CASHIERS OFFICE REMARK on 18 Motion to Appear Pro Hac Vice in the amount of $50.00,
paid on 10/15/2009, Receipt Number 702853. (jd) (Entered: 10/20/2009)

10/20/2009 Ï 19 STIPULATION AND ORDER: It is hereby stipulated and agreed by and between the parties that
Defendants shall have up to and including forty−five (45) days from the notice ofentry of the
order of the Judicial Panel on Multi−District Litigation (the "MDL Panel") on the pending
Motion for Transfer to the Southern District of Florida and Consolidation of Related Actions
Pursuant to 28 U.S.c. § 1407 (In re Fontainebleau Las Vegas Contract Litigation, MDL No.
2106) to serve and file their responses to the Complaint, unless the Plaintiffs herein seek to
amend their Complaint. Plaintiffs herein shall have thirty (30) days from the notice of entry of the
MDL Panel's order to serve and tile an Amended Complaint upon the consent of the Defendants.
Defendants shall have thirty (30) days from the service of an Amended Complaint by Plaintiffs
herein to serve and tile their responses to the Amended Complaint; provided, however, that in the
event Plaintiffs herein move the Court for leave to tile the proposed Amended Complaint, then
the Defendants shall have thirty (30) days from the no tice of entry of order on such motion to
serve and file their responses to the operative complaint herein. (Signed by Judge Laura Taylor
Swain on 10/19/2009) (jpo) (Entered: 10/21/2009)

10/22/2009 Ï 20 ORDER granting 18 Motion for James B. Heaton, III and Steven J. Nachtwey to Appear Pro Hac
Vice for ACP Master, Ltd., Aurelius Capital Master, Ltd. (Signed by Judge Laura Taylor Swain
on 10/21/2009) (jmi) (Entered: 10/22/2009)

10/22/2009 Ï  Transmission to Attorney Admissions Clerk. Transmitted re: 20 Order on Motion to Appear Pro

Case 1:10-cv-20236-ASG   Document 29-1   Entered on FLSD Docket 01/26/2010   Page 5 of 7



Hac Vice, to the Attorney Admissions Clerk for updating of Attorney Information. (jmi)
(Entered: 10/22/2009)

11/16/2009 Ï 21 MOTION for Peter J. Roberts to Appear Pro Hac Vice. Document filed by MB Financial Bank,
N.A.(mro) (Entered: 11/17/2009)

11/18/2009 Ï  CASHIERS OFFICE REMARK on 21 Motion to Appear Pro Hac Vice in the amount of $25.00,
paid on 11/16/2009, Receipt Number 706253. (jd) (Entered: 11/18/2009)

11/20/2009 Ï 22 ORDER FOR ADMISSION PRO HAC VICE ON WRITTEN MOTION: granting 21 Motion for
Peter J. Roberts to Appear Pro Hac Vice. (Signed by Judge Laura Taylor Swain on 11/20/2009)
(jfe) (Entered: 11/20/2009)

11/20/2009 Ï  Transmission to Attorney Admissions Clerk. Transmitted re: 22 Order on Motion to Appear Pro
Hac Vice, to the Attorney Admissions Clerk for updating of Attorney Information. (jfe) (Entered:
11/20/2009)

11/24/2009 Ï 23 STIPULATION AND ORDER. Defendant shall have up to and including forty−five days from
the notice of entry of the order of the Judicial Panel on Multi−District Litigation (the MDL
Panel) on the pending Motion for Transfer to the Southern District of Florida and Consolidation
of Related Actions Pursuant to 28 U.S.C. section 1407 (in re Fontainebleau Las Vegas Contract
Litigation, MDL NO. 2106) to serve and file its response to the Complaint, unless the Plaintiffs
herein seek to amend their Complaint. Plaintiffs herein shall have thirty days from the notice of
entry of the MDL Panel's order to serve and file an Amended Complaint upon the consent of the
Defendant. Defendant shall have thirty days from the service of an Amended Complaint by
Plaintiffs herein to serve and file its response to the Amended Complaint; provided, however,
that in the event Plaintiffs herein move the Court for leave to file the proposed Amended
Complaint, then Defendant shall have thirty days from the notice of entry of order on such
motion to serve and file its response to the operative complaint herein. (Signed by Judge Laura
Taylor Swain on 11/23/09) (djc) (Entered: 11/24/2009)

11/24/2009 Ï 24 ENDORSED LETTER addressed to Judge Laura Taylor Swain from Steven Nachtwey dated
11/20/09 re: Parties request that the Initial Conference order be vacated until the Panel rules on
the pending motion. ENDORSEMENT: The initial conference date is adjourned to February 26,
2010 at 10:00 a.m. and the related deadlines are modified accordingly. (Signed by Judge Laura
Taylor Swain on 11/23/09) (djc) (Entered: 11/24/2009)

01/06/2010 Ï 25 MOTION for John D. Byars and Vincent S. J. Buccola to Appear Pro Hac Vice. Document filed
by ACP Master, Ltd., Aurelius Capital Master, Ltd.. (Attachments: # 1 Pro Hac Vice of
Buccola)(mbe) (Entered: 01/08/2010)

01/11/2010 Ï  CASHIERS OFFICE REMARK on 25 Motion to Appear Pro Hac Vice in the amount of $50.00,
paid on 01/07/2010, Receipt Number 890713. (jd) (Entered: 01/11/2010)

01/13/2010 Ï 26 ORDER FOR ADMISSION PRO HAC VICE ON WRITTEN MOTION: John D. Byars and
Vincent S.J. Buccola are admitted to practice pro hac vice as counsel for plaintiffs ACP Master,
Ltd and Aurelius Capital Mater, Ltd. in this case in the USDC for the SDNY as further set forth
herein. (Signed by Judge Laura Taylor Swain on 1/13/10) (dle) (Entered: 01/13/2010)

01/13/2010 Ï  Transmission to Attorney Admissions Clerk. Transmitted re: 26 Order on Motion to Appear Pro
Hac Vice, to the Attorney Admissions Clerk for updating of Attorney Information. (dle)
(Entered: 01/13/2010)

01/15/2010 Ï 27 AMENDED COMPLAINT amending 1 Complaint, against Merrill Lynch Capital Corporation,
JP Morgan Chase Bank, N.A., Barclays Bank PLC, Deutsche Bank Trust Company Americas,
The Royal Bank of Scotland PLC, Sumitomo Mitsui Banking Corporation, Bank of Scotland,
HSH Nordbank AG, MB Financial Bank, N.A., Camulos Master Fund, L.P., Bank of America,
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N.A..Document filed by ACP Master, Ltd., Aurelius Capital Master, Ltd. Related document: 1
Complaint, filed by ACP Master, Ltd., Aurelius Capital Master, Ltd. (ama) (Entered: 01/19/2010)

01/25/2010 Ï 28 CERTIFIED TRUE COPY OF CONDITIONAL MDL TRANSFER OUT ORDER FROM THE
MDL PANEL...transferring this action from the U.S.D.C. − S.D.N.Y to the United States District
Court − Southern District of Florida. (Signed by MDL Panel on 1/4/10) (ldi) (Entered:
01/25/2010)

01/25/2010 Ï  MDL TRANSFER OUT ELECTRONICALLY: to the United States District Court − Southern
District of Florida, except for document numbered 27 which was sent via Federal Express
AIRBILL # 8693 1747 1859 on 1/25/10. (ldi) (Entered: 01/25/2010)
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 10-20236-CIV-GOLD/MCALILEY  
 

In re:  
 
ACP Master, Ltd. and  
Aurelius Capital Master, Ltd. 
 
 Plaintiffs, 
 
v.  
 
Bank of America, N.A., et al.  
  / 
 

NOTICE OF APPEARANCE OF BRETT M. AMRON AS COUNSEL FOR 
AURELIUS CAPITAL MASTER, LTD. AND ACP MASTER, LTD. 

 
PLEASE TAKE NOTICE that Brett M. Amron and the law firm of Bast Amron LLP, hereby 

gives notice of their appearance as counsel on behalf of Aurelius Capital Master, Ltd. and ACP 

Master Ltd. and the undersigned requests that all notices given or required to be served in the above-

referenced cases be given to and served upon Brett M. Amron, Esq. at the following address:  

BAST AMRON LLP 
SunTrust International Center 
One Southeast Third Avenue 

Suite 1440 
Miami, FL 33131 

Telephone:  (305) 379-7904 
Facsimile:   (305) 379-7905 

Email: bamron@bastamron.com 
 
 
 

[Signature Page to Follow] 
 
 
 
 
 
 
 

Case 1:10-cv-20236-ASG   Document 31   Entered on FLSD Docket 01/28/2010   Page 1 of 2



 2

 
     Respectfully submitted,  
 
     BAST AMRON LLP 
     SunTrust International Center 

One Southeast Third Avenue 
Suite 1440 
Miami, FL 33131 

     Telephone:  (305) 379-7904 
     Facsimile:   (305) 379-7905 
     Email: bamron@bastamron.com 
     

By: /s/ Brett M. Amron_____________________ 
                 Brett M. Amron, Esq. 
      Florida Bar No. 148342 
     
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that a true and correct copy of this Notice of Appearance has been 

served electronically via the Court’s CM/ECF system where available and/or via U.S. Mail upon 

those parties not registered to receive notification via the Court’s CM/ECF system on this the 28th 

day of January, 2010. 

 

By: /s/ Brett M. Amron_____________________ 
                 Brett M. Amron 
 

Case 1:10-cv-20236-ASG   Document 31   Entered on FLSD Docket 01/28/2010   Page 2 of 2



Case 1:10-cv-20236-ASG   Document 45   Entered on FLSD Docket 02/25/2010   Page 1 of 1



Case 1:10-cv-20236-ASG   Document 53   Entered on FLSD Docket 05/28/2010   Page 1 of 1



This Order corrects the inadvertent closure of the Aurelius Action.  Count III of the1

Aurelius Complaint remains pending and the final judgment issued in that case must therefore
be vacated.

 Although not labeled as such, MDL Order Number Seventeen appears at [DE 74].2

 All docket entry citations refer to the MDL Master Docket – i.e., Case No.: 09-MD-21063

(S.D. Fla. 2009) – unless otherwise indicated.

1

IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 09-MD-2106-CIV-GOLD/BANDSTRA
In re:

FONTAINEBLEAU LAS VEGAS
CONTRACT LITIGATION

This document applies to:

Case No.: 09-CV-23835-ASG
Case No.: 10-CV-20236-ASG
____________________________________/

AMENDED  MDL ORDER NUMBER EIGHTEEN;  GRANTING IN 1 2

PART AND DENYING IN PART MOTIONS TO DISMISS [DE 35]; [DE 36]; 
REQUIRING ANSWER TO COMPLAINTS; VACATING FINAL JUDGMENT3

I. Introduction

THIS CAUSE is before the Court upon the Revolving Lender Defendants’ Motion

to Dismiss [DE 36] and Bank of America’s Motion to Dismiss [DE 35] (“the Motions”).

Responses and replies were timely filed with respect to both motions, see [DE 50]; [DE

52]; [DE 56]; [DE 57], and on May 7, 2010, oral argument was held.  I have jurisdiction

pursuant to 12 U.S.C. § 632, as it is undisputed that both actions at issue are “suits of a

civil nature at common law . . . to which [a] corporation organized under the laws of the

United States [is] a party [and which] aris[es] out of transactions involving international or

foreign banking.”  Having considered the relevant submissions, the arguments of the
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  For purposes of a motion to dismiss, I take as true all factual allegations in the4

operative complaints and limit my consideration to the four corners of the complaints and any
documents referenced in the complaints which are central to the claims. Griffin Industries, Inc.
v. Irvin, 496 F.3d 1189, 1199 (11th Cir. 2007); Wilchombe v. TeeVee Toons, Inc., 555 F.3d 949,
959 (11th Cir. 2009).  To the extent the central documents contradict the general and
conclusory allegations of the pleading, the documents govern.  See Griffin, 496 F.3d at 1206. 

 See note 5, infra.5

 The operative complaint in the case of Avenue CLO Fund, Ltd.,et al. v. Bank of6

America, N.A., et al., Case No.: 09-CV-23835 [DE 84] (S.D. Fla. 2009), will be referred to
throughout as the “Avenue Complaint.”  The operative complaint in the case of ACP Master Ltd.
and Aurelius Capital Master, Ltd. v. Bank of America, N.A., et al., Case No.: 10-CV-20236 [DE

2

parties, the applicable law, and being otherwise duly advised in the Premises, I grant the

Motions in part and dismiss certain claims for the reasons that follow.

II. Relevant Factual and Procedural Background4

Although the facts giving rise to the claims at issue are detailed in my August 26,

2009 Order Denying Fontainebleau’s Motion for Partial Summary Judgment in the

Southern District of Florida Action, see generally Fontainebleau Las Vegas, LLC v. Bank

of America, N.A., 417 B.R. 651 (S.D. Fla. 2009) (“August 26 Order”), I reiterate the relevant

factual background here with citations to the operative complaints  to ensure that the5

record clearly demonstrates that the facts and inferences upon which this Order is

predicated are drawn only from the operative complaints and the referenced undisputed

central documents.

A. The Credit Agreement and Disbursement Agreement

On June 6, 2007, Fontainebleau Las Vegas LLC and affiliated entities

(“Fontainebleau”) entered into a series of agreements with a number of lenders (“the

Lenders”) for loans to be used for the construction and development of the Fontainebleau

Resort and Casino in Las Vegas, Nevada (“the Project”).  (Avenue Compl.  at ¶ ¶ 113-115);6
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27] (S.D. Fla. 2010), will be referred to throughout as the “Aurelius Complaint.”

3

(Aurelius Compl. at ¶ ¶ 2-4); see generally [DE 37-1] (“Cr. Agr.”); [DE 37-2] (“Disb. Agr.”).

Among the agreements entered into by Fontainebleau and the Lenders were a Credit

Agreement and a Disbursement Agreement.  (Avenue Compl. at ¶ 115); (Aurelius Compl.

at ¶ ¶ 3, 27).  It is these two agreements that are the subject of the operative complaints.

In connection with the June 6, 2007 loan transaction, Fontainebleau and the

Lenders entered into a Credit Agreement that provided, among other things, for a syndicate

of lenders to provide three kinds of loans to Fontainebleau: (a) $700 million initial term loan

facility (“the Initial Term Loan”); (b) a $350 million delay draw term loan facility (“the Delay

Draw Term Loan”); and (c) an $800 million revolving loan facility (“the Revolving Loan”).

(Avenue Compl. at ¶ 115); (Aurelius Compl. at ¶ ¶ 23-24); (Cr. Agmt. at 22, 38).  The

Plaintiffs proceeding on the Avenue Complaint (“the Avenue Plaintiffs”) are comprised of

certain term lenders that participated in either the Initial Term Loan and/or the Delay Draw

Term Loan.  (Avenue Compl. at ¶ ¶ 115, 117).  The Plaintiffs proceeding on the Aurelius

Complaint (“the Aurelius Plaintiffs”) are successors-in-interest to certain Term Lenders that

participated in either the Initial Term Loan and/or the Delay Draw Term Loan (Aurelius

Compl. at ¶ ¶ 10, 25).  Both the Avenue and Aurelius Defendants (collectively

“Defendants”) are lenders that agreed to fund certain amounts under the Revolving Loan.

(Avenue Compl. at ¶ ¶ 102-112); (Aurelius Compl. at ¶ ¶ 11-22).  In addition to being a

Revolving Lender, Defendant Bank of America also was the Administrative Agent for

purposes of the Credit Agreement.  (Cr. Agr. at 8).  

While the Initial Term Loan was to be made on the date of closing, (Cr. Agmt. at 22),
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4

the borrowing of funds under the Delay Draw and Revolving Loans prior to the Project’s

opening date was governed by a two-step borrowing process set forth in the Credit and

Disbursement Agreements.  (Aurelius Compl. at ¶ 32-33); (Avenue Compl. at ¶ 119).  First,

Fontainebleau was required to submit a Notice of Borrowing to the Administrative Agent

(i.e., Bank of America) specifying the requested loans and the designated borrowing date.

(Aurelius Compl. at ¶ 33); (Avenue Compl. at ¶ 119); (Cr. Agmt. § 2.4(a)).  Upon receipt

of each Notice of Borrowing, the Administrative Agent was required to notify each lender,

as appropriate, so that each lender could, “subject [] to the fulfillment of the applicable

conditions precedent set forth in Section 5.2 [of the Credit Agreement]” and in accordance

with Section 2.1, make its pro rata share of the requested loans available to the

Administrative Agent on the borrowing date requested by Fontainebleau.  (Cr. Agr. § §

2.1(c); 2.4(b)).  Then, “[u]pon satisfaction or waiver of the applicable conditions precedent

specified in Section 2.1,” Section 2.4(c) of the Credit Agreement called for the proceeds

of the loans to be “remitted to the Bank Proceeds Account and made available to

[Fontainebleau] in accordance with and upon fulfillment of conditions set forth in the

Disbursement Agreement.”  

The second step in the borrowing process concerns Fontainbleau’s access to the

funds remitted to the Bank Proceeds Account and is governed by the Disbursement

Agreement.  To access these funds, Fontainebleau was required to fulfill certain conditions

set forth in the Disbursement Agreement – including, but not limited to, the submission of

an Advance Request to Defendant Bank of America as Disbursement Agent – at which

point the loan proceeds would be disbursed in accordance with the Disbursement

Agreement.  (Avenue Compl. at ¶ 120); (Aurelius Compl. at ¶ 37); see also (Disb. Agr. §
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 The provision reads “[s]ubject to the terms and conditions hereof.”  (Cr. Agr. § 2.1(c)). 7

Section 1.2 states that “hereof . . . shall refer to this Agreement as a whole.”

5

§ 2.4, 3.3).  

However, pursuant to Section 2.5.1 of the Disbursement Agreement,

Fontainebleau’s right to disbursements was not absolute.  That section provides that

Defendant Bank of America (as Disbursement Agent) was required to issue a Stop Funding

Notice “[i]n the event that (i) the conditions precedent to an Advance [set forth in Section

3.3 of the Disbursement Agreement] have not been satisfied, or (ii) [Wells Fargo, N.A. or

Bank of America] notifies the Disbursement Agent [Bank of America] that a Default or an

Event of Default has occurred and is continuing . . . .“  (Disb. Agr. § 2.5.1); (Aurelius

Compl. at ¶ 37); (Avenue Compl. at ¶ 124).  Under the Disbursement Agreement, the

issuance of a Stop Funding Notice has the effect of preventing disbursements from the

accounts subject to certain waiver provisions and limited exceptions not at issue.  (Disb.

Agr. § 2.5.2).

As noted, Defendants’ agreement to make Revolving Loans to Fontainebleau is

governed by Section 2.1(c) of the Credit Agreement.  The first sentence of Section 2.1(c)

provides, in pertinent part, that “[s]ubject to the terms and conditions [of the Credit

Agreement],  each Revolving Lender severally agrees to make Revolving Loans to7

[Fontainebleau] provided that . . . unless the Total Delay Draw Commitments have been

fully drawn, the aggregate outstanding principal amount of all Revolving Loans and Swing

Line Loans shall not exceed $150,000,000.”  (emphasis in original).  The second sentence

of Section 2.1(c) provides that “[t]he making of Revolving Loans which are Disbursement

Agreement Loans shall be subject only to the fulfillment of the applicable conditions set
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 The second and third conditions precedent set forth in Section 5.2 are not relevant to8

the claims at bar.

 The Aurelius Complaint alleges that Fontainebleau issued a Notice of Borrowing9

“drawing” the above-referenced loans on March 2, 2009.  (Aurelius Compl. ¶ 44).  However, the
Notice of Borrowing, which is reproduced in the body of the Complaint, states that
Fontainebleau was “requesting a Loan under the Credit Agreement.”  Id. at 11.  Where there is
a conflict between allegations in a pleading and the central documents, the contents of the
documents control.  See Section III, infra.

6

forth in Section 5.2.” (emphasis in original).  Section 5.2 provides, in pertinent part, that

“[t]he agreement of each lender to make [the Revolving Loans at issue here] . . . is subject

only to the satisfaction of following conditions precedent: (a) Borrowers shall have

submitted a Notice of Borrowing specifying the amount and Type of the Loans requested,

and the making thereof shall be in compliance with the applicable provisions of Section 2

of this Agreement.”   8

B. The March 2009 Notices of Borrowing and Disbursements

On March 2, 2009, Fontainebleau submitted a Notice of Borrowing (“March 2

Notice”) to Defendant Bank of America, as Administrative Agent, that simultaneously

“request[ed]” the entire amount available under the Delay Draw Term Loan (i.e.,

$350,000,000) and the Revolving Loan (i.e., $670,000,000).   (Aurelius Compl. at ¶ 44);9

(Avenue Compl. at ¶ 141).  At the time of the March 2, 2009 request, approximately $68

million in Revolving Loans had previously been funded and remained outstanding.

(Aurelius Compl. at ¶ 45); (Avenue Compl. at ¶ 152).  On March 3, 2009, Bank of America,

as Administrative Agent, wrote to Fontainebleau rejecting the March 2 Notice, stating that

the March 2 Notice did not comply with Section 2.1(c)(iii) of the Credit Agreement, which

does not allow the aggregate outstanding principal amount of the Revolving Loans to

Case 1:10-cv-20236-ASG   Document 55   Entered on FLSD Docket 06/01/2010   Page 6 of 31



7

exceed $150,000,000 unless the Delay Draw Term Loans have been “fully drawn.”

(Aurelius Compl. ¶ ¶ 50-51); (Avenue Compl. at ¶ ¶ 143-45).  On March 3, 2009,

Fontainebleau wrote to Bank of America articulating its position that its March 2, 2009

Notice complied with the Credit Agreement because “fully drawn” meant “fully requested,”

not “fully funded,” as Bank of America was contending. (Aurelius Compl. at ¶ ¶ 54-55);

(Avenue Compl. at ¶ 141). Thus, according to Fontainebleau, the simultaneous request for

the remainder of the Delay Draw Term Loan and the Revolving Loans complied with the

Credit Agreement because the Delay Draw Term Loans had been “fully drawn” by virtue

of having been “fully requested.”  Id.  

On March 3, 2009, Fontainebleau issued another Notice of Borrowing (“the March

3 Notice), which was nearly identical to the March 2 Notice, but purported to correct a

“scrivener’s error” in the March 2 Notice by reducing the amount of Revolving Loans

requested from $670,000,000 to approximately $656 million in order to account for

approximately $14 million of Letters of Credit that were outstanding and had not been

considered in connection with the March 2 Notice.  (Avenue Compl. at ¶ 141); (Aurelius

Compl at ¶ 56).  On March 4, 2009, Defendant Bank of America rejected the March 3

Notice for the same reason it rejected the March 2 Notice (i.e., the Notice, which

simultaneously requested $350,000,000 in Delay Draw Term Loans and Revolving Loans

in excess of $150,000,000 in Revolving Loans, did not comply with Section 2.1(c)(iii)

because the Delay Draw Term loans had not yet been “fully drawn”).  (Aurelius Compl. at

¶ 57); (Avenue Comp. at ¶ 144).

In an attempt to remedy the “fully drawn” issue, Fontainebleau issued yet another

Notice of Borrowing on March 9, 2009 (“the March 9 Notice”).  (Aurelius Compl. at ¶ 65)
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 The $13 million financing gap resulted from the failure of certain Delay Draw Term10

Lenders to fund their respective portions of the Delay Draw Term Loans in response to the
March 9 Notice.  (Avenue Compl. at ¶ 157).  This financing gap, however, is irrelevant for
purposes in this Order.

8

(Avenue Compl. at ¶ 151).  The March 9Notice was directed solely to the Delay Draw Term 

Loan, requesting the full amount of the $350,000,000 commitment.  Id.  Despite the fact

that Bank of America “received notice . . . [i]n September and October 2008 that Lehman

[Brothers] fail[ed] to comply with its funding obligations under the Retail Facility” in violation

of Section 3.3.3 of the Disbursement Agreement, Defendant Bank of America did not issue

a “Stop Funding Notice.” (Aurelius Compl. at ¶ ¶ 96-109); (Avenue Compl. at ¶ ¶ 129-133).

Instead, it processed the March 9 Notice and sent it to all the Delay Draw Term Lenders,

advising them that the March Notice complied with the Credit Agreement and that the

Delay Draw Lenders were required to fund.  (Aurelius Compl. at ¶ 66); (Avenue Compl. at

¶ 153).  Plaintiffs allege that Bank of America “willfully took no action in response to the

notice” regarding Lehman Brothers’ default, “favor[ed] its own interests over those of the

Delay Draw lenders” by failing to issue a Stop Funding Notice, (Aurelius Compl. at ¶ ¶ 109,

151), and failed to act “because it wished to preserve its ongoing business relationship with

the Borrower and its principal indirect owners, including Jeffrey Soffer.”  (Avenue Compl.

at ¶ 129-30).  

On or about March 10, 2009, Plaintiffs funded their commitments under the Delay

Draw Term Loans.  In all, the Delay Draw Term Loan Lenders funded approximately

$337,000,000 of the $350,00,000 Delay Draw Loan.   (Aurelius Compl. ¶ ¶ at 66-67);10

(Avenue Compl. at ¶ 154).  Of these Delay Draw Term Loan proceeds, $68,000,000 were

used to repay “then outstanding” Revolving Loans in accordance with Section 2.1(b)(iii) of
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9

the Credit Agreement, of which a twenty-five percent share was attributable to Bank of

America as a Revolving Lender.  (Avenue Compl. at ¶ ¶ 152-53).  Then, on or about March

25, 2009, Bank of America disbursed more than $100,000,000 of the Delay Draw Term

Loan proceeds to Fontainebleau pursuant to an Advance Request submitted on March 25,

2009.  (Avenue Compl. at ¶ 165); (Aurelius Compl. at ¶ 124).  In addition, on or about

March 23, 2009, Bank of America sent a letter to Fontainebleau regarding the Revolving

Loans; the letter stated that because “almost all of the [Delay Draw Term Loans] have

funded . . . Section 2.1(c)(iii) now permits the Borrower to request Revolving Loans which

result in the aggregate amount outstanding under the Revolving Commitments being in

excess of $150,000,000.”  (Aurelius Compl. at ¶ 89); (Avenue Compl. at ¶ 163).

C. Events Subsequent to the March 25 Advance

On April 20, 2009, Bank of America, “in its capacity as Administrative Agent, sent

a letter to [Fontainebleau], the Lenders and other parties, in which [Bank of America]

advised that . . . [it has been] determined that one or more Events of Default have occurred

and are occurring” and stating that the Revolving Loan commitments were being

”terminated effective immediately“ pursuant to Section 8 of the Credit Agreement (“the

Termination Notice”).  (Aurelius Compl. at ¶ 73); (Avenue Compl. at ¶ ¶ 167-68).

According to Plaintiffs, Bank of America was aware of these Events of Default prior to the

March 25, 2009 Delay Draw Term Loan disbursement, but failed to take appropriate action

(e.g., issuing a Stop Funding Notice).  (Aurelius Compl. at ¶ 128); (Avenue Compl. at ¶

167).  

On April 21, 2009, Fontainebleau sent a Notice of Borrowing (“the April 21 Notice”)

requesting $710,000,000 under the Revolving Loan facility; this Notice of Borrowing was
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not honored.  (Aurelius Compl. at ¶ ¶ 71-72); (Avenue Compl. at ¶ 169).  Subsequent to

April 21, 2009, the Project was “derailed and the value of the collateral securing Plaintiffs’

loans [was] substantially diminished.”  (Avenue Compl. at ¶ 172); (Aurelius Compl. at ¶

153).  Plaintiffs allege that they have been damaged by the derailment of the Project, the

diminution in the value of their collateral, and the purportedly improper March 25

disbursement of Delay Draw Term Loan proceeds; it is further alleged that these damages

were the result of Defendants’ improper failure to fund the March 3, 2009 Notice and Bank

of America’s material breaches of the Credit and Disbursement Agreements.  (Aurelius

Compl. at ¶ 151-53); (Avenue Compl. at ¶ 172).  

Based on these allegations, the Avenue and Aurelius Plaintiffs filed the instant

lawsuits in June and September 2009, respectively.  The Aurelius Complaint asserts three

causes of action.  The first is a contract claim against all Defendants for breach of the

Credit Agreement as a result of their failure to fund the Notices of Borrowing submitted on

or about March 2 and 3, 2009.  The second is also a contract claim for breach of the Credit

Agreement against all Defendants, but is predicated upon Defendants’ failure to fund the

April 21, 2009 Notice of Borrowing.  The third count also sounds in contract, but asserts

a breach of the Disbursement Agreement against Bank of America.  

The Avenue Complaint, on the other hand, asserts six causes of action: the first is

for breach of the Disbursement Agreement against Bank of America; the second is for

breach of the Credit Agreement against all Defendants; the third asserts that Bank of

America breached the implied covenant of good faith and fair dealing by favoring its own

interests and those of the Revolving Lenders (including itself) over those of the Term

Lenders and failing to communicate with the Term Lenders regarding Events of Default;
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the fourth alleges that all Defendants breached the implied covenant of good faith and fair

dealing by adopting a contrived construction of the Credit Agreement in order to justify their

refusal to fund the March 2 and 3 Notices; and finally, the fifth and sixth counts request

declaratory relief regarding the parties’ rights and obligations vis-a-vis the Credit and

Disbursement Agreements.  Pursuant to Rule 12(b)(6), Defendants now request dismissal

of Plaintiffs’ breach of contract and implied covenant claims.  See [DE 35]; [DE 36].

D. The Southern District of Florida Action and the Current MDL Proceedings

When Fontainebleau’s project was derailed in Spring 2009, Fontainebleau filed a

voluntary Chapter 11 petition in the United States Bankruptcy Court for the Southern

District of Florida.  On the same day that Fontainebleau filed for bankruptcy protection, it

commenced an adversary proceeding against the Revolving Lenders (including Bank of

America) seeking, among other things, a ruling requiring the Revolving Lenders to “turn

over” the approximately $657 million requested via the March 3 Notice to the bankruptcy

estate in pursuant to 11 U.S.C. § 542(b) (“the Florida Action”).  On June 9, 2009,

Fontainebleau filed a Motion for Partial Summary Judgment in the Bankruptcy Court as to

its turnover claim, and on June 16, 2009, Defendants filed a Motion to Withdraw the

Reference pursuant to 28 U.S.C. § 157(d).  On August 4, 2009, I granted Defendants’

Motion to Withdraw the Reference in the Florida Action.  After permitting the Term Lenders

to file an amicus brief, I denied Fontainebleau’s motion for partial summary judgment,

concluding as a matter of law that, for purposes of the Credit Agreement, “fully drawn”

unambiguously means “fully funded.”  Fontainebleau Las Vegas, LLC v. Bank of America,
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  Alternatively, I noted that “even if my conclusion that ‘fully drawn’ unambiguously11

means ‘fully funded’ is in error . . . [Fontainebleau’s] reasoning at best suggests that its
interpretation is a reasonable one, but not the conclusive one, and requires the denial of partial
summary judgment.”  Id. at 661.  I further noted that “[e]ven if [Fontainebleau] is correct that the
term ‘fully drawn’ unambiguously means ‘fully requested,’ I am persuaded by Defendants'
arguments that they were entitled to reject the March 2 Notice on the basis of Plaintiffs default”
and found there to be “genuine issue[s] of material fact as to whether Borrower was in default
as of March 3, 2009.”  Id. at 663-65.

12

N.A., 417 B.R. 651, 660 (S.D. Fla. 2009).   11

In December 2009, the Joint Panel on Multi-District Litigation (“the Panel”) heard the

Avenue Plaintiffs’ motion for centralization of their lawsuit and the Florida Action in the

Southern District of New York.  Defendants and the Aurelius Plaintiffs objected, requesting

that the suits be transferred to the Southern District of Florida for pre-trial proceedings.

After considering the parties’ positions, the Panel issued an Order finding “that

centralization under Section 1407 in the Southern District of Florida will serve the

convenience of the parties and witnesses and promote the just and efficient conduct of the

litigation.”  In re: Fontainebleau Las Vegas Contract Litigation, 657 F. Supp. 2d 1374, 1375

(J.P.M.L. 2009).  Following the issuance of the Panel’s Order, the Avenue Action was

transferred to me for pre-trial proceedings.  Approximately one month later, the Aurelius

Action was also transferred to me as a “tag-along” action in accordance with the Panel’s

directive.  Id. at 1374 n.2.  As the MDL judge, I now consider the instant motions to

dismiss.  See Rule 7.6, R.P.J.P.M.L. (providing that transferee district court may hear and

enter judgment upon a motion to dismiss).

III. Standard of Review

For purposes of deciding a motion to dismiss, my review is limited to the four

corners of the operative complaint and any documents referred to therein that are central
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 Legal conclusions, on the other hand, need not be accepted as true.  Ashcroft v.12

Iqbal, 129 S.Ct. 1937, 1949-50 (2009).

13

to the claims at issue.  Griffin Industries, Inc. v. Irvin, 496 F.3d 1189, 1199 (11th Cir. 2007);

Wilchombe v. TeeVee Toons, Inc., 555 F.3d 949, 959 (11th Cir. 2009); see also Day v.

Taylor, 400 F.3d 1272, 1276 (11th Cir. 2005) (noting that district courts “may consider a

document attached to a motion to dismiss without converting the motion into one for

summary judgment if the attached document is (1) central to the plaintiff's claim and (2)

undisputed”).  Where there is a conflict between allegations in a pleading and the central

documents, it is “well settled” that the contents of the documents control.  Griffin, 496 F.3d

at 1206 (quoting Simmons v. Peavy-Welsh Lumber Co., 113 F.2d 812, 813 (5th Cir. 1940)).

Thus, only the contents of the operative complaints and the undisputed central documents

will be considered for purposes of this Order.

In determining whether to grant Defendants’ motions to dismiss, I must accept all

the factual allegations  in the complaints as true and evaluate all reasonable inferences12

derived from those facts in the light most favorable to the Plaintiffs.   Hill v. White, 321 F.3d

1334, 1335 (11th Cir. 2003); Hoffend v. Villa, 261 F.3d 1148, 1150 (11th Cir. 2001).

“Federal Rule of Civil Procedure 8(a)(2) requires only ‘a short and plain statement of the

claim showing that the pleader[s] are entitled to relief,’ in order to ‘give the defendant[s] fair

notice of what the . . . claim is and the grounds upon which it rests.’ ”  Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 1959 (2007) (quoting Conley v. Gibson, 355

U.S. 41, 47, 78 S.Ct. 99, 103 (1957)).  “Of course, ‘a formulaic recitation of the elements

of a cause of action will not do.’”  Watts v. Fla. Int’l. Univ., 495 F.3d 1289, 1295 (11th Cir.

2007) (quoting Twombly, 550 U.S. at 555).  “While Rule 12(b)(6) does not permit dismissal
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of a well-pleaded complaint simply because it strikes a savvy judge that actual proof of

those facts is improbable, the factual allegations must be enough to raise a right to relief

above the speculative level.”  Watts, 495 F.3d at 1295 (citing Twombly, 550 U.S. at 555)

(internal quotation marks omitted)).  In other words, “[t]o survive a motion to dismiss, a

complaint must contain sufficient factual matter, accepted as true, to ‘state a claim to relief

that is plausible on its face.’ ” Ashcroft v. Iqbal, 129 S.Ct. 1937, 1949 (2009) (quoting

Twombly, 550 U.S. at 570).  “A claim has facial plausibility when the plaintiff[s] plead[]

factual content that allows the court to draw the reasonable inference that the defendant

is liable for the misconduct alleged.”  Id.  It follows that “where the well-pleaded facts do

not permit the court to infer more than the mere possibility of misconduct, the complaint

has alleged – but it has not ‘show[n] ’ – ‘that the pleader is entitled to relief.’ ” Id. at 1950

(quoting Fed.R.Civ.P. 8(a)(2)). 

IV. Analysis

A. Breach of Credit Agreement – Counts I and II of the Aurelius Complaint;
Count II of the Avenue Complaint

1. Plaintiffs Lack Standing to Assert Claims for Failure to Fund

In support of their request for dismissal, Defendants contend that Plaintiffs lack

standing to pursue claims based on Defendants’ alleged breaches of the Credit

Agreement.  I agree.  “Standing is a threshold jurisdictional question which must be

addressed prior to and independent of the merits of a party's claims.”  Bochese v. Town

of Ponce Inlet, 405 F.3d 964, 974 (11th Cir. 2005) (quoting Dillard v. Baldwin County

Comm'rs, 225 F.3d 1271, 1275 (11th Cir. 2000)).  Absent an adequate showing of

standing, “a court is not free to opine in an advisory capacity about the merits of a plaintiff's
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  I recognize the parties’ position that having “standing” to sue for a breach of a13

contractual promise is distinct from the concept of Article III standing.  [MTD Hr’g Tr. 3:25 p.m.,
May 7, 2010] (“I have always just thought of this as having been innocently mislabeled.  I agree
with [defense counsel] that when they said standing, what they really meant was the term
lenders don’t have any contractual right”).  While there is case law supporting this contention,
the Eleventh Circuit treats the question of whether a party has a “legally enforceable right” with
respect to a contractual promise as an Article III issue.  AT&T Mobility, LLC v. National Ass’n for
Stock Car Auto Racing, Inc., 494 F.3d 1357, 1360 (11th Cir. 2007); Bochese v. Town of Ponce
Inlet, 405 F.3d 964, 975-980 (11th Cir. 2005).  Accordingly, I treat it as such.  I emphasize,
however, that this distinction has no bearing on the motions at bar, for Plaintiffs’ contract claims
must fail if they lack standing, regardless of how the standing issue is framed.

 At oral argument, the parties agreed that the question of whether Plaintiffs have a14

legal right to enforce the Revolving Lenders’ promise to fund the loans at issue must be
determined pursuant to New York law.  [MTD Hr’g Tr. 3:25 p.m., May 7, 2010].  In determining

15

claims.”  Id.  The burden of establishing standing is on the Plaintiffs.  Id. at 976; see also

AT&T Mobility, LLC v. National Ass’n for Stock Car Auto Racing, Inc., 494 F.3d 1357, 1360

(11th Cir. 2007)

Pursuant to Article III of the United States Constitution, Plaintiffs “must establish that

[they] ha[ve] suffered an injury in fact” to have standing to challenge Defendants’ failure

to fund under the Credit Agreement.   AT&T Mobility, 494 F.3d at 1360 (citing Lujan v.13

Defenders of Wildlife, 504 U.S. 555, 560 (1992)). “To establish injury in fact, [Plaintiffs]

must first demonstrate that [Defendants] ha[ve] invaded a legally protected interest derived

by [Plaintiffs] from the [Credit] Agreement between [Plaintiffs] and [Defendants].”  Id.

(citation and internal quotation marks omitted).  The question of whether, for standing

purposes, Plaintiffs have “a legally enforceable right” with respect to a contractual covenant

is a matter of state law. Id. (citation omitted); see also Mid-Hudson Catskill Rural Migrant

Ministry, Inc. v. Fine Host Corp., 418 F.3d 168, 173 (2d Cir. 2005) (Sotomayor, J.) (citing

various cases applying state law to determine whether parties had standing to sue for

breach of contract).  Accordingly, I must look to New York law  to determine whether14
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and applying the law of New York, I must follow the decisions of the state's highest court, and in
the absence of such decisions on an issue, must adhere to the decisions of the state's
intermediate appellate courts, unless there is some persuasive indication that the state's
highest court would decide the issue otherwise.  See Best Van Lines, Inc. v. Walker, 490 F.3d
239, 245 n. 9 (2d Cir. 2007).

 While the Plaintiffs and Defendants disagree as to whether Plaintiffs were intended15

beneficiaries of the Revolving Lenders’ promise to fund, both sides appear to agree that one
must be an intended beneficiary of a promise in order to have a legal right to enforce it.  [MTD
Hr’g Tr. 3:35 p.m. - 3:38 p.m.]. 

16

Plaintiffs have standing to assert claims for breach of the Credit Agreement based on

Defendants’ failure to fund the Revolving Loans pursuant to the March and April Notices

of Borrowing.  (Cr. Agr. § 10.11) (stating that “rights and obligations of the parties under

this agreement shall be governed by, and construed and interpreted in accordance with the

law of the State of New York”).

Under New York contract law, “[a] promise in a contract creates a duty in the

promisor to any intended beneficiary to perform the promise, and the intended beneficiary

may enforce the duty”; thus, only intended beneficiaries of a promise “ha[ve] the right to

proceed against the promisor” for breach of said promise.   Restatement (Second) of15

Contracts § 304 (1979); Hamilton v. Hertz Corp., 498 N.Y.S. 2d 706, 709 (N.Y. Sup. Ct.

1986) (citing Restatement (Second) of Contracts § 304 (1979)).  This well-established rule

applies with equal force to both bipartite and multipartite agreements.  See Berry Harvester

v. Walter A. Wood Mowing & Reaping Machine Co., 152 N.Y. 540, 547 (N.Y. 1897)

(holding that a plaintiff may not enforce every promise contained in a multipartite

agreement; rather, the specific promise a plaintiff seeks to enforce must have been

intended for the plaintiff’s benefit).  Thus, in the context of a multipartite contract, “the mere

fact that [Plaintiffs] signed the agreement is not controlling; they may have enforceable
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 Although this argument was not raised in its opposition papers, counsel for the16

Aurelius Plaintiffs asserted at oral argument that Section 260 of New York Jurisprudence
(Second) Contracts and Section 297 of the Restatement (Second) of Contracts support the
conclusion that all parties to a multipartite agreement are presumed to have a right to enforce
every promise contained therein unless a party’s right to enforce “is specifically severed.”  [MTD
Hr’g Tr. 3:38 p.m.].  Having reviewed these sections, I reject this contention and note that
Plaintiffs appear to have conflated two distinct concepts in advancing this argument: the first is
whether a party has a legal right to enforce a particular promise; the second is whether the right
to enforce a particular promise is held jointly or severally by multiple parties.  The issue here is
not whether Plaintiffs and Fontainebleau have a “joint” or a “several” (i.e., separately
enforceable) right to enforce the Revolving Lenders’ promise to fund; rather, the question is
whether Plaintiffs have any right whatsoever to enforce that promise.  With respect to this
issue, it is clear that the Berry Harvester test controls – i.e., “[w]hether the right or privilege
conferred by the promise of one party to a tripartite contract belongs to one or both of the other
parties depends upon the intention of the parties; the mere fact that there are three parties to
the contract does not enlarge the effect of any promise, except as it may extend the advantage
to two persons instead of one where that is the intention.”  22 N.Y. Jur. 2d Contracts § 260
(2010) (citing Berry Harvester v. Walter A. Wood Mowing & Reaping Machine Co., 152 N.Y.
540 (N.Y. 1897)).

17

rights under some of its provisions and not have enforceable rights under other provisions.”

Alexander v. United States, 640 F.2d 1250, 1253 (Ct. Cl. 1981) (finding that party to

agreement was not an intended beneficiary of a certain promise and therefore had no legal

right to enforce that promise and noting that Berry Harvester is a “leading case” on the

subject).  In such cases, the “critical inquiry is whether the parties to the agreement

intended to give [Plaintiffs] the right to enforce” the promise at issue at issue.   Hence, in16

order to have standing to sue Defendants’ for failure to fund the Revolving Loans, Plaintiffs

must adequately demonstrate that they are “intended beneficiaries” of Defendants’ promise

to fund the Revolving Loans under the Credit Agreement.

The question of whether a party is an intended or incidental beneficiary of a

particular contractual promise can be determined “as a matter of law” based on the parties’

intentions as expressed in the operative agreement.  See generally Fourth Ocean Putnam

Corp. v. Interstate Wrecking Co., Inc., 66 N.Y. 2d 38 (N.Y. 1985) (affirming lower court’s
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 The fact that some of the cases cited involve third-party beneficiaries that were not17

actually “parties” to the written agreements at issue does not render the cases inapposite.  As I
have already explained, it is the intent of the parties with respect to the individual promise at
issue that is critical.  See Berry Harvester, 152 N.Y. at 547 (“any party . . . may insist upon the
performance of every promise made to him, or for his benefit, by the party or parties who made
it”).  For example, in a tripartite contract setting where A makes an enforceable promise to B
that is expressly intended for the benefit of C, C is a “third-party beneficiary” of that promise
notwithstanding the fact that he, she, or it is technically a “party” to the written agreement.

18

determination that, as a matter of law, party was not an intended beneficiary); see also

Berry Harvester, 152 N.Y. at 547 (“whether the right or privilege conferred by the promise

of one party to a tripartite contract belongs to one or both of the other contracting parties

depend upon the intention as gathered from the words used . . .”).   If the contractual17

language is ambiguous, however, courts may consider the contractual language “in light

of the surrounding circumstances” in order to discern the intention of the parties.  Berry

Harvester, 152 N.Y. at 547. 

Traditionally, New York law held that “the absence of any duty . . . to the beneficiary

[vis-a-vis a particular promise]. . . negate[d] an intention to benefit” the beneficiary.  Fourth

Ocean, 66 N.Y. 2d at 44-45.  However, as New York’s highest court has noted, that

requirement “has been progressively relaxed.”  Id. (citation omitted).  Today, the rule is that

a beneficiary can establish that he has standing to enforce a particular promise “only if no

one other than the [beneficiary] can recover if the promisor breaches the [promise] or the

contract language . . . clearly evidence[s] an intent to permit enforcement by the

third-party.”  Abu Dhabi Commercial Bank v. Morgan Stanley & Co. Inc., 651 F. Supp. 2d

155, 172 (S.D.N.Y. 2009) (citations and internal quotation marks omitted) (emphasis

added); see also Fourth Ocean, 66 N.Y. 2d at 45 (concluding that a third party to a promise

can enforce the promise if “no one other than the third party can recover if the promisor
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19

breaches or that the language of the contract otherwise clearly evidences an intent to

permit enforcement by the third party”) (emphasis added).

Here, there is no ambiguity with respect to the promise at issue, which states that

“each Revolving Lender severally agrees to make Revolving Loans to Borrowers from time

to time during the Revolving Commitment Period.”  (Cr. Agr. § 2.1(c)) (emphasis added).

This promise creates a duty on the part of Defendants to make loans to Fontainebleau in

accordance with the Credit Agreement; it does not establish a duty to the Plaintiffs here or

“clearly evidence an intent to permit enforcement by [Plaintiffs].”  Fourth Ocean, 66 N.Y.

2d at 45.  Additionally, it is not the case that “no one other than [Plaintiffs] can recover if

[Defendants] breache[d],” id., as Fontainebleau would unquestionably be able to recover

if it were able to prove that it suffered damages as a result of Defendants’ material breach

of the Credit Agreement.  While I recognize that  “the full performance of [Defendants’

purported obligation to fund the Revolving Loans] might ultimately benefit [Plaintiffs],” this,

at best, establishes that Plaintiffs were “incidental beneficiaries” of Defendants’ promise

to Fontainebleau to make Revolving Loans.  Fourth Ocean, 66 N.Y. 2d at 45; see also

Salzman v. Holiday Inns, Inc., 48 N.Y.S. 2d 258, 261 (N.Y. App. Div. 4th Dept. 1975)

(finding Holiday Inns, an interim lender, to be an incidental beneficiary of financing

agreement between plaintiff and permanent lender because agreement called for the

permanent lender to pay money to plaintiff, not Holiday Inns, and further noting that “the

typical case of an incidental beneficiary is where A promises B to pay him money for his

expenses [and] Creditors of B (though they may incidentally benefit by the performance

of A's promise) are not generally allowed to sue A”) (citation and internal quotation marks
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 Plaintiffs cite to Deutsche Bank AG v. J.P. Morgan Chase Bank, 2007 U.S. Dist.18

LEXIS 71933 (S.D.N.Y. Sept. 27, 2007), in support of the contention that they have a legally
enforceable right in Defendants’ promise to fund the Revolving Loans.  This case fails to
buttress Plaintiffs’ position regarding standing, as it involved claims for declaratory relief, not
breach of contract – claims that have different requirements with respect to standing than the
contract claims at bar.  Deutsche Bank, 2007 U.S. Dist. LEXIS 71933, * 5 (noting that parties
were only seeking “declaration[s]”); compare Fieger v. Ferry, 471 F.3d 637, 643 (6th Cir. 2006)
(discussing standing requirements in declaratory relief actions) with Alexander v. United States,
640 F.2d 1250, 1253 (Ct. Cl. 1981) (discussing standing requirements in context of multi-party
contracts). Thus, contrary to Plaintiffs’ contention, the Deutsche Bank court did not sub silentio
conclude that lenders are intended beneficiaries of other lenders’ promises to fund a borrower’s
loans.

 See Section V, infra (explaining why the dismissal is with prejudice).19

20

omitted).18

Because New York law requires that one be an “intended beneficiary” of a particular

promise in order to have a legal right to enforce that promise, and because Plaintiffs have

failed to adequately demonstrate that they were “intended beneficiaries” of Defendants’

promise to fund the Revolving Loans at issue, Counts I and II of the Aurelius Complaint

and Count II of the Avenue Complaint must be dismissed with prejudice.   19

2. Even if Plaintiffs Had Standing to Enforce Defendants’ Promises to
Fund, Defendants Were Not Obligated to Fund the March Notices
of Borrowing

Even if Plaintiffs had standing to enforce Defendants’ promises to fund the

Revolving Loans at issue, Plaintiffs have not demonstrated that Defendants breached the

Credit Agreement by rejecting the March Notices of Borrowing because: (1) “fully drawn,”

as used in Section 2.1(c)(iii) of the Credit Agreement, unambiguously means “fully funded”;

and (2) the Delay Draw Term Loans had not been “fully drawn” at the time Fontainebleau

submitted the March Notices of Borrowing.  

Under New York law, a breach of contract claim “cannot withstand a motion to
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 Plaintiffs urge me to consider the manner in which the word “drawn” is generally used20

in New York statutory and case law in order to discern the intended meaning of the phrase “fully
drawn,” citing to Hugo Boss Fashions, Inc. v. Fed Ins. Co., 252 F.2d 608, 617-18 (2d Cir. 2001)
for the proposition that “an established definition provided by state law or industry usage will
serve as a default rule . . . unless the parties explicitly indicate, on the face of their agreement,
that the term is to have some other meaning.”  However, as the Second Circuit noted in the
sentence preceding the quote excerpted by Plaintiffs, “widespread custom or usage serves to
determine the meaning of a potentially vague term,” not an unambiguous one.  Id.  (emphasis

21

dismiss if the express terms of the contract contradict plaintiff[s’] allegations of breach.”

Merit, No. 08-CV-3496, 2009 WL 3053739, *2 (S.D.N.Y. Sept. 24, 2009) (citing 805 Third

Ave. Co. v. M.W. Realty Assocs., 58 N.Y. 2d 451, 447 (N.Y. 1983)).  Thus, courts are not

required to “accept the allegations of the complaint as to how to construe” the agreement

at issue.  Merit, 2009 WL 3053739, *2.  Instead, courts must enforce written agreements

according to the “plain meaning” of their terms.  Greenfield v. Philles Records, 98 N.Y. 2d

562, 569 (N.Y. 2002).  When interpreting the meaning of contractual provisions, courts are

generally required to “discern the intent of the parties to the extent their intent is evidenced

by their written agreement.”  Int’l Klafter Co. v. Cont. Cas. Co., 869 F.2d 96, 100 (2d Cir.

1989) (citing Slatt v. Slatt, 64 N.Y. 2d 966, 967 (N.Y. 1985)).  Thus, “[i]n the absence of

ambiguity, the intent of the parties must be determined from their final writing and no parol

evidence or extrinsic evidence is admissible.”  Id. (emphasis added) (citation omitted).

However, “[e]xtrinsic evidence of the parties' intent may be considered . . . if the agreement

is ambiguous, which is an issue of law for the courts to decide.”  Greenfield, 98 N.Y. 2d at

569.

Whether an agreement is “ambigu[ous] is determined by looking within the four

corners of the document, not to outside sources.”  Kass v. Kass, 91 N.Y. 2d 554, 556 (N.Y.

1998) (citation omitted).   “Consequently, any conceptions or understandings any of the20
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added).  Because the Credit Agreement unambiguously establishes that “fully drawn” means
“fully funded,” I decline to consider “extrinsic evidence” such as custom, industry usage, or the
parties’ course of dealing.  Int’l Klafter Co. v. Cont. Cas. Co., 869 F.2d at 100; see also [DE 50]
(noting in their opposition to Defendants’ Joint Motion to Dismiss that “Term Lenders agree . . .
that the parties’ course of dealing is not an appropriate consideration in determining, on a
motion to dismiss, whether it is reasonable to interpret “drawn” to mean “demanded”). 
However, it does bear mentioning that even the cases cited by Plaintiffs indicate that, in the
context of term loans, “draw” means “fund,” as compared to “request” or “demand.” See e.g.,
Destiny USA Holdings, LLC v. Citigroup Global Markets Realty Corp., 2009 WL 2163483, *1,
*14 (N.Y. Sup. Ct. July 17, 2009) (concluding that Destiny Holdings was entitled to preliminary
injunction requiring Citigroup to fund “pending draw requests,” thus indicating that draw means
“fund” or “funding” and not “request” or “demand”), aff’d as modified on other grounds, 889
N.Y.S. 2d 793 (N.Y. App. Div. 4th Dept. 2009).

  While it could be argued that the doctrine of “nonparty preclusion” should apply to21

preclude Plaintiffs from relitigating the meaning of “fully drawn” given that they filed an amicus
brief in the Florida Action regarding the very same issue, this doctrine was not raised by the
Plaintiffs and I decline to apply it sua sponte.  See Griswold v. County of Hillsborough, 598 F.3d
1289, 1292 (11th Cir. 2010) (clarifying doctrine of nonparty preclusion in light of recent
Supreme Court decisions on the subject).

22

parties may have had during the duration of the contracts is immaterial and inadmissible.”

Int’l Klafter Co., 869 F.2d at 100.  Under New York law, “[t]he test for ambiguity is whether

an objective reading of a term could produce more than one reasonable meaning.”

McNamara v. Tourneau, Inc., 464 F. Supp. 2d 232, 238 (S.D.N.Y. 2006) (citing Collins v.

Harrison-Bode, 303 F.3d 429, 433 (2d Cir. 2002)).  Thus, “[a] party . . . may not create

ambiguity in otherwise clear language simply by urging a different interpretation.”  Id. (citing

Metro. Life Ins. Co. v. RJR Nabisco, Inc., 906 F.2d 884, 889 (2d Cir. 1990)).

As I noted in my August 26 Order, a review of the Credit Agreement in its entirety

reveals no ambiguity as to the meaning of the term “fully drawn”; to the contrary, an

objective and plain reading of the agreement establishes that “fully drawn” in Section

2.1(c)(iii) means “fully funded,” and not “fully requested” or “fully demanded,” as Plaintiffs

suggest.  In re Fontainebleau Las Vegas Holdings, LLC, 417 B.R. at 660.   This21
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 Even if I were to consider Plaintiffs’ hypotheticals, it would not alter my conclusion22

regarding the meaning of “fully funded,” as the proffered hypotheticals fail to account for critical

23

conclusion comports not only with the plain language of the Credit Agreement, but also

with the “structure of the lending facilities, as discerned from the Credit Agreement itself,

[which] reflects the parties’ intent to employ a sequential borrowing and lending process

that places access to Delay Draw Term Loans ahead of Revolving Loans when the amount

sought under the Revolving Loan facility was in excess of $150 million.” Id. at 660.  

To support their argument that my prior ruling regarding the unambiguous meaning

of “fully drawn” was erroneous, Plaintiffs proffer various hypotheticals purporting to

demonstrate that interpreting “fully drawn” to mean “fully funded” would lead to patently

unreasonable results that could not have been intended by the parties to the Credit

Agreement.  Such arguments are not relevant or proper, for “[a]n ambiguity does not exist

by virtue of the fact that one of a contract's provisions could be ambiguous under some

other circumstances.”  Bishop v. National Health Ins. Co., 344 F.3d 305, 308 (2d Cir.

2003).  To the contrary, contract law is clear insofar as “a court must look to the situation

before it, and not to other possible or hypothetical scenarios” when considering a contract

in order to determine whether an ambiguity exists. Id.; Donoghue v. IBC USA

(Publications), Inc., 70 F.3d 206, 215-16 (1st Cir. 1995) (noting that “a party claiming to

benefit from ambiguity . . . must show ambiguity in the meaning of the agreement with

respect to the very issue in dispute . . .  [because] courts consider contentions regarding

ambiguity or lack of ambiguity not in the abstract and not in relation to hypothetical disputes

that a vivid imagination may conceive but instead in relation to concrete disputes about the

meaning of an agreement as applied to an existing controversy”).  22
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provisions of the Credit Agreement.  For example, the hypothetical set forth in Paragraph 43 of
the Aurelius Complaint ignores the existence of Section 5.2(c), entitled “Drawdown Frequency,”
which vests the Administrative Agent (i.e., Bank of America) with broad discretion to permit
Disbursement Agreement loans to be made more frequently than once every calendar month. 
If Bank of America were to arbitrarily withhold its consent in such a scenario, it would be
exposing itself to a potential claim for breach of the implied covenant of good faith and fair
dealing.  Dalton v. Educational Testing Service, 87 N.Y. 2d 384, 389 (N.Y. 1995) (noting that
where a “contract contemplates the exercise of discretion, [the implied covenant of good faith]
includes a promise not to act arbitrarily or irrationally in exercising that discretion”).  

  While I recognize that “[i]t is reasonable to assume that the same words used in23

different parts of the instrument are used in the same sense,” it is beyond dispute that the very
same terms can have different meanings for purposes of a single agreement where “a different
meaning is indicated” by the agreement itself.  Johnson v. Colter, 297 N.Y.S. 345 (N.Y. App.
Div. 4th Dept. 1937) (citation omitted).  This is especially true in the context of agreements
spanning hundreds of pages that cover varying topics.  For example, the word “draw” might
have a different meaning when used to refer to “drawing” on a letter of credit than when used in
reference to “drawing” on different sources of information, “drawing” on a chalkboard, or having
“drawn” on a revolving credit facility.  Thus, I emphasize that I am not concluding that “draw”
must always mean “fund” for purposes of the Credit and Disbursement Agreements.  Instead,
my conclusion is limited to the meaning of “fully drawn” for purposes of Section 2.1(c)(iii). 
However, I note that a review of other relevant provisions appears to buttress my conclusion
that, in the context of Term Loans and Revolving Loans, “fully drawn” unambiguously means
“fully funded.”  For example, Section 5.2(c), entitled “Drawdown Frequency,” provides that
Disbursement Agreement loans “shall be made no more frequently than once every calendar
month.”  (emphasis added).  Thus, this provision, which regulates the frequency of “drawdowns”
vis-a-vis Revolving and Term Loans, indicates that a “drawdown” is the equivalent of “making”
(i.e., funding) a Revolving or Delay Draw Term Loan, and not a “request” or “demand” for such
a loan.  

24

         In sum, having considered the arguments of the parties regarding the meaning of

“fully drawn,” I conclude, for the reasons set forth above, as well as those set forth in my

August 26 Order – which I expressly incorporate by reference into this Order –  that the

plain language, purpose, and structure of the Credit Agreement leads to the inexorable

conclusion that “fully drawn” unambiguously means “fully funded” for purposes of Section

2.1(c)(iii) of the Credit Agreement.   Accordingly, even if my conclusion that Plaintiffs lack23

standing is in error, Plaintiffs’ claims for failure to fund the March Notices of Borrowing fail

as a matter of law because Defendants had no obligation to make Revolving and Swing
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 Like the Credit Agreement, the Disbursement Agreement also contains a New York24

choice-of-law clause.  (Disb. Agr. § 11.6).

25

Line Loans in excess of $150,000,000 until: (a) the Delay Draw Term Loans were fully

funded; or (b) the provisions of Section 2.1(c)(iii) were validly waived.

B. Breach of the Disbursement Agreement Against Bank of America – Count
I of the Avenue Complaint and Count III of the Aurelius Complaint

In addition to the Credit Agreement claim discussed above, Plaintiffs have each

asserted a contract claim against Bank of America for breach of the Disbursement

Agreement.  In order to state a claim for breach of contract under New York law,  a24

Plaintiff must adequately allege: (1) the existence of a contract, (2) the plaintiff's

performance under the contract, (3) the defendant's breach of that contract, and (4)

resulting damages.  JP Morgan Chase v. J.H. Elec. of New York, Inc., 893 N.Y.S. 2d 237,

239 (N.Y. App. Div. 2d Dept. 2010).  Here, Defendant Bank of America does not dispute

the existence of a contract, Plaintiffs’ performance, or resulting damages.  Instead, Bank

of America argues that Plaintiffs have failed to adequately allege a breach of the

Disbursement Agreement. 

In considering Bank of America’s argument, I start with Section 2.5.1 of the

Disbursement Agreement, which requires Bank of America to issue a Stop Funding Notice

“[i]n the event that [] the conditions precedent to an Advance have not been satisfied.”  The

conditions precedent to an Advance are set forth in Section 3.3 of the Disbursement

Agreement.  One of the conditions set forth in Section 3.3 is that “[n]o Default or Event of

Default shall have occurred and be continuing.”  (Disb. Agr. § 3.3.3).  The term “Default”

is specifically defined in the Disbursement Agreement as “(i) any of the events specified
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 At oral argument, I asked whether there is “anything that anyone could point to in the25

complaint one way or the other that refers to Fontainebleau affirmatively certifying that there
was no default”; counsel for Bank of America was unable to reference any such allegation.
[MTD Hr’g Tr. 04:19 p.m.].

26

in Article 7 . . . and (ii) the occurrence of any ‘Default’ under any Facility Agreement.”

(Disb. Agr., Ex. A at 10). “Facility Agreement” is also specifically defined in the Agreement

as “the Bank Credit Agreement, the Second Mortgage Indenture and the Retail Facility

Agreement.”  Id. at 12.  

In Paragraphs 129-132 of the Avenue Complaint and Paragraphs 103-111 of the

Aurelius Complaint, Plaintiffs allege specific facts supporting the reasonable inference that

Bank of America, as Disbursement Agent, received notice from a lender in Fall 2008 that

Lehman Brothers defaulted under the Retail Facility Agreement and yet failed to issue a

Stop Funding Notice.  Defendant Bank of America does not dispute this.  Instead, Bank

of America argues that: (1) the claim is insufficient because the Plaintiffs’ “fail[ed] to attach

th[e] purported ‘notice’ or even identify the lender who sent the alleged communications”;

and (2) pursuant to Section 9.3.2 of the Disbursement Agreement, Bank of America was

“entitled to rely on certifications from [Fontainebleau] as to satisfaction of any requirements

and/or conditions imposed by th[e] [Disbursement Agreement].” [DE 35, pp. 10, 13].  I

reject Bank of America’s first argument, for at the Rule 12(b)(6) stage, I must accept all of

Plaintiffs’ factual allegations in the complaints as true – i.e., Plaintiffs need not support their

factual allegations with documentary evidence at this stage of the proceedings.  See Hill,

321 F.3d at 1335.  Bank of America’s second argument also fails, as there are no

allegations on the face of the operative complaints establishing that Fontainebleau

“certif[ied]” that Lehman Brothers had not defaulted under the Retail Facility Agreement.25
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27

While it can certainly be inferred that such representations were made given that

Fontainebleau submitted various Advance Requests subsequent to the Fall of 2008,

inferences of this nature are not appropriately drawn at this stage.  To the contrary, it is

well-settled that I must evaluate all reasonable inferences in favor of the Plaintiffs.  Wilson

v. Strong, 156 F.3d 1131, 1133 (11th Cir. 1998).  Because Plaintiffs’ complaints adequately

allege facts indicating that Bank of America knew of Lehman Brothers’ default under the

Retail Financing Agreement and failed to issue a Stop Funding Notice in violation of the

Disbursement Agreement, Count III of the Aurelius Complaint and Count I of the Avenue

Complaint will not be dismissed.

C. Breach of the Implied Covenant of Good Faith and Fair Dealing Against
Bank of America – Count III of the Avenue Complaint

Count III of the Avenue Complaint asserts that Bank of America breached the

implied covenant of good faith and fair dealing when it “improperly approved Advance

Requests, issued Advance Confirmation Notices, failed to issue Stop Funding Notices, []

caused the disbursement of funds from the Bank Proceeds Account; and [] fail[ed] to

communicate information to the Term Lenders regarding Events of Default that were

known o[r] should have been known to [Bank of America].”  (Avenue Compl. at ¶ 192). 

While it is well-settled that breach of the implied covenant of good faith gives rise

to a stand-alone cause of action under New York law, see Granite Partners, L.P. v. Bear,

Stearns & Co., 17 F. Supp. 2d 275, 305 (S.D.N.Y. 1998) (noting that “[b]reach of the [good

faith] covenant gives rise to a cognizable claim”), it is equally settled that “New York law

. . . does not recognize a separate cause of action for breach of the implied covenant of

good faith and fair dealing when a breach of contract claim, based upon the same facts,
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is also pled.”  Harris v. Provident Life & Accident Ins. Co., 310 F.3d 73, 81 (2d Cir. 2002).

In their opposition papers, the Avenue Plaintiffs acknowledge this rule, but contend that it

does not apply because its implied covenant claim is predicated, in part, upon the factual

allegation that Bank of America “failed to communicate information regarding defaults,”

while its Disbursement Agreement claim is not.  [DE 52].  This argument is not a novel one,

and has been roundly rejected by New York courts.  Alter v. Bogoricin, No. 97-CV-0662,

1997 WL 691332, *1, *7-*8 (S.D.N.Y. Nov. 6, 1997) (rejecting similar argument, dismissing

implied covenant claim, and noting that it has been observed that "every court faced with

a complaint brought under New York law and alleging both breach of contract and breach

of a covenant of good faith and fair dealing has dismissed the latter claim as duplicative”).

The critical inquiry in this respect is not whether the two claims are founded upon

identical facts, but whether the relief sought by Plaintiffs “is intrinsically tied to the damages

allegedly resulting from [the] breach of contract.”  Id. (quoting Canstar v. J.A. Jones Constr.

Co., 622 N.Y.S. 2d 730, 731 (App. Div. 1st Dept. 1995)); Deer Park Enterprises, LLC v. Ail

Systems, Inc., 870 N.Y.S. 2d 89, 90 (N.Y. App. Div. 2d Dept. 2008).  Because the relief

sought by Avenue Plaintiffs in connection with their implied covenant claim against Bank

of America is “intrinsically tied to the damages allegedly resulting from [the] breach of

contract” alleged in Count I, this claim must be dismissed.  Deer Park Enterprises, 870

N.Y.S. 2d at 90 (reversing lower court’s denial of motion to dismiss and concluding that “[a]

cause of action to recover damages for breach of the implied covenant of good faith and

fair dealing cannot be maintained where the alleged breach is ‘intrinsically tied to the

damages allegedly resulting from a breach of the contract’ ”) (quoting Canstar, 622 N.Y.S.
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2d at 731).

D. Breach of the Implied Covenant of Good Faith and Fair Dealing Against
All Defendants – Count IV of the Avenue Complaint

The final claim I must address is the Avenue Plaintiffs’ claim against all Defendants

for breach of the implied covenant of good faith and fair dealing in connection with the

Credit Agreement.  In support of this claim, the Avenue Plaintiffs allege that Defendants

“breached the implied covenant [of good faith] by adopting a contrived construction of the

Credit Agreement in order to justify their refusal to fund the March 2 Notice [of Borrowing]

and the March 3 Notice [of Borrowing].”  (Avenue Compl. at ¶ 198).  Under New York law,

claims for breach of the implied covenant of good faith are unsustainable as a matter of

law if a plaintiff  “seek[s] to imply an obligation of the defendants which [is] inconsistent with

the terms of the contract” at issue.  Fitzgerald v. Hudson Nat'l Golf Club, 783 N.Y.S. 2d

615, 617-18 (N.Y. App. Div. 2d Dept. 2004) (affirming dismissal of implied covenant claim

where plaintiff sought to imply an obligation inconsistent with the terms of the contract); see

also Dalton v. Educational Testing Service, 87 N.Y. 2d  384, 389 (N.Y. 1995).  Because

I have concluded that the purportedly “contrived construction” of “fully drawn” is, in fact, the

correct interpretation, this claim fails as a matter of law, as it seeks to impose an obligation

– i.e., a particular construction of the Credit Agreement’s terms – that is inconsistent with

the terms of the agreement.

V. Conclusion

Based on the foregoing, I conclude that – with the exception of Count I of the

Avenue Complaint and Count III of the Aurelius Complaint – all claims asserted by the

Plaintiffs warrant dismissal.  The dismissal of these claims is with prejudice for two
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reasons.  First, the facts, circumstances, and applicable law indicate that any attempt to

amend the dismissed claims would be futile; and second, Plaintiffs have failed to state a

claim despite having previously amended their complaints.   Novoneuron Inc. v. Addiction26

Research Institute, Inc., 326 Fed. Appx. 505, 507 (11th. Cir. 2009) (affirming dismissal with

prejudice where Plaintiff amended as a matter of right and later decided to litigate the

merits of Defendant’s motion to dismiss rather than requesting leave to amend); Butler v.

Prison Health Services, Inc., 294 Fed. Appx. 497, 500 (11th Cir. 2008) (“The district court

. . . need not allow an amendment . . . where amendment would be futile.”) (cites and

quotes omitted). 

I note that I would normally be inclined to afford Plaintiffs an opportunity to amend

their complaints to assert claims founded upon contractual promises of which they were

the intended beneficiaries (e.g., promises set forth in the Intercreditor Agreement to which

the parties alluded during oral argument).  However, because the parties have indicated

that the promises contained in the Intercreditor Agreement are not germane to this action,

[MTD Hr’g Tr. 3:26 p.m. - 3:28 p.m.], I see no reason to invite further amendments.

Based on the foregoing, it is hereby

ORDERED AND ADJUDGED that:

1. Defendants’ Motions to Dismiss [DE 35]; [DE 36] are GRANTED IN PART

AND DENIED IN PART.

2. Counts I and II of the Aurelius Complaint are DISMISSED WITH

PREJUDICE.
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3. Counts II, III, and IV of the Avenue Complaint are DISMISSED WITH

PREJUDICE.

4. Count VI of the Avenue Complaint is DISMISSED WITHOUT PREJUDICE

AS MOOT.

5. Defendant Bank of America shall Answer Paragraphs 1-178 and 201-203 of

the Avenue Complaint no later than Friday June 18, 2010.

6. Defendant Bank of America shall Answer Paragraphs 1-131 and 146-153 of

the Aurelius Complaint no later than Friday June 18, 2010.

7. No later than Friday June 18, 2010, the Avenue Plaintiffs shall file a Notice

with this Court stating whether Count V of the Avenue Complaint seeks

declaratory relief pursuant to state or federal law.

8. The Clerk is directed to send a copy of this Amended Order to the Clerk of

the Judicial Panel on Multidistrict Litigation.

9. The Final Judgment previously issued in the Aurelius Action, see Case No.:

10-CV-20236, [DE 53] (S.D. Fla. May 28, 2010), is hereby VACATED.

DONE AND ORDERED IN CHAMBERS at Miami, Florida this 28th day of May,

2010.

______________________________
THE HONORABLE ALAN S. GOLD 
UNITED STATES DISTRICT JUDGE

cc: Magistrate Judge Bandstra
      Counsel of record    
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Oral Argument 
4 

15:05:52 1          THE COURT:  Good afternoon.  On Case 09-2106, may I 

15:05:56 2 have appearances, first on behalf of the plaintiffs? 

15:06:02 3          MR. HENNIGAN:  Good afternoon, Your Honor.  Michael 

15:06:04 4 Hennigan from -- 

15:06:05 5          THE COURT:  You need a microphone, sir.  It's all 

15:06:07 6 right.  Just whatever is comfortable, you can stay seated.  Just 

15:06:10 7 speak in the microphone in front of you, please. 

15:06:12 8          MR. HENNIGAN:  Good afternoon, Your Honor.  Michael 

15:06:14 9 Hennigan and Kirk Dillman on behalf of the Avenue plaintiffs. 

15:06:18 10          THE COURT:  Thank you. 

15:06:18 11          MR. HEATON:  Your Honor, James Heaton, Steve Nachtwey 

15:06:23 12 and Vince Buccola on behalf of the ACP Master and Aurelius 

15:06:29 13 Capital Master plaintiffs. 

15:06:30 14          THE COURT:  All right.  Thank you.  Other appearances? 

15:06:34 15          MR. RICE:  Yes.  Good afternoon, Your Honor, Tom Rice 

15:06:36 16 and Steve Fitzgerald from Simpson Thacher & Bartlett.  We're 

15:06:40 17 here for Barclays, Deutsche Bank, JP Morgan Chase and Royal Bank 

15:06:45 18 of Scotland.  Your Honor, I apologize, but counsel for Bank of 

15:06:48 19 America and Merrill Lynch who have their own motion and were 

15:06:51 20 going to argue part of the joint motion are not here, and I 

15:06:55 21 don't know where they are, Your Honor. 

15:06:56 22          THE COURT:  You know, I may be early.  My office is 

15:07:01 
 
15:07:02 

23 telling me this is set for 3:15.  I thought it was three 

24 o'clock. 

15:07:06 25          MR. RICE:  Okay.  Our understanding was, mine certainly 

May 7, 2010 
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15:07:09 1 was, 3:15, Your Honor. 

15:07:10 2          THE COURT:  Then let me do this.  Rather than impose 

15:07:14 3 upon you, I'll wait until 3:15 and come back.  I think there are 

15:07:17 4 other appearances by phone, so we'll come back and pick this up 

15:07:21 5 in just a few minutes.  Thank you.  Stay seated, please. 

15:07:24 6     [There was a short recess taken at 3:07 p.m.] 

7                          AFTER RECESS 

15:17:04 8     [Proceedings in this cause resume at 3:17 p.m.] 

15:17:05 9          THE COURT SECURITY OFFICER:  All rise. 

15:17:07 10          THE COURT:  Be seated, please.  So let me start again 

15:17:10 11 with appearances.  Everybody can stay seated.  Just speak into 

15:17:12 12 the microphones, please. 

15:17:13 13          MR. HENNIGAN:  Thank you, Your Honor, and good 

15:17:14 14 afternoon.  It's Michael Hennigan on behalf of the Avenue 

15:17:17 
 
15:17:18 

15 plaintiffs.  I'm here with my partner, Kirk Dillman. 

16          THE COURT:  Thank you, sir. 

15:17:20 17          MR. HEATON:  Your Honor, I'm James Heaton.  With me is 

15:17:23 18 Steven Nachtwey and Vincent Buccola on behalf of the ACP Master 

15:17:29 19 and Aurelius Capital plaintiffs. 

15:17:30 20          THE COURT:  Thank you.  Now, let me start with 

15:17:33 21 appearances and work around the table. 

15:17:35 22          MR. RICE:  Thank you, Your Honor.  Tom Rice and Steve 

15:17:37 23 Fitzgerald from Simpson Thacher & Bartlett for Deutsche Bank, JP 

15:17:43 24 Morgan, Royal Bank of Scotland and Barclays. 

15:17:49 25          MR. CANTOR:  Good afternoon, Your Honor.  Dan Cantor, 
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15:17:50 1 O'Melveny & Myers, on behalf of Bank of America and Merrill 

15:17:53 2 Lynch Capital Corp. and I apologize for holding up the Court 

15:17:57 3 this afternoon. 

15:18:02 
 
15:18:03 
 
15:18:04 

4          MR. RUBINSTEIN:  Good afternoon, Your Honor.  Aaron 

5 Rubinstein from Kaye Scholer on behalf of defendant HSH 

6 Nordbank. 

15:18:05 7          MR. PACCIONE:  Anthony Paccione, Your Honor, from 

15:18:07 8 Katten Muchin Rosenman for Bank of Scotland. 

15:18:09 9          THE COURT:  Sorry.  You'll need to speak in the 

15:18:12 
 
15:18:12 

10 microphone since I have others on the telephone who won't be 

11 able to hear you. 

15:18:13 12          MR. PACCIONE:  Anthony Paccione, Katten Muchin Rosenman 

15:18:18 13 for Bank of Scotland, Your Honor. 

15:18:20 14          MR. FRACASSO:  Robert Fracasso, Shutts & Bowen, for 

15:18:23 15 Sumitomo Mitsui Banking Corporation. 

15:18:26 16          MR. SHELDON:  Good afternoon.  Samuel Sheldon from 

15:18:28 17 McDermott Will and Emory on behalf of the Camulos Master Fund. 

15:18:33 18          THE COURT:  All right.  Thank you and welcome 

15:18:34 19 everybody.  I'd like to start, please, with the defendants' 

15:18:38 20 joint motions to dismiss the term lenders' complaints which is at 

15:18:44 21 Docket Entry 36.  And I'd like, if you don't mind, to go through 

15:18:51 22 the various points with a counterpoint.  It would be helpful to 

15:18:55 23 me rather than hear everybody's argument and all the responses. 

15:19:00 24          So let's start, please, with the standing issues, and 

15:19:10 25 I've looked at this in terms of the question of which circuit's 

May 7, 2010 
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15:19:24 1 standing requirements apply and does it make a difference here 

15:19:27 2 in terms of ultimately getting to New York law.  And my 

15:19:36 3 understanding from looking at both the Eleventh Circuit and the 

15:19:42 4 Second Circuit, given the nature of this proceeding, that the 

15:19:48 5 issue of standing ultimately is a question of state law and New 

15:19:54 6 York law would apply to it. 

15:19:56 7          Does anybody disagree with the analysis of how we get 

15:20:01 8 there because I imagine it's a procedural versus substantive 

15:20:04 9 issue.  I know you have choice of law in your credit agreements 

15:20:15 10 and the like, and it just seems to me that I have to go through 

15:20:19 11 the analysis to get to state law issues rather than federal 

15:20:27 12 common law issues on that question. 

15:20:30 13          MR. CANTOR:  Your Honor, Dan Cantor from O'Melveny & 

15:20:33 14 Myers.  We do arrive at the same place.  I'm not sure whether 

15:20:35 15 you need to go through the analysis of which circuit because 

15:20:38 16 standing may be a bit of a misnomer here.  It's really more an 

15:20:42 17 issue of who has a right under the contract to assert a breach 

15:20:45 18 of contract clause.  And since the contract has a choice of law 

15:20:50 19 provision that provides for New York law without choice of law 

15:20:53 20 rules -- 

15:20:54 21          THE COURT:  But I wanted to ask you about when you use 

15:20:58 22 standing, there are different types of standing.  I think your 

15:21:02 23 argument about Article 3 standing, about whether there's an 

15:21:07 24 injury in fact as a result of a legally protected interest under 

15:21:14 25 the contract at issue, is that the kind of standing you're 
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15:21:17 1 talking about? 

15:21:18 2          MR. CANTOR:  No, Your Honor.  I think it really is 

15:21:21 3 standing in arguably a more colloquial sense of do you have a 

15:21:26 4 right of action here under the contract, not an Article 3 is 

15:21:31 5 there an injury, is there a case of controversy but, rather, 

15:21:38 6 does the contract give you rights to enforce an alleged breach 

15:21:43 7 by one of the other contracting parties, a contract to which you 

15:21:49 8 are admittedly a party.  And so as I said, we end up in the same 

15:21:53 9 place but in my mind, Your Honor, it doesn't have a 

15:21:57 10 constitutional Article 3 dimension; it's a pure contract issue 

15:22:01 11 and it's standing in a legal sense as opposed to a 

15:22:05 12 constitutional sense, an Article 3 sense. 

15:22:07 13          THE COURT:  Well, it comes to the question of whether 

15:22:11 14 the term lenders have rights sufficiently under the contracts at 

15:22:19 15 issue to raise the claims that they're talking about.  You 

15:22:24 16 broadly call it standing.  I don't know if this is an Article 3 

15:22:29 17 kind of analysis or something else.  That's why I'm asking how, 

15:22:35 18 from your side of the table, you're requesting I approach the 

15:22:41 19 analysis. 

15:22:41 20          MR. CANTOR:  I would approach it as an issue of state 

15:22:43 21 contract law, Your Honor, not as an issue of Article 3 standing. 

15:22:48 22 This is a multiparty contract with a great many multilateral, 

15:22:55 23 bilateral promises, and the issue is whether the promise that 

15:23:00 24 the term lenders have chosen to sue on in this case is one that 

15:23:04 25 they have a contractual right to enforce.  So, you know, I don't 
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15:23:12 1 see this as an Article 3 issue; I see it as a pure state law 

15:23:16 2 contract issue. 

15:23:16 3          THE COURT:  Okay.  There is citation to a case at 405 

15:23:20 4 F.3d 964 which suggests otherwise, but tell me:  Does anybody 

15:23:29 5 else on that side of the table want to get into this issue and 

15:23:34 6 give me something other than opinion but based upon citation? 

15:23:41 7          All right.  What about from the plaintiffs' side here? 

15:23:45 8 How would you characterize the standing issue?  I know it 

15:23:48 9 ultimately comes down to state law but it just seems to me that 

15:23:52 10 I ought not skip steps as to how I get there. 

15:23:55 11          MR. HEATON:  I understand, Your Honor.  I have always 

15:23:58 12 actually just thought of this as having been essentially 

15:24:03 13 innocently mislabeled.  I think I agree with Mr. Cantor that 

15:24:08 14 when they said "standing," what they really meant was the term 

15:24:11 15 lenders don't have any contractual right.  They don't have the 

15:24:16 16 particular contractual right that they're asserting in this 

15:24:20 17 complaint and that that would make it purely a matter of really 

15:24:23 18 interpreting the contract. 

15:24:25 19          That's also consistent with some of the, well, I think, 

15:24:30 20 you know, their cite to Berry Harvester and the way that we've 

15:24:34 21 briefed that.  I think also, just from a typical standing 

15:24:39 22 analysis, because we're parties to the contract and because we 

15:24:42 23 actually have an injury, we would get over that hurdle almost 

15:24:46 24 too easily for that to have been what I think they meant.  We're 

15:24:53 25 certainly comfortable, you know, proceeding either way, but I've 
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15:24:56 1 always understood it as really being about the existence of a 

15:24:59 2 right to enforce under the contract. 

15:25:04 3          THE COURT:  Okay.  So no one disputes that that 

15:25:07 
 
15:25:08 

4 question is determined under New York law in any event; is that 

5 correct? 

15:25:16 6          MR. HEATON:  Yes, Your Honor. 

15:25:17 7          THE COURT:  Okay.  So let me ask a question here:  Was 

15:25:21 8 there, as part of the overall deal on this project, an 

15:25:31 9 interlender agreement or agreements independent of the credit 

15:25:37 10 and disbursement agreements?  Does anybody know?  Did anybody go 

15:25:41 11 back and look? 

15:25:43 12          MR. CANTOR:  I guess my question, not to answer your 

15:25:44 13 question with a question, Your Honor, there is a document that 

15:25:47 14 I'm aware of that is called an intercreditor agreement, I 

15:25:52 15 believe, is what it is called.  I apologize.  As I sit here 

15:25:55 16 today, I don't remember precisely what it covers. 

15:25:58 17          MR. RICE:  Your Honor, if I may.  Again, I will confess 

15:26:00 18 I did not go back and look at it.  I think though that may be an 

15:26:03 19 agreement that covers not just the rights vis-à-vis the lenders 

15:26:11 20 to this credit agreement but also as Your Honor knows, there are 

15:26:12 21 retail lenders under other credit agreements, but I don't 

15:26:14 
 
15:26:15 

22 believe that there is -- there also is obviously security 

23 agreements, you know, et cetera, but I don't think it's -- 

15:26:22 24          THE COURT:  Okay.  I'm talking about matters from 

15:26:26 25 another life that I participated in.  In a deal of this 

May 7, 2010 

Case 1:10-cv-20236-ASG   Document 62   Entered on FLSD Docket 02/22/2011   Page 10 of 63



Oral Argument 
11 

15:26:30 1 complexity, in addition to documents like the credit agreement 

15:26:33 2 and disbursement agreement, in the course of the relationships 

15:26:40 3 between and among the creditors, all the lenders here, was there 

15:26:46 4 an interlender or intercreditor agreement that spelled out 

15:26:54 5 obligations, promises, duties and the like? 

15:26:57 6          MR. CANTOR:  Not that I'm aware of, Your Honor. 

15:27:01 7          MR. HEATON:  Your Honor, I agree with Mr. Rice.  I 

15:27:03 8 think there is an interlender agreement among all of the 

15:27:08 9 lenders, not just among the lenders here.  It addresses things 

15:27:11 10 really not at issue here. 

15:27:13 11          THE COURT:  Well, I'm asking whether anybody has taken 

15:27:17 12 a serious look at whatever you're referring to, since I don't 

15:27:21 13 have it, to see if it in any way pertains to the kinds of 

15:27:30 14 responsibilities and obligations that are being argued in this 

15:27:34 15 case. 

15:27:34 16          MR. CANTOR:  I have not looked for it, Your Honor.  I 

15:27:36 17 will say that the disbursement agreement is so specific and is 

15:27:42 18 so extensive in terms of the laying out of the obligations of 

15:27:47 19 the various parties to the credit agreement that it would 

15:27:51 20 surprise me if there was another agreement that spoke to that 

15:27:54 21 issue any further because I'm not sure what's left to say once 

15:27:59 22 you get beyond the provisions of the disbursement agreement. 

15:28:02 23 But I cannot represent to you, Your Honor, that I've gone back 

15:28:05 24 and looked for that. 

15:28:06 25          THE COURT:  Okay.  But I thought if there was some 
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15:28:09 1 agreement like that, certainly the plaintiffs would have brought 

15:28:12 2 it to my attention as something important to look at in addition 

15:28:18 3 to the two agreements that are at issue here.  Wouldn't that be 

15:28:22 4 a fair statement if it exists at all? 

15:28:25 5          MR. HEATON:  Your Honor, it's a fair statement that if 

15:28:27 6 there were any agreement that was more specific on this question 

15:28:32 7 than what we believe supportable from the case law and the 

15:28:37 8 contract, we would have brought it to your attention. 

15:28:38 9          THE COURT:  Okay.  So for purposes of our discussion, I 

15:28:42 10 will continue to assume that there is no other agreement between 

15:28:47 11 and among the creditors/lenders that pertain to any of the 

15:28:54 12 issues.  So essentially under New York law, the question comes 

15:29:00 13 down to whether the plaintiffs are intended or incidental 

15:29:08 14 beneficiaries of the various obligations and promises.  So since 

15:29:13 15 this is your first point on that side of the room, why don't you 

15:29:17 16 go ahead and address your arguments on it. 

15:29:20 17          MR. CANTOR:  Sure, Your Honor.  As you've alluded to, 

15:29:22 18 our argument here is that the term lenders cannot sue the 

15:29:27 19 revolvers for breach of contract damages in connection with the 

15:29:31 20 revolvers' refusal to fund in response to Fontainebleau's 

15:29:37 21 notices of borrowing in March 2009 because the revolvers' 

15:29:41 22 lending commitment was a promise to Fontainebleau only. 

15:29:44 23          It was not a promise to the term lenders, and the term 

15:29:47 24 lenders provided no consideration for the revolvers' commitment 

15:29:50 25 to lend funds to Fontainebleau.  The term lenders do not dispute 
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15:29:55 1 that they provided no consideration to the revolvers, and the 

15:29:59 2 term lenders don't identify any credit agreement provision 

15:30:02 3 giving them the right to enforce the revolvers' lending 

15:30:07 4 commitment and, in fact, there is no such provision that either 

15:30:09 5 expressly or impliedly would permit the term lenders to sue the 

15:30:13 6 revolvers. 

15:30:15 7          In fact, to the contrary, if you take a look at 

15:30:19 8 Section 2 of the credit agreement which is titled "Amount and 

15:30:28 9 Terms of Commitments," § 2.1 expressly states that each lender 

15:30:30 10 has a several, i.e., separate, obligation to make loans to 

15:30:36 11 Fontainebleau.  And in §§ 2.7.A and 2.8.A, Fontainebleau 

15:30:40 12 provides separate considerations in the form of promises to 

15:30:43 13 repay the loans and commitment fees to each of the lenders. 

15:30:48 14          So the term lenders' assertion which they made in their 

15:30:52 15 opposition papers that there are no bilateral promises here is 

15:30:57 16 demonstrably false.  In fact, there are dozens of bilateral 

15:31:01 17 promises here.  There are as many bilateral promises as there 

15:31:05 18 are lenders.  They may all have identical or near identical 

15:31:08 19 terms, but each one of them is a separate loan.  It's a separate 

15:31:11 20 lending promise and a separate promise to repay. 

15:31:15 21          So plaintiffs' argument that they can enforce mutual 

15:31:18 22 obligations is meaningless because they're unable to identify 

15:31:23 23 any mutual obligations, and it's been the law in New York for 

15:31:27 24 over 110 years now that merely because you are a party to a 

15:31:32 25 multiparty contract, that does not mean that you have the right 

May 7, 2010 

Case 1:10-cv-20236-ASG   Document 62   Entered on FLSD Docket 02/22/2011   Page 13 of 63



Oral Argument 
14 

15:31:36 1 to enforce all of that contract's promises.  And none of the 

15:31:40 2 cases that plaintiffs have cited in their opposition brief, 

15:31:43 3 which I'm happy to get into if Your Honor would like, requires 

15:31:46 4 any different result. 

15:31:48 5          So at the end of the day because the term lenders do 

15:31:52 6 not dispute that there's no provision that entitles them to 

15:31:57 7 enforce the revolvers' commitment and that they provided any 

15:32:00 8 consideration for it, under the controlling law in Berry 

15:32:03 9 Harvester they do not have any basis to maintain a breach of 

15:32:08 10 contract claim against the revolvers for the revolvers' funding 

15:32:12 11 commitments. 

15:32:14 12          THE COURT:  Anyone else want to add to that argument? 

15:32:16 13          MR. RICE:  Your Honor, if I may just very briefly.  Tom 

15:32:19 14 Rice.  You know, the plaintiffs argue nonetheless that somehow 

15:32:25 15 they relied on, you know, the revolving commitment of the 

15:32:29 16 revolving lenders, and I just would ask Your Honor to take a 

15:32:33 17 look at, you know, both the provisions of § 2.1 which talk about 

15:32:37 18 what they did rely on in making term loans and delay draw term 

15:32:42 19 loans and contrast that with §§ 2.5 and 3.1 of the credit 

15:32:47 20 agreement which are provisions where in other contexts the 

15:32:53 21 parties to this contract show that they know exactly how to make 

15:32:57 22 clear when they're relying on the commitment of other lenders. 

15:33:01 23          Those two provisions relate to the letter of credit 

15:33:03 24 commitment and the swing line loan commitment where one bank 

15:33:06 25 goes out-of-pocket and relies on other banks to basically 
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15:33:10 1 reimburse it when they go out-of-pocket.  In each of those 

15:33:12 2 contexts, the parties make absolutely clear that one bank's 

15:33:16 3 commitment is in reliance on another.  That is glaringly absent 

15:33:24 4 from any of the provisions relating to initial term loans or 

15:33:27 5 delay draw terms loans. 

15:33:29 6          MR. CANTOR:  And, Your Honor, if I may, I just to add 

15:33:30 7 one final point.  There was a suggestion in the term lenders' 

15:33:33 8 papers that somehow the credit agreement reflects an agreement 

15:33:36 9 among the lenders to share the risks of the lending transaction 

15:33:41 10 in a ratable fashion.  I think, Your Honor, that ignores what 

15:33:46 11 you recognized last summer in dealing with the Fontainebleau 

15:33:49 12 motion, which is the sequential structure of this credit 

15:33:52 13 facility, whereby you weren't going to be able to get to the 

15:33:56 14 entire revolver until after the term and delay draw loans had 

15:34:00 15 been exhausted.  That shows that the term lenders were always 

15:34:03 16 going to bear the risk that for some reason or another the 

15:34:07 17 revolvers weren't going to end up funding their loans.  They've 

15:34:11 18 got no basis for a breach of contract claim here, Your Honor. 

15:34:14 19          THE COURT:  Then let me shift over.  I want to make 

15:34:17 20 sure that I've covered all of your arguments that you've raised 

15:34:21 21 on this issue and you didn't have anything else you wanted to 

15:34:30 
 
15:34:30 

22 bring to my attention that has not been briefed.  Now's your 

23 opportunity. 

15:34:31 24          MR. HEATON:  Yeah.  I do want to emphasize something, 

15:34:35 25 Your Honor.  We could've briefed this better and it gets to this 
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15:34:38 1 point that merely because you are a party to a joint contract 

15:34:40 2 doesn't mean you can enforce every promise.  That's an 

15:34:42 3 uncontroversial statement. 

15:34:45 4          The necessary rest of that is if there are express 

15:34:49 5 words of severance, then you cannot enforce a right given you 

15:34:54 6 under that contract.  And what I wish we would've done and what 

15:34:57 7 I'd appreciate the opportunity to do here now, Your Honor, is to 

15:35:00 8 point Your Honor to -- defendants cite 22 New York Jurisprudence 

15:35:06 9 2d Contracts, Section 260, which says:  "Words of express 

15:35:11 10 joinder are not necessary to create a joint obligation or 

15:35:15 11 right." 

15:35:16 12          THE COURT:  Is this something you briefed or is this 

15:35:18 13 something you just came up with? 

15:35:20 14          MR. HEATON:  It's in the -- what we briefed was the 

15:35:25 15 point that we don't need -- the contract itself shows a joint 

15:35:31 16 obligation.  What I think is not clear in there enough is that 

15:35:36 17 the premise that a joint contract must have express words 

15:35:43 18 including people in the set of people who can enforce rights is 

15:35:49 19 false; and the defendants' citation to this 22 New York 

15:35:56 20 Jurisprudence 2d Contracts, it's also in the Restatement 

15:35:59 21 (Second) of Contracts 297. 

15:36:00 22          So what happens in Berry Harvester, for example, is 

15:36:03 23 that Berry Harvester is a contract that actually does exclude 

15:36:07 24 people from enforcing rights, and it's important because the 

15:36:11 25 defendants hammer on this idea that the obligation to lend is 

May 7, 2010 

Case 1:10-cv-20236-ASG   Document 62   Entered on FLSD Docket 02/22/2011   Page 16 of 63



Oral Argument 
17 

15:36:18 1 severed, it's not joint among lenders; but there is no 

15:36:25 2 equivalent severing of the right to enforce that obligation, and 

15:36:28 3 that is what would have to be in this joint contract under New 

15:36:31 4 York law. 

15:36:32 5          They focus on from whom the duty is owed.  They don't 

15:36:36 6 point to anything severing to whom performance is owed, and 

15:36:42 7 that's why they haven't shown that this joint contract under New 

15:36:49 8 York law doesn't allow the term lenders to enforce. 

15:36:54 9          The other point is that to look at these contracts as 

15:36:58 10 if they are separate contracts is commercially absurd.  No term 

15:37:05 11 lender would enter into these agreements if theirs was the only 

15:37:11 12 enforceable agreement, that all the other term lenders could 

15:37:15 13 lend if they wanted to. 

15:37:17 14          THE COURT:  Are you, in effect, asking me to rewrite 

15:37:19 15 your agreement for you at this late stage?  If these were 

15:37:25 16 crucial issues -- and I'm not saying that they weren't -- why 

15:37:30 17 weren't they in the document or in some other intercredit or 

15:37:37 18 interlender agreement spelling it out? 

15:37:39 19          MR. HEATON:  Your Honor, because New York law is 

15:37:41 20 crystal clear on this point, that words of express joinder 

15:37:46 21 aren't necessary in a joint contract. 

15:37:48 22          What you have to do if you want a right not to be 

15:37:53 23 enforceable by someone in a joint contract, or if you want a 

15:37:57 24 right, a duty, to be severed is you have to expressly sever it. 

15:38:02 25 This contract is no doubt written in reliance on that background 
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15:38:09 1 law.  It is a false premise that we don't have a right to 

15:38:14 2 enforce unless it is specifically there.  It's the other way 

15:38:17 3 around.  We have a right to enforce unless it is specifically 

15:38:23 4 severed. 

15:38:23 5          THE COURT:  Response? 

15:38:24 6          MR. CANTOR:  Yes, Your Honor.  I think -- I'm not sure 

15:38:27 7 what words it is that they're looking for beyond a description 

15:38:31 8 of the lending obligation that's several and a description of 

15:38:35 9 the repayment obligation as being several. 

15:38:40 10          They've mischaracterized the facts in Berry Harvester. 

15:38:44 11 In Berry Harvester what the Court looked at in deciding that 

15:38:48 12 there were separate promises was the fact that one portion of 

15:38:50 13 the contract was introduced by the words "It is mutually agreed 

15:38:55 14 by and between two of the parties." 

15:38:58 15          Well, while we don't use the exact identical words -- and 

15:39:00 16 I assume that plaintiffs are not arguing that there is some 

15:39:03 17 magic talismanic set of words that need to be uttered here -- it 

15:39:08 18 is clear from the face of the contract that there are separate 

15:39:12 19 lending agreements that are all bound together in one contract 

15:39:16 20 that is designed to be administered jointly but that still 

15:39:23 21 reflect separate obligations both on the part of the lenders to 

15:39:25 22 lend and on the part of the borrower to repay. 

15:39:33 23          I don't want to venture outside the four corners of the 

15:39:36 24 contract either with respect to their commercially reasonable 

15:39:39 25 argument, but presumably what they were expecting when they went 
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15:39:41 1 into this contract was that they were going to be repaid by the 

15:39:44 2 borrower.  They probably had no expectations as to what was 

15:39:47 3 going to happen vis-à-vis other lenders.  They wouldn't have 

15:39:51 4 been focusing on other lenders but they certainly knew, given 

15:39:52 5 the sequential structure of the contract, that there was a risk 

15:39:55 6 that for one reason or another that when they funded up front at 

15:40:00 7 the closing in the case of the initial term lenders or at some 

15:40:03 8 point earlier in the process in the case of the delay draw 

15:40:06 9 lenders that the revolving lenders would be relieved of their 

15:40:11 10 obligations to fund and would not fund.  That's a risk that they 

15:40:14 11 clearly bore on the face of the contract. 

15:40:17 12          THE COURT:  Anything else anybody wants to argue? 

15:40:19 13          MR. HENNIGAN:  If I may, Your Honor.  Michael Hennigan 

15:40:21 14 on behalf of the Avenue plaintiffs.  There is a clause here that 

15:40:26 15 has not been discussed which is the in-balance test that is 

15:40:29 16 required before any funding is permitted or required under the 

15:40:34 17 agreement. 

15:40:35 18          There is required to be a certification that there are 

15:40:38 19 sufficient funds left to complete the project at every phase of 

15:40:43 20 the project.  That is there in order to insure that the project 

15:40:48 21 has sufficient credit accessible to it in order to complete the 

15:40:52 22 project and specifically there for the benefit of each lender 

15:40:57 23 whose turn it is to lend.  And so that is a clause that, I 

15:41:02 24 think, does knit together all of these obligations, to say that 

15:41:06 25 we on our side, the term lenders, were looking to the continued 
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15:41:11 1 availability of those loans before we were obligated to fund at 

15:41:16 2 all. 

15:41:17 3          THE COURT:  Any response? 

15:41:18 4          MR. CANTOR:  Your Honor, that's really comparing apples 

15:41:21 5 and oranges.  The law is clear that you're not going to have the 

15:41:25 6 right to enforce a promise that was not made to you unless there 

15:41:30 7 is something in the contract that makes it clear that you have 

15:41:34 8 the right to enforce that promise. 

15:41:37 9          The promise here was by the revolving lenders to lend 

15:41:42 10 money to Fontainebleau.  There is nothing on the face of the 

15:41:46 11 contract itself which in any way indicates that if the revolving 

15:41:51 12 lenders did not lend to Fontainebleau that the other lenders 

15:41:56 13 would have the right to sue Fontainebleau, excuse me, sue the 

15:42:01 14 revolvers for damages for their failure to lend money to 

15:42:04 15 Fontainebleau.  That's been the law for over 110 years and to 

15:42:10 16 delve into the minutia of this complex contractual funding 

15:42:16 17 arrangement in an effort to shore up what should have been a 

15:42:19 18 very basic provision in the contract, I think, is exalting form 

15:42:27 19 way over substance. 

15:42:28 20          THE COURT:  All right.  Moving on, the next area of 

15:42:34 21 concern has to do with the issues associated with whether the 

15:42:38 22 term lenders state a claim for breach of contract based on the 

15:42:44 23 March 2nd and 3rd notices of borrowing and as part of that, we 

15:42:49 24 get to the issue of the question of fully drawn and fully funded 

15:43:02 25 or the like which I've been through before but as pointed out, 
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15:43:09 1 there are matters that needed to be brought to my attention by 

15:43:13 2 the term lenders that they did not sufficiently have the 

15:43:17 3 opportunity as amicus to address. 

15:43:20 4          So let me turn it back to whoever is going to argue 

15:43:23 5 those points of your brief if there's something in addition that 

15:43:26 6 you want to bring to my attention based upon all the 

15:43:30 7 submissions. 

15:43:30 8          MR. RICE:  Your Honor, this is Tom Rice.  I would guess 

15:43:33 9 just to be brief -- and I won't reargue this.  We've been over 

15:43:36 10 this ground with the term lenders, certainly Mr. Hennigan's 

15:43:40 11 clients in the room before.  But, you know, it's absolutely 

15:43:43 12 crystal clear, Number 1, that Your Honor has already ruled on 

15:43:45 13 this in the Fontainebleau case and even though they try to 

15:43:49 14 characterize what they're doing as new, an awful lot of it is 

15:43:54 15 rehashing. 

15:43:55 16          I think Your Honor has already found twice, both on 

15:43:58 17 denying Fontainebleau's motion for summary judgment and for its 

15:44:03 18 application for an interlocutory appeal, the Court has made 

15:44:06 19 clear that it's not looking at the general meaning of the term 

15:44:10 20 "drawn" or "fully drawn."  The Court was looking at the meaning 

15:44:14 21 of that term within the four corners of this contract and, most 

15:44:18 22 importantly, you know, looking at § 2.B.3, the Court properly 

15:44:22 23 found that that could only mean "fully funded." 

15:44:26 24          So all of the references to dictionary definitions or 

15:44:29 25 how it's used in cases, even though we don't think that supports 
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15:44:32 1 their claim, that's not new.  I think Your Honor has already 

15:44:35 2 rejected that. 

15:44:36 3          Similarly, the references to other places in the 

15:44:44 4 contract where words like "draw" are used, Your Honor has dealt 

15:44:47 5 with that already and has disposed of those arguments and I 

15:44:49 6 won't go through those. 

15:44:51 7          I guess there are three new arguments, and I'm happy to 

15:44:56 8 address, you know, any questions Your Honor would have about 

15:44:58 9 them, but I think we have really, you know, addressed each of 

15:45:02 10 those.  I think the main one or the only one that's really based 

15:45:06 11 on an interpretation of the contract is this idea that, you 

15:45:09 12 know, in § 2.B.3 rather than saying "delay draw term loans" it 

15:45:15 13 says "delay draw term loan," so therefore this clause doesn't 

15:45:18 14 mean what Your Honor found it to mean because it's only talking 

15:45:22 15 about the loan of each individual lender that they severally 

15:45:28 16 make, is frankly, Your Honor, specious. 

15:45:32 17          Number 1, the agreement itself in § 1.2.B says, you 

15:45:37 18 know, it clearly says that plural means singular, singular means 

15:45:41 19 plural.  And reading this in context, it's clear § 2.B.3 is 

15:45:46 20 talking about the proceeds to be received from the delay draw 

15:45:49 21 term loans that are made in response to any particular notice of 

15:45:53 22 borrowing.  That's clearly what it means. 

15:45:56 23          Even more importantly, their argument doesn't deal with 

15:46:00 24 the language of 2.B.3 that says those proceeds will be applied 

15:46:07 25 first to repay in full the then outstanding revolving term 
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15:46:11 1 loans, and that just can't happen if, as Your Honor has already 

15:46:15 2 found, if "fully drawn" meant "fully requested" as opposed to 

15:46:20 3 "fully funded." 

15:46:21 4          Your Honor, I know you don't need to hear this.  I'll 

15:46:25 5 stop.  The other arguments, I think, you know, as we've laid out 

15:46:27 6 in our reply papers, are similarly, I think, just totally devoid 

15:46:30 7 of any merit and indeed the other ones go beyond the four 

15:46:33 8 corners of the contract as well, but I'm obviously happy to 

15:46:36 9 answer any questions. 

15:46:38 10          THE COURT:  All right.  Anything that you want to cover 

15:46:40 11 that hasn't been already developed in the papers or you want to 

15:46:46 12 emphasize? 

15:46:47 13          MR. HEATON:  I won't emphasize anything.  Your Honor, I 

15:46:49 14 would like to take on the charge that our use of "delay draw 

15:46:53 15 term loan" is specious.  That argument, the line of reasoning 

15:47:01 16 that revolvers suggested and that the Court adopted in the 

15:47:03 17 August 2009 opinion just does not work because 2.1.B.3 uses the 

15:47:11 18 term "delay draw term loan." 

15:47:15 19          You can go, for example, we didn't have the chance to 

15:47:17 20 do this because this was an argument that was fleshed out on the 

15:47:21 21 reply, just go to the definition of "delay draw commitment" in 

15:47:27 22 the credit agreement.  "Delay draw commitment" means as to any 

15:47:31 23 delay draw lender the obligation of such lender, if any, to make 

15:47:37 24 delay draw term loan. 

15:47:39 25          Go to "delay draw lender," same page, Page 12 of the 
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15:47:44 1 credit agreement, "A delay draw lender means each lender that 

15:47:45 2 has a delay draw commitment or is the holder of a delay draw 

15:47:50 3 term loan." 

15:47:50 4          If the parties had meant that the amount of the entire 

15:47:57 5 borrowing had to be bigger than the outstanding revolving loan, 

15:48:01 6 they would have used the term they used in 2.1.B.1 which is each 

15:48:06 7 borrowing under the delay draw commitment. 

15:48:09 8          So it may be that "drawn" should mean "funded," but 

15:48:18 9 that reasoning doesn't work.  And in light of all the rest of 

15:48:23 10 what we point out in our briefs, a reasonable person can hold 

15:48:27 11 the view that "drawn" means "demanded" there and that's all we 

15:48:33 12 have to show. 

15:48:34 13          MR. RICE:  Your Honor, just very briefly.  If "delay 

15:48:36 14 draw term loan" meant what was funded by a single delay draw 

15:48:44 15 term lender, then this 2.B.3 doesn't make any sense at all 

15:48:49 16 because there's no way that those monies could ever be applied 

15:48:52 17 to repay in full on these outstanding revolving loans.  Clearly 

15:48:57 18 the agreement, including 1.2, I said "B" before; it's 1.2.D 

15:49:02 19 which says "The meanings given to terms defined herein shall be 

15:49:06 20 equally applicable to both the singular and plural forms of such 

15:49:09 21 terms," gives the Court the ability, indeed I think it is the 

15:49:12 22 inescapable ability, to interpret this in the manner that we've 

15:49:18 23 suggested and in the manner that Your Honor has previously 

15:49:21 24 found. 

15:49:24 25          THE COURT:  All right.  Is there anything else that you 
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15:49:26 1 want to bring to my attention that came up in the reply that you 

15:49:31 2 haven't had a chance to address? 

15:49:34 3          MR. HEATON:  Just to respond to the repay in full 

15:49:38 4 point.  Your Honor, it's very simply a flow of funds mechanism. 

15:49:42 5 It says each loan that comes in has to be set out over here 

15:49:47 6 until that thing is repaid in full, and then the extra monies 

15:49:52 7 go elsewhere into the bank proceeds account. 

15:49:55 8          At worst for the term lenders "in full" creates an 

15:50:01 9 ambiguity, but it can never be such a strong ambiguity that it 

15:50:06 10 can overcome what is obviously the meaning of "delay draw term 

15:50:11 11 loan" which is the loan that each delay draw lender makes. 

15:50:15 12          MR. RICE:  I'm not going to respond further except to 

15:50:17 13 say that Mr. Heaton has not addressed § 1.2.D which gives Your 

15:50:21 14 Honor actually the ability and, I think, obligates us to 

15:50:22 15 interpret this in the way that makes sense within the context of 

15:50:26 16 the agreement. 

15:50:28 17          THE COURT:  All right.  I think everybody has had the 

15:50:32 18 opportunity through the briefing to point out their various 

15:50:35 19 positions, particularly as it relates to what I have said in a 

15:50:40 20 prior order, so let's go to the remainder of the points if you 

15:50:45 21 feel that oral argument is necessary on any of those remaining 

15:50:52 22 issues on your motion. 

15:50:53 23          MR. RICE:  Your Honor, it's me, Tom Rice, again.  Let 

15:50:57 
 
15:50:58 

24 me just make one other point if I can on the argument. 

25          THE COURT:  Go ahead. 
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15:50:59 1          MR. RICE:  I mean, there really are -- you know, we 

15:50:59 2 made a number of arguments, but I think the only other one that 

15:51:03 3 I wanted to focus on was our argument that by the time the 

15:51:10 4 second notice of borrowing came in April, the April 21st notice 

15:51:13 5 of borrowing for which we were sued for allegedly breaching 

15:51:17 6 that, that that claim relating to that breach, you know, fails 

15:51:23 7 as a matter of law because it is conceded, indeed it's 

15:51:29 8 affirmatively alleged, that the day before that the revolving 

15:51:31 9 lenders had issued notice of termination of their commitments. 

15:51:36 10          It's conceded as well, both in the papers and 

15:51:41 11 otherwise, that had there been an event of default by 

15:51:45 12 Fontainebleau on April 20th, that notice of termination could be 

15:51:53 13 issued and, indeed, there are affirmative allegations by the 

15:51:59 14 plaintiffs which show why -- withdrawn. 

15:52:03 15          The plaintiffs have not alleged the absence of an event 

15:52:06 16 of default and indeed through their own pleadings we know why, 

15:52:11 17 because they affirmatively allege elsewhere the existence of the 

15:52:14 18 events of default.  So their entire argument with regard to the 

15:52:19 19 April 21 notice of borrowing was that the termination of the 

15:52:20 20 commitments on April 20 was no good because the reasons for that 

15:52:24 21 termination were not given. 

15:52:26 22          And, Your Honor, what we've laid out in our papers that 

15:52:30 23 certainly they've asserted -- they have pointed to the Court for 

15:52:33 24 no authority for that proposition, and I don't know that there 

15:52:38 25 is any in the case law or, more importantly, within the contract 
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15:52:41 1 itself. 

15:52:44 2          I think looking at the relevant provisions of 

15:52:48 3 Section 8, it talks about providing a notice or by notice 

15:52:55 4 terminating.  It's clear they're talking about what the notice 

15:52:59 5 should be, is a notice that the commitment is terminated. 

15:53:02 6 There's nothing in there to suggest that they're supposed to be 

15:53:05 7 given notice of the default which gives rise to the termination; 

15:53:09 8 and we pointed to, in a footnote, I'm sorry to say, in our 

15:53:13 9 papers, to § 8.D.2 which shows, you know, again, how the parties 

15:53:19 10 when they mean to require notice of a default, as opposed to 

15:53:24 11 notice of a termination, of how that's done. 

15:53:27 12          And then, Your Honor, if I could just briefly refer to 

15:53:30 13 several other provisions in the contract that make clear when 

15:53:33 14 the parties are looking for specificity in terms of what the 

15:53:36 15 notice will give, they know exactly how to do that.  Briefly, I 

15:53:41 16 refer the Court to § 6.7 in which when the borrower has an 

15:53:45 17 obligation to give a notice of its defaults when they occur.  It 

15:53:50 18 makes clear that they shall "set forth details of the occurrence 

15:53:53 19 referred to therein and stating what action the company is 

15:53:56 20 proposed to take thereto." 

15:53:58 21          So when the parties are looking for in the agreement 

15:54:01 22 detail in terms of the notice, they say so, and I'll just give 

15:54:05 23 you cites without burdening you with the argument about them, 

15:54:08 24 but similar specificity is required in § 5.1 relating to 

15:54:14 25 conditions for the closing date, § 2.17 relating to notice of 
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15:54:20 1 increased borrowing costs as a result of changes in law, § 6.8 

15:54:25 2 relating to environmental law issues and, maybe most obviously, 

15:54:31 3 in §§ 2.4 and 2.6 in notices of borrowing where there's 

15:54:36 4 specificity as to when details of the notice of borrowing need 

15:54:40 5 to be given. 

15:54:41 6          THE COURT:  Let me go back to one point because, again, 

15:54:45 7 I'm not trying to go outside the scope of the pleadings, but 

15:54:48 8 there is reference to the Aurelius complaint at Paragraph 68, 

15:54:53 9 and that is when the March 2nd third notice of borrowing came 

15:55:08 10 forward.  My understanding is that most of the delay draw lenders 

15:55:19 11 refused to fund, essentially for the reasons that were 

15:55:27 12 incorporated in the responses; and it wasn't until it was 

15:55:32 13 severed out, that is, the draw term request was made 

15:55:36 14 independent, that there was funding by the draw term lenders. 

15:55:39 15          Now, I wanted to go over the procedure on that and make 

15:55:44 16 sure that I understood that this is sufficiently from the 

15:55:49 17 pleadings itself.  But there was a committee made up of the 

15:55:56 18 revolvers and the draw term lenders that met on this and made 

15:56:03 19 their decision, forwarded on to Bank of America and then Bank of 

15:56:10 20 America said, "Well, whoever disagrees with this can act 

15:56:15 21 independently."  Is that a fair analysis of what -- 

15:56:21 22          MR. RICE:  Yes, I believe it is, Your Honor.  The 

15:56:23 23 complaints fairly allege that on March 2 there was a borrowing, 

15:56:29 24 a notice of borrowing for $670 million.  It was corrected to 

15:56:33 25 $656 million on March 3. 
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15:56:39 1          On March 4th, there is reference in the complaint, and 

15:56:44 2 therefore we attached it to our motion papers, so I don't think 

15:56:49 3 it's outside the record -- it's Exhibit E to my affidavit with 

15:56:54 4 our motions -- there is a communication from Bank of America's 

15:56:59 5 agent to lenders and professionals who get these things which 

15:57:03 6 says, "We're posting this renewed loan notice and we're advising 

15:57:12 7 you that we formed an ad hoc committee of lenders." 

15:57:17 8          THE COURT:  This is the steering committee of lenders. 

15:57:19 9          MR. RICE:  It was called an ad hoc steering committee 

15:57:23 10 of lenders which included revolving lenders and some term loan 

15:57:28 11 lenders as well. 

15:57:30 12          THE COURT:  Were these plaintiffs members of that 

15:57:32 13 committee? 

15:57:33 14          MR. RICE:  I believe, Your Honor, that predecessors of 

15:57:35 15 some of the plaintiffs were.  Highland, for example, is one. 

15:57:40 16 This is not in the record, I don't believe, Your Honor, you 

15:57:42 17 know, on the motion; but I do believe that at least one or a 

15:57:48 18 term loan only member was Highland, which I believe some of the 

15:57:54 19 plaintiffs who are on the other side of the table have acquired 

15:57:57 20 their interest. 

15:57:58 21          But that ad hoc committee said it unanimously supported 

15:58:02 22 the interpretation of fully drawn that we've argued and Your 

15:58:05 23 Honor has found, and then it goes on to state importantly -- and 

15:58:09 24 I believe it is both alleged and it is also here in the 

15:58:13 25 exhibit -- that "lenders which disagree with the steering 
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15:58:16 1 committee's position are asked to immediately contact Bank of 

15:58:19 2 America as administrative agent to make operational arrangements 

15:58:22 3 for funding their portion of the requested borrowing." 

15:58:28 4          THE COURT:  Okay.  So at that juncture what Bank of 

15:58:30 5 America was saying if there were any draw term lenders that 

15:58:35 6 disagreed with the ad hoc steering committee's position, they 

15:58:39 7 can act independently. 

15:58:41 8          MR. RICE:  They can go ahead and fund and none did, 

15:58:43 9 Your Honor.  This is, I think, in the complaints.  None did 

15:58:46 10 until there was yet a third borrowing notice which removed the 

15:58:51 11 request for the revolver. 

15:58:53 12          THE COURT:  So let me go back to that issue in terms of 

15:58:56 13 what's on the face of the complaint and what's fairly part of 

15:59:04 14 these proceedings.  You're talking about course of dealings and 

15:59:07 15 what's commercially fair and all, but didn't your predecessors 

15:59:13 16 agree with Bank of America that that was the proper position 

15:59:17 17 because they didn't come back after the fact and say, "You know 

15:59:21 18 what, we don't believe that's right.  We're going to fund 

15:59:25 19 separately to protect our position." 

15:59:28 20          MR. HEATON:  Your Honor, this is a great example of why 

15:59:29 21 we shouldn't go outside of the record at a time like this 

15:59:33 22 because Your Honor is not in a position to know yet, without 

15:59:38 23 benefit of expert testimony or fact testimony, what the course 

15:59:41 24 of conduct is for lenders in a syndicate when their 

15:59:46 25 administrative agent tells them -- 
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15:59:46 1          THE COURT:  I didn't ask about that.  I'm asking what's 

15:59:49 2 fairly on the face of the complaint that there was a procedure 

15:59:56 3 in process where Bank of America said, "This is the position of 

16:00:01 4 the ad hoc committee.  We're going to proceed to not fund and if 

16:00:08 5 any term lenders disagree, go ahead and you may act separately." 

16:00:13 6 I mean, that's not subject to expert testimony.  I'm just asking 

16:00:17 7 if that's a fair statement of what appears on the face of what 

16:00:21 8 has been pled. 

16:00:23 9          MR. HEATON:  That's a fair statement.  What would be 

16:00:25 10 unfair would be to infer from that that the reason that the term 

16:00:32 11 lenders did not fund was that they agreed with, acquiesced in, 

16:00:41 12 Bank of America's decision.  That ad hoc committee was very ad 

16:00:44 13 hoc.  It was not any official committee. 

16:00:48 14          And to get back to the interrelatedness of a 

16:00:52 15 transaction like this, something that the Court in the Deutsche 

16:00:55 16 Bank case that we cite recognized, and which would be proven if 

16:01:00 17 we had the chance to take evidence on this, is that no one is 

16:01:09 18 going to fund into that sort of a situation. 

16:01:15 19          The whole idea here is that either everybody's funding 

16:01:21 20 or this thing doesn't make any sense.  And what the evidence 

16:01:24 21 would show when we got there is Bank of America knew full well, 

16:01:28 22 or should have known full well, that no one was going to fund 

16:01:32 23 once they had announced that their decision was it wasn't a 

16:01:38 24 valid notice. 

16:01:39 25          And I think, you know, if we're going to go outside 
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16:01:42 1 like this or if we're gonna look at stuff which is, you know, 

16:01:46 2 outside the pleadings, but certainly outside the four corners of 

16:01:48 3 the agreement, all of this is going to show that these terms are 

16:01:54 4 susceptible to reasonable differences of opinion, and we need to 

16:01:58 5 take discovery to figure out what this means. 

16:02:01 6          And when Your Honor went through this in August 2009, 

16:02:05 7 you had two people before you saying this is unambiguous and the 

16:02:09 8 other guy is being unreasonable.  Their view is unreasonable.  I 

16:02:12 9 think the term lenders are telling it like it is with respect to 

16:02:17 10 these items.  This term "fully drawn" is ambiguous in this 

16:02:21 11 agreement. 

16:02:22 12          You know, there is ambiguity in this agreement. 

16:02:28 13 Reasonable minds can differ and they did differ because some of 

16:02:30 14 the term lenders funded. 

16:02:36 15          MR. RICE:  Your Honor, if I may just very quickly. 

16:02:39 16 What is before Your Honor, you know, based on the pleadings and 

16:02:40 17 the agreements are as Your Honor stated:  After the second 

16:02:44 18 borrowing request on March 3, Bank of America gave the notice 

16:02:49 19 that it gave.  It was also in the record that the credit 

16:02:51 20 agreement says each lender is obligated to make its own 

16:02:55 21 decisions without reliance on anybody else, and what's also in 

16:02:58 22 the record from Mr. Heaton's pleading, as well as elsewhere, is 

16:03:04 23 that nobody funded in response to that second borrowing request 

16:03:08 24 and did not fund until the request for the revolving loan was 

16:03:15 25 removed from the agreement.  I think that clearly is supportive 
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16:03:19 1 of the clear and unambiguous reading of "fully funded" that Your 

16:03:23 2 Honor has previously found. 

16:03:25 3          THE COURT:  All right.  Is there anything else in the 

16:03:30 4 motion that anybody feels they need to bring up at this point in 

16:03:34 5 oral argument that's not already covered by the papers? 

16:03:39 6          MR. RICE:  Nothing from me, Your Honor. 

16:03:42 7          THE COURT:  Anyone else in terms of the motion because 

16:03:46 8 we've been at this about 45 minutes, and I want to have 

16:03:50 9 sufficient time for the other issues. 

16:03:53 10          Anything else from your side on that? 

16:03:56 11          MR. HEATON:  No, Your Honor.  Thank you. 

16:03:57 12          THE COURT:  All right.  Thank you.  So let me turn to 

16:04:02 13 Bank of America's motion to dismiss the term lenders' 

16:04:06 14 disbursement agreement claims which is Docket Entry 35 and 

16:04:13 15 invite again anything you wish to emphasize here at oral 

16:04:19 16 argument that you feel needs to be fleshed out more. 

16:04:23 17          MR. CANTOR:  Thank you, Your Honor.  Again, Dan Cantor 

16:04:26 18 from O'Melveny & Myers.  I will not go through the full blown 

16:04:30 19 argument because you have the papers and it's all there.  I just 

16:04:34 20 want to emphasize that term lenders -- they assert that the 

16:04:39 21 disbursement agent here is the gatekeeper and that the 

16:04:43 22 disbursement agent is lenders' last line of defense. 

16:04:47 23          And while these are nice rhetorical flourishes, they 

16:04:51 24 are entirely inconsistent with the clear and unambiguous terms 

16:04:55 25 of the disbursement agreement which at every turn seeks to limit 
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16:05:00 1 the disbursement agent's obligations and clearly establishes 

16:05:04 2 that the position of disbursement agent is essentially an 

16:05:09 3 administrative position.  The disbursement agent was not a 

16:05:13 4 gatekeeper.  It was not a watchdog.  It certainly was not an 

16:05:16 5 auditor. 

16:05:17 6          I would most particularly direct Your Honor's attention 

16:05:20 7 to §§ 2.4.4 and 9.3.2 of the disbursement agreement which, taken 

16:05:29 8 together, make it clear that with respect to advance requests, 

16:05:35 9 the disbursement agent's sole obligation was to make sure that 

16:05:39 10 the advance request that was submitted by Fontainebleau 

16:05:41 11 contained all of the necessary documents.  Among those documents 

16:05:45 12 were certifications that the conditions for funding under § 3.3 

16:05:51 13 were met. 

16:05:53 14          If, in fact, all of the required documentation was 

16:05:57 15 there, the disbursement agent had no choice.  It was required. 

16:06:01 16 It shall send an advance confirmation notice to the funding 

16:06:04 17 agents who, in turn, shall release the funds to Fontainebleau. 

16:06:10 18          § 9.3.2 -- I'll do this very quickly, Your Honor -- 

16:06:16 19 amplifies the limited nature of the disbursement agent's 

16:06:20 20 obligations.  It specifically provides the disbursement agent is 

16:06:22 21 not required to conduct any independent investigation with 

16:06:25 22 respect to the accuracy, completeness, veracity of documents 

16:06:29 23 submitted by Fontainebleau to certify its compliance. 

16:06:33 24          It specifically provides that notwithstanding anything 

16:06:35 25 else in the agreement to the contrary, that in approving an 
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16:06:40 1 advance request, the disbursement agent is allowed to rely on 

16:06:44 2 certifications from Fontainebleau as to the satisfaction of 

16:06:49 3 conditions, and it specifically provides that the disbursement 

16:06:52 4 agent is protected in acting upon any certifications that it 

16:06:56 5 provides or that it receives, rather, from Fontainebleau. 

16:07:01 6          So it is clear, Your Honor, from these provisions that 

16:07:04 7 any breach of contract claim with respect to the disbursement 

16:07:09 8 agent's -- with respect to BofA's conduct as the disbursement 

16:07:16 9 agent fails to state a claim, Your Honor. 

16:07:18 10          MR. HENNIGAN:  Your Honor, Michael Hennigan on behalf 

16:07:19 11 of the plaintiffs in this case.  Listening to counsel's 

16:07:30 12 argument, one would assume that if you went back and read the 

16:07:33 13 complaint, we allege that Bank of America failed in its 

16:07:37 14 obligations as disbursement agent. 

16:07:39 15          Bank of America played many roles here and, 

16:07:44 16 significantly, it was also the bank agent which is also called 

16:07:50 17 the administrative agent.  There are provisions here that tend 

16:07:53 18 to describe the responsibilities of the disbursement agent in 

16:08:00 19 many different places, and I would suggest that some of those, 

16:08:07 20 even if we were talking about the responsibilities as 

16:08:09 21 disbursement agents, have been, shall we say, overly 

16:08:17 22 optimistically characterized by counsel. 

16:08:20 23          He points, for example, to 9.3.2.  9.3.2 encaptioned 

16:08:31 24 reliance generally which if you would just listen to the 

16:08:34 25 argument, you would assume that this is like a letter of credit 
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16:08:38 1 where the disbursement agent is required to examine the document 

16:08:42 2 itself and if the document itself appears to be in order and 

16:08:47 3 properly signed, that he can and should rely on it.  That's not 

16:08:53 4 what it says. 

16:08:54 5          9.3.2 requires the disbursement agent -- and I'm going 

16:09:00 6 to skip into a complex paragraph -- "with a document believed by 

16:09:05 7 it on reasonable grounds to be genuine and to have been signed 

16:09:10 8 and presented by the proper party." 

16:09:13 9          Well, "genuine and signed."  We did a quick look of the 

16:09:21 10 American Heritage Dictionary this morning to look at "genuine." 

16:09:27 11 "Genuine" of course, means, "sincere."  It means "real."  It 

16:09:32 12 means "to be trusted." 

16:09:36 13          So we contrast that phrase of requiring reasonable 

16:09:42 14 grounds to believe that it's genuine with the allegations of the 

16:09:47 15 complaint that very specifically set forth the fact that Bank of 

16:09:50 16 America, at the time it began processing these disbursement 

16:09:56 17 requests, was fully aware of the fact that there had been a 

16:10:01 18 material breach of one of the lending agreements by Lehman 

16:10:03 19 Brothers and specified that that notice had been received by 

16:10:11 20 them several months earlier. 

16:10:13 21          So we begin there.  We also point out the fact that if 

16:10:21 22 there's a gatekeeper here, it's the BofA, it's not the 

16:10:26 23 disbursement agent but the BofA.  Perhaps most significantly in 

16:10:30 24 its responsibilities as the bank agent, Paragraph 3.3 of the 

16:10:34 25 agreement requires that the bank agent -- and I'm going to read 
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16:10:41 1 this paragraph slowly and carefully -- "Conditions precedent to 

16:10:46 2 advances by the trustee and the bank agent.  The obligations of 

16:10:54 3 the trustee to make advances from the second mortgage proceeds 

16:11:01 4 account to the second mortgage funding account and of the bank 

16:11:04 5 agent to make advances from the bank proceeds account are each 

16:11:08 6 subject to the prior satisfaction of each of the conditions 

16:11:11 7 precedent set forth in this Section 3.3." 

16:11:15 8          Well, there are, as far as I'm aware, no limitations or 

16:11:23 9 no paragraphs that would describe some kind of narrow 

16:11:28 10 functioning responsibility of the bank agent at that moment in 

16:11:32 11 time.  He is required as bank agent, before he proceeds with the 

16:11:37 12 disbursement process, to ensure, make reasonable efforts to 

16:11:40 13 conclude that the conditions precedent in 3.3 have been 

16:11:44 14 satisfied. 

16:11:44 15          We, of course, have alleged, I think very plainly, that 

16:11:50 16 not only were they not but that Bank of America -- and we're not 

16:11:56 17 specific with respect to which capacity it is -- was aware of 

16:12:02 18 the fact that there were material breaches and they were aware 

16:12:04 19 of them because term lenders had put them on specific notice of 

16:12:09 20 it. 

16:12:12 21          One of the provisions of Section 3 -- 

16:12:18 22          THE COURT:  Well, let me ask:  Is there anything in the 

16:12:21 23 record that deals with whether the plaintiffs here or their 

16:12:28 24 predecessors were among those that put the bank on notice? 

16:12:31 25          MR. HENNIGAN:  Plaintiffs and their predecessors put 
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16:12:34 1 them on notice, yes. 

16:12:35 2          THE COURT:  So therefore plaintiffs and predecessors 

16:12:41 3 were aware of defaults, at least what could be characterized as 

16:12:45 4 defaults, prior to making the draw term loans. 

16:12:55 5          MR. HENNIGAN:  Indeed, Your Honor, and I think one of 

16:12:59 6 the emphasises here that relates to the prior argument as well 

16:13:03 7 is this was one tightly knit, cohesive lending agreement that we 

16:13:13 8 believed at the time anyone who failed to fund in the face of a 

16:13:16 9 demand from the Bank of America in whichever capacity was going 

16:13:20 10 to do so at its peril because it was likely going to crash this 

16:13:25 11 entire multibillion dollar project. 

16:13:28 12          THE COURT:  This is what I'd like you to help me 

16:13:30 13 understand in terms of your position.  If plaintiff and 

16:13:33 14 predecessors knew and informed Bank of America and truly 

16:13:37 15 believed that there were defaults, then why fund since you had 

16:13:45 16 an independent and severable opportunity to make that decision. 

16:13:53 17          MR. HENNIGAN:  Because the way we read the obligations, 

16:13:53 18 Your Honor, it is our obligation to fund whether or not there 

16:13:55 19 have been defaults.  It goes into a special block account.  You 

16:14:00 20 know, we have an administrative agent, sometimes also called the 

16:14:05 21 bank agent, who is responsible for ensuring that those funds do 

16:14:10 22 not leave the sanctity of that account and get out into the 

16:14:19 23 project until there are no longer any material breaches.  So the 

16:14:22 24 fact of the material breach does not prevent our obligation to 

16:14:24 25 fund; it prevents their obligation to disburse. 

May 7, 2010 

Case 1:10-cv-20236-ASG   Document 62   Entered on FLSD Docket 02/22/2011   Page 38 of 63



Oral Argument 
39 

16:14:29 1          THE COURT:  But wouldn't your communication be 

16:14:33 2 conditional on that by saying our position is that there is a 

16:14:41 3 default because of these two situations, and we are stating this 

16:14:47 4 to you to make sure these other components of the agreement are 

16:14:52 5 met so our monies are not further disbursed in a way that 

16:14:57 6 prejudices us until this issue is resolved. 

16:15:03 7          In effect, this is something like the case you cited to 

16:15:06 8 me on the Deutsche Bank where there was a declaratory action as 

16:15:10 9 to what would happen or not happen under the circumstances.  So 

16:15:13 10 this is where I'm having some difficulty because there's nothing 

16:15:17 11 I saw from your side of it, or your predecessor's side, that 

16:15:24 12 funded conditionally subject to maintaining rights.  What about 

16:15:30 13 that?  I mean, to what extent is that something -- I don't know 

16:15:35 14 if I consider at this point -- but to what extent does that 

16:15:40 15 address the issues of Bank of America's responsibility when 

16:15:47 16 it's, you know, something that is also subject to your control 

16:15:52 17 as well. 

16:15:53 18          MR. HENNIGAN:  Well, as I said, the way we read the 

16:15:55 19 agreements, we were required to fund.  That's supposed to be a 

16:15:59 20 relatively safe function and keeps us from breaching.  The next 

16:16:04 21 step is whether Bank of America is going to permit disbursal and 

16:16:08 22 in the two communications to the BofA dated September and 

16:16:16 23 October '08, they say:  "We believe that there has been a 

16:16:23 24 default and here are some of the things you can do.  One of them 

16:16:29 25 is the borrower's legal counsel should provide an opinion that 
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16:16:37 1 the Lehman funding agreement is in full force and effect.  Our 

16:16:43 2 position is that Lehman is in breach of the agreement.  It does 

16:16:46 3 not appear that the retail lenders made the September payment 

16:16:50 4 but, rather, equity investors.  Please see attached report from 

16:16:55 5 Merrill Lynch.  This would indicate that the reps the companies 

16:16:59 6 made for funding requests were false." 

16:17:08 7          As we alleged in Paragraph 129, the BofA as 

16:17:13 8 disbursement agent received notice of Lehman default from one or 

16:17:17 9 more term lenders.  I think the quick answer is a default isn't 

16:17:24 10 necessarily a default forever and steps can be taken in the 

16:17:29 11 interim to make sure that the defaults have been cured and that 

16:17:35 12 the project is still in force, and that's where we rely upon the 

16:17:40 13 discretion, good faith and contractual responsibilities of the 

16:17:45 14 BofA. 

16:17:48 15          MR. CANTOR:  Thank you, Your Honor.  There's a lot here 

16:17:49 16 and let me try to get to all of it, and I'll try to do it in the 

16:17:53 17 order in which Mr. Hennigan laid it out.  Certainly several of 

16:17:59 18 his first arguments are interesting arguments that I would have 

16:18:02 19 enjoyed responding to in my reply brief had they been found 

16:18:07 20 anywhere in his opposition brief, but this is the first time I'm 

16:18:10 21 hearing of an argument about the word "genuine." 

16:18:14 22          I certainly believe that it would be an odd choice if 

16:18:18 23 what 9.3.2 was meant to mean was that the disbursement agent 

16:18:25 24 shall be protected in acting or referring on acting in any 

16:18:29 25 certificate or other paper document believed by it on reasonable 
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16:18:34 1 grounds to be genuine or to be signed and presented.  If what 

16:18:38 2 that meant was that, in fact, we needed to believe that it was 

16:18:42 3 accurate, notwithstanding the fact that later in the paragraph 

16:18:44 4 it says that we are not required to conduct any independent 

16:18:47 5 investigation as to the accuracy, veracity or completeness of 

16:18:51 6 any such items or investigate any other facts or circumstances 

16:18:55 7 to verify compliance by the project entities, "genuine" is an 

16:18:59 8 odd word to have chosen to laden it with as much meaning as 

16:19:05 9 counsel now gives it here. 

16:19:08 10          The second argument was about -- 

16:19:10 11          THE COURT:  Can we go back?  Is there anything -- maybe 

16:19:13 12 I missed this -- is there anything in the complaint where 

16:19:17 13 Fontainebleau affirmatively certifies that there was no default, 

16:19:22 14 such that Bank of America could rely upon that? 

16:19:26 15          MR. CANTOR:  I'm sorry.  I couldn't hear Your Honor. 

16:19:28 16          THE COURT:  I say, Is there anything that anyone could 

16:19:31 17 point to in the complaint one way or the other that refers to 

16:19:38 18 Fontainebleau affirmatively certifying that there was no 

16:19:40 19 default, such that Bank of America could rely upon that? 

16:19:46 20          MR. CANTOR:  I don't know whether plaintiffs 

16:19:48 21 specifically allege that.  The process, Your Honor, under the 

16:19:50 22 contract provides that Fontainebleau will submit this advance 

16:19:57 23 request.  A copy of the advance request is in the record.  It's 

16:20:01 24 Exhibit C1.  A model advance request is Exhibit C1 to the 

16:20:05 25 disbursement agreement and thus is in the record in that form. 
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16:20:08 1 And what you'll see if you look at the document is that it 

16:20:12 2 requires numerous, different representations, warranties and 

16:20:17 3 certifications by Fontainebleau, among other things, as to the 

16:20:21 4 satisfaction of all conditions required for funding. 

16:20:29 5          And that actually, Your Honor, is significant with 

16:20:32 6 respect to counsel's argument with § 3.3 and the bank agent's 

16:20:40 7 responsibility to fund because if you look at the way this is 

16:20:43 8 supposed to work -- and it's very important, Your Honor, to 

16:20:47 9 recognize that in this complex lending transaction, these 

16:20:51 10 lengthy documents, lengthy and detailed documents, set up some 

16:20:55 11 very specific procedures that had to be followed here and if 

16:20:59 12 they were followed, there were rights that flow from that, and 

16:21:02 13 we can't just sit here and argue about what should've happened 

16:21:04 14 or what sounds right. 

16:21:07 15          We have to look and see whether the specific provisions 

16:21:10 16 of the contract were followed.  In § 2.4.4 of the disbursement 

16:21:14 17 agreement, it provides, let me back up one.  § 2.4 provides for 

16:21:19 18 Fontainebleau to submit an advance request in order to obtain 

16:21:24 19 funds that have been provided by the lenders.  When they submit 

16:21:29 20 this advance request which I previously described to Your Honor, 

16:21:31 21 under 2.4.4 the disbursement agent reviews the advance request 

16:21:37 22 and the attachments thereto to determine whether all required 

16:21:41 23 documentation has been provided.  That is the only obligation 

16:21:45 24 that the disbursement agent has under 2.4.4. 

16:21:50 25          If you then flip forward to 2.4.6, it says that 
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16:21:54 1 when the applicable conditions precedent set forth in Article 3 

16:21:58 2 have been satisfied, and they get satisfied in this instance by 

16:22:01 3 virtue of a certification to the disbursement agent by the 

16:22:05 4 borrower that they've been satisfied, then it says the 

16:22:09 5 disbursement agent shall execute an advance confirmation notice 

16:22:13 6 setting forth the amount of advances to be made pursuant to each 

16:22:17 7 finance agreement on the advance date. 

16:22:19 8          And then if you go further down in that paragraph, it 

16:22:24 9 says that on the scheduled advance date, each of the funding 

16:22:28 10 agents, which is the same as the bank agent, shall make the 

16:22:31 11 advances contemplated by that advance confirmation notice to the 

16:22:36 12 relevant accounts. 

16:22:38 13          So to the extent that we're talking about obligations 

16:22:42 14 under the disbursement agreement here, it is clear that all of 

16:22:46 15 the proper -- that there has been no allegation that the proper 

16:22:49 16 steps were not followed here.  The allegations in the complaint, 

16:22:54 17 as I read them and as described in plaintiffs' opposition brief 

16:23:00 18 after we said when we read the complaint, we see the claim 

16:23:04 19 against BofA as disbursement agent to be the following:  That 

16:23:08 20 BofA was wrong in approving advance requests and in not issuing 

16:23:13 21 stop funding notices. 

16:23:14 22          No one ever said to us that we'd missed something 

16:23:17 23 there, that there was some other claim that we needed to address 

16:23:20 24 because we would have addressed it in our reply brief.  And what 

16:23:23 25 we have established, Your Honor, in our briefs is that with 
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16:23:25 1 respect to those two claims, that if you parse through § 2.4.4 

16:23:29 2 and 2.4.6 which deal with advance requests and if you look at § 

16:23:35 3 2.5.1 which deals with the conditions under which a stop funding 

16:23:41 4 notice is permitted to issue, there is no allegation that BofA 

16:23:47 5 in its capacity as disbursement agent has breached any 

16:23:50 6 obligation that it had under the disbursement agreement. 

16:23:53 7          There isn't even any allegation that BofA as bank agent 

16:23:59 8 breached any obligation that it had under the disbursement 

16:24:01 9 agreement.  These are disbursement agreement claims.  They may 

16:24:06 10 have quarrel with whether BofA took actions that they consider 

16:24:10 11 to be improper under other agreements.  If they ever plead that 

16:24:14 12 claim, we'll address it. 

16:24:15 13          But the claim that we're dealing with here now is 

16:24:18 14 whether Bank of America breached the disbursement agreement, and 

16:24:22 15 there is no allegation sufficient when read next to the clear 

16:24:27 16 and unambiguous terms of the disbursement agreement establishing 

16:24:31 17 that sort of a breach. 

16:24:34 18          MR. HENNIGAN:  Your Honor, let's go back to 2.4.6 

16:24:37 19 which, I think, gets sometimes spoken about too swiftly when 

16:24:44 20 counsel for BofA is speaking.  Let me read the first sentence: 

16:24:50 21 "When the applicable conditions precedent set forth in Article 3 

16:24:54 22 have been satisfied," that's when the rest of the paragraph 

16:24:59 23 follows. 

16:25:00 24          Let's go back to Article 3.  Article 3 is the one that 

16:25:04 25 says that the bank agent is required -- obligations are 

May 7, 2010 

Case 1:10-cv-20236-ASG   Document 62   Entered on FLSD Docket 02/22/2011   Page 44 of 63



Oral Argument 
45 

16:25:09 1 conditioned upon the satisfaction of all the conditions 

16:25:12 2 precedent.  Let me read to you condition precedent 3.3.21. 

16:25:20 3          "In the case of each advance from a bank proceeds 

16:25:23 4 account made concurrently with or after exhaustion of the second 

16:25:27 5 mortgage proceeds account, the bank agent shall not have become 

16:25:32 6 aware, after the date hereof, of any information or other matter 

16:25:37 7 affecting any loan party, Turnberry residential, the project or 

16:25:43 8 the transactions contemplated hereby that, taken as a whole, is 

16:25:48 9 inconsistent in a material and adverse manner with the 

16:25:51 10 information or other matter disclosed to them concerning such 

16:25:56 11 projects and the project taken as a whole." 

16:25:58 12          In other words, Bank of America, as a condition 

16:26:01 13 precedent to disbursing any funds, cannot have become aware of 

16:26:05 14 any adverse information. 

16:26:10 15          MR. CANTOR:  Your Honor, that ignores the rest of the 

16:26:12 16 agreement and the way that the funding mechanism was set up. 

16:26:18 17 Looking at 2.4.6:  "When the applicable conditions precedent set 

16:26:23 18 forth in Article 3 have been satisfied, the disbursement agent 

16:26:29 19 shall."  The rest of the contract, particularly 2.4.4 and 9.3.2, 

16:26:35 20 make it crystal clear that the disbursement agent's 

16:26:39 21 responsibility with respect to determining whether the 

16:26:41 22 conditions precedent set forth in Article 3 have been satisfied, 

16:26:45 23 that obligation is fulfilled if it receives a certification from 

16:26:51 24 the borrower that all of the conditions necessary to a borrowing 

16:26:55 25 have been satisfied. 
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16:26:56 1          When they get that certification and there's no 

16:26:58 2 allegation -- 

16:26:59 3          THE COURT:  So was there a certification that's part of 

16:27:02 4 anything in this record so far from Fontainebleau? 

16:27:07 5          MR. CANTOR:  I would say, Your Honor, there is no -- 

16:27:09 6 the process is the process.  The -- the -- the -- 

16:27:15 7          THE COURT:  Would you answer my question? 

16:27:17 8          MR. CANTOR:  I am trying to, Your Honor.  I apologize. 

16:27:19 9 There is no allegation that Fontainebleau made that 

16:27:23 10 representation.  There is also no allegation that they failed to 

16:27:25 11 make that representation. 

16:27:26 12          THE COURT:  Well, let me ask you about that.  Wouldn't 

16:27:29 13 that be an important part of your statement of claim that 

16:27:35 14 Fontainebleau failed to make representation, and there was a 

16:27:43 15 loan anyway?  I mean, isn't what Fontainebleau did or didn't do 

16:27:47 16 important to your claim as it relates to Bank of America? 

16:27:51 17          MR. HENNIGAN:  No. 

16:27:51 18          THE COURT:  Explain that to me. 

16:27:53 19          MR. HENNIGAN:  First of all, there's no allegation one 

16:27:54 20 way or the other in the complaint. 

16:27:58 21          THE COURT:  That's why I'm asking whether that's 

16:28:01 22 materially missing. 

16:28:02 23          MR. HENNIGAN:  It is not.  It might be important if we 

16:28:06 24 had failed to allege that Bank of America was actually on notice 

16:28:10 25 of adverse information, in which case we would have to then 
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16:28:13 1 allege that they were not in possession of the kind of 

16:28:16 2 documentation that would have permitted them to fund.  That's 

16:28:21 3 not our case. 

16:28:22 4          You know, for purposes of this discussion only, you 

16:28:25 5 know, we can assume here that Fontainebleau, you know, was at 

16:28:30 6 least filing routine documents that were saying that the thing 

16:28:35 7 was in balance, for example. 

16:28:36 8          What happens here is what happens when Bank of America 

16:28:40 9 is on notice and it's true that there is material adverse 

16:28:45 10 information out there that it can't and should not be permitted 

16:28:50 11 to ignore. 

16:28:51 12          Let me read from the reply brief of Bank of America 

16:28:55 13 from Page 3.  The second full paragraph about halfway down they 

16:29:00 14 say:  "There's no allegation that BANA ever received a notice of 

16:29:06 15 default under the disbursement agreement concerning the 

16:29:08 16 allegedly Lehman defaults.  In the absence of such notice, BANA 

16:29:14 17 was permitted to rely on, and indeed could not disregard, 

16:29:17 18 Fontainebleau's certification as to the satisfaction of the 

16:29:22 19 disbursement agent's conditions precedent to funding." 

16:29:25 20          A little footnote there:  We didn't make that 

16:29:27 21 allegation that there was such a certification, but they're flat 

16:29:32 22 wrong about the description of the complaint.  The complaint 

16:29:36 23 specifically says that you were on notice of a default because 

16:29:40 24 we sent it to you. 

16:29:43 25          MR. CANTOR:  Well, there's several problems with that. 
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16:29:46 1 First of all, all they allege in the complaint is that letters 

16:29:49 2 were sent.  They don't say whom they were sent to.  They don't 

16:29:53 3 describe the letters in any detail.  They certainly don't attach 

16:29:56 4 them.  The issue here is not -- 

16:29:59 5          THE COURT:  Well, how detailed do we have to get at 

16:30:02 6 this stage? 

16:30:03 7          MR. CANTOR:  Well, it's important, Your Honor, because 

16:30:05 8 they try to conflate all of the different roles that BofA had in 

16:30:11 9 this transaction and, admittedly, they had multiple roles. 

16:30:15 10          But there is a specific provision in the contracts that 

16:30:19 11 states that knowledge that BofA has in one context is not 

16:30:26 12 imputed to it in another context.  And so therefore if they sent 

16:30:30 13 a letter to Bank of American as lender or Bank of America as 

16:30:31 14 bank agent and said, "Hey, did you hear about the Lehman 

16:30:34 15 default," that's not notice to Bank of America as disbursement 

16:30:37 16 agent. 

16:30:38 17          And in any event, as remarkable as plaintiffs seem to 

16:30:41 18 believe it to be, the parties specifically decided that the 

16:30:47 19 disbursement agent, whether it be BofA or somebody else, was not 

16:30:52 20 going to be burdened with that issue of whether there were 

16:30:56 21 defaults or not.  9.3.2 makes it clear that the disbursement 

16:31:02 22 agent shall be protected in acting upon information that it 

16:31:07 23 receives from Fontainebleau; that notwithstanding anything else 

16:31:11 24 in the agreement to the contrary that in performing its duties, 

16:31:16 25 including approving advance requests, disbursement agent shall 
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16:31:19 1 be entitled to rely on certifications from the project entities. 

16:31:24 2          They want to read into that some notion -- 

16:31:27 3          THE COURT:  So I'm going around in circles a little bit 

16:31:30 4 because I asked about the issue of whether there was 

16:31:35 5 certification of nondefault.  Isn't that something that 

16:31:39 6 Fontainebleau had to submit along with its request? 

16:31:42 7          MR. CANTOR:  Yes, Your Honor.  In order for them to 

16:31:44 8 establish that we breached our obligations, they have to 

16:31:48 9 plead -- and they have not -- that Fontainebleau failed to 

16:31:52 10 certify that there was compliance and we went ahead and issued a 

16:31:59 11 confirmation notice anyway. 

16:32:01 12          They don't allege that, so they have not properly 

16:32:03 13 alleged a breach by Bank of America as disbursement agent. 

16:32:09 14          THE COURT:  I understand a lot of this comes down to 

16:32:13 15 technical arguments.  I'm going to back off for a moment.  It's 

16:32:27 16 difficult because the matters alleged, the two breaches, I mean, 

16:32:29 17 Lehman and, what was it, Nevada Bank -- 

16:32:32 18          MR. HENNIGAN:  Yes. 

16:32:34 19          THE COURT:  -- were known to the plaintiffs and Bank of 

16:32:37 20 America and everybody else. 

16:32:41 21          MR. CANTOR:  Arguably, Your Honor, there were other -- 

16:32:43 22          THE COURT:  So how could Fontainebleau certify there 

16:32:49 23 was no default when those two issues were clearly on the table? 

16:32:56 24          MR. CANTOR:  I don't know.  I can't speak for 

16:32:58 25 Fontainebleau. 
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16:32:59 1          THE COURT:  Well, that's what I'm struggling with here, 

16:33:03 2 is whether in order for your side, your complaint, is that an 

16:33:06 3 essential allegation, that in addition to knowledge there was 

16:33:13 4 no certification of nondefault. 

16:33:16 5          MR. HENNIGAN:  No, Your Honor. 

16:33:18 6          THE COURT:  That's where I'm struggling. 

16:33:20 7          MR. HENNIGAN:  The case that we've alleged and the one 

16:33:22 8 that we're going to stand on is:  What is the obligation of Bank 

16:33:27 9 of America as bank agent -- let's draw a circle around it -- as 

16:33:32 10 bank agent when it knows that that certification is false? 

16:33:37 11          THE COURT:  Okay.  I understand your position because 

16:33:39 12 you're at a pleading stage.  This is something that may be more 

16:33:43 13 appropriate at a summary judgment argument on their side of the 

16:33:46 14 equation.  You're arguing they knew.  Whether they knew because 

16:33:52 15 of one means or another, I'm not sure they have to. 

16:33:59 16          MR. CANTOR:  That's an interesting claim and one that 

16:34:02 17 they might have wanted to plead, and we would have moved against 

16:34:05 18 it and dealt with it.  But what they pled is that Bank of 

16:34:07 19 America as disbursement agent should not have approved advance 

16:34:11 20 requests or should have issued stop funding notices.  That's 

16:34:15 21 different than what Bank of America as bank agent should have 

16:34:18 22 done. 

16:34:18 23          These are divided.  These positions are divided up, and 

16:34:22 24 you can't conflate them and place Bank of America as 

16:34:25 25 disbursement agent for which it was paid not by the lenders but 
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16:34:29 1 by the borrower a paltry sum and say that it's going to be 

16:34:34 2 responsible for a billion eight in financing if it wrongly 

16:34:38 3 approves an advance request when the language of the contract is 

16:34:42 4 so clear that all it was doing was checking boxes and making 

16:34:45 5 sure that documents were attached. 

16:34:47 6          Do they have a claim against Bank of America as bank 

16:34:51 7 agent under the credit agreement for not taking action?  I don't 

16:34:54 8 know, but that's not what they've pled here.  It's clear from 

16:34:58 9 the complaints.  Paragraph 176 of the Avenue complaint talks 

16:35:02 10 specifically about approving advance requests and failing to 

16:35:09 11 issue stop funding notices.  The same is truth with respect to 

16:35:15 12 the Aurelius complaint.  I don't have specific paragraph now but 

16:35:19 13 it's in the third claim. 

16:35:20 14          They're now arguing a different claim than the one they 

16:35:24 15 pled, and it's sufficiently different that it doesn't even come 

16:35:27 16 within the normal rules about reading a pleading broadly and 

16:35:31 17 allowing them to state any claim.  It's a different claim 

16:35:34 18 against a difficult entity. 

16:35:35 19          It so happens in this case that BofA had multiple 

16:35:40 20 roles, but they've asserted a claim against the disbursing 

16:35:42 21 agent.  They've failed to plead it as such.  If they want to try 

16:35:44 22 to plead a claim against the bank agent, well, they had a chance 

16:35:47 23 to do that and they didn't. 

16:35:48 24          THE COURT:  Anything else.  Any last points? 

16:35:51 25          MR. HENNIGAN:  Your Honor, I think he's confusing 
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16:35:54 1 complaints.  In our complaint, the Avenue complaint, there is no 

16:35:58 2 allegation that Bank of America failed to perform its 

16:36:02 3 responsibilities as disbursement agent.  We very clearly allege 

16:36:04 4 that they were both the bank agent and the disbursement agent. 

16:36:08 5          We then allege that Bank of America failed in its 

16:36:12 6 responsibilities throughout.  You know, that's what we pleaded. 

16:36:15 7 You know, I don't want, you know, the power of the argument here 

16:36:19 8 to change the words on the page.  We pleaded Bank of America 

16:36:23 9 breached its responsibilities. 

16:36:25 10          Now, I have to tell you something.  I've spent a fair 

16:36:29 11 amount of time trying to figure out this metaphysical difference 

16:36:33 12 between the Bank of America as disbursement agent and the Bank 

16:36:35 13 of America as bank agent and the Bank of America as funding 

16:36:39 14 agent.  You know, I don't know how that works. 

16:36:40 15          You know, I'd kind of understand if they had told me 

16:36:43 16 that their Milan branch -- 

16:36:46 17          THE COURT:  Were they a draw lender, too? 

16:36:48 18          MR. HENNIGAN:  Yes, they were. 

19          THE COURT:  Okay. 

16:36:52 20          MR. HENNIGAN:  No, no.  They were a revolving lender. 

16:36:54 21          THE COURT:  They were a revolving lender.  Okay. 

16:36:56 22          MR. HENNIGAN:  So I don't know understand exactly how 

16:36:58 23 you get knowledge in one capacity and not in another capacity if 

16:37:01 24 you're the same person. 

16:37:03 25          THE COURT:  Well, I mean, part of the problem, too, is 
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16:37:06 1 Bank of America as revolving lender says, "Well, we knew there 

16:37:12 2 were defaults which is one of the reasons why we didn't fund 

16:37:17 3 Fontainebleau, and that's why we shouldn't be subject to any 

16:37:20 4 liability to them." 

16:37:21 5          MR. CANTOR:  That is why, Your Honor, it is important 

16:37:23 6 to read -- 

16:37:25 7          THE COURT:  So does one half communicate with the other 

16:37:27 8 half in Bank of America or -- 

16:37:29 9          MR. CANTOR:  But, Your Honor, that's why it's important 

16:37:31 10 to read the documents and take their words as they are written, 

16:37:35 11 not as they are characterized by counsel.  The issue here with 

16:37:38 12 respect to advance requests and stop funding notices is not 

16:37:43 13 knowledge, it's notice.  All right.  The question is whether 

16:37:50 14 BofA as disbursement agent received a notice. 

16:37:54 15          THE COURT:  From whom? 

16:37:55 
 
16:37:55 

16          MR. CANTOR:  From the bank agent.  But the reason why 

17 it's important that they -- 

16:37:56 18          THE COURT:  From whom? 

16:37:57 19          MR. CANTOR:  From Bank of America as bank agent. 

16:38:02 20          THE COURT:  So one division sends a notice to the other 

16:38:07 21 division?  Is that what you're saying? 

16:38:07 22          MR. CANTOR:  The reason that would be important, Your 

16:38:08 23 Honor, is because if you look -- 

16:38:09 24          THE COURT:  Is that what you're saying? 

16:38:11 25          MR. CANTOR:  They would need to paper it correctly. 
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16:38:13 1 It's not enough to assume that someone told someone else.  They 

16:38:17 2 would need to paper it. 

16:38:18 3          Your Honor, the reason that's important, as ridiculous 

16:38:21 4 as some people may think it sounds, is because if you look at 

16:38:25 5 2.5.1, Bank of America as disbursement agent is then supposed to 

16:38:29 6 provide a copy of that notice of default to Fontainebleau when 

16:38:33 7 it issues a stop funding notice to Fontainebleau saying we're 

16:38:36 8 not giving you the money that you want. 

16:38:38 9          If they don't receive the notice, then they can't 

16:38:41 10 provide that notice to Fontainebleau.  Again, Your Honor, let 

16:38:45 11 me, by the way, just before I move -- 

16:38:50 12          THE COURT:  We're going to have to wrap up in a few 

16:38:52 13 minutes. 

16:38:53 14          MR. CANTOR:  Yeah.  The complaint, Paragraph 154 -- let 

16:38:57 15 me make sure I'm looking at -- well, I'm sorry.  That's the 

16:39:01 16 other firm's complaints. 

16:39:07 17          Paragraph 176 of the Hennigan, Bennett & Dorman 

16:39:13 18 complaint says that, beginning in Paragraph 176: 

16:39:16 19          "Beginning with Advance Requests made in September 

16:39:20 20     2008, and continuing through the March 25 Advance Request, 

16:39:24 21     BofA materially breached its duties under the Disbursement 

16:39:29 22     Agreement by improperly approving Advance Requests that 

16:39:32 23     failed to meet one or more of the conditions precedent under 

16:39:36 24     § 3.3 of the Disbursement Agreement, improperly issuing 

16:39:41 25     Advance Confirmation Notices, improperly failing to issue 
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16:39:42 
 
16:39:43 

1     Stop Funding Notices." 

2          Your Honor, those -- 

16:39:46 3          MR. HENNIGAN:  Can we finish the sentence? 

16:39:47 4          MR. CANTOR:  Let me finish it!  Let's see.  Where did I 

16:39:50 5 leave off? 

16:39:53 6          "And improperly disbursing funds from the Bank Proceeds 

16:39:57 7     Account pursuant to such deficient Advance Requests." 

16:40:00 8          Your Honor, the first three of those are 

16:40:05 9 responsibilities of the disbursement agent.  They are not 

16:40:09 10 responsibilities of the bank agent. 

16:40:11 11          The final one flows from the notice that they get from 

16:40:16 12 the disbursement agent which in 2.4.6, I said, provides that 

16:40:20 13 when they get this advance confirmation notice, they shall fund. 

16:40:24 14 So for them to say that their allegations are not about BofA in 

16:40:29 15 its role as the disbursement agent is totally contrary to 

16:40:33 16 Paragraph 176.  It's only the disbursement agent that has the 

16:40:36 17 obligation to issue Advance Confirmation Notices, Stop Funding 

16:40:38 18 Notices, and approve Advance Requests. 

16:40:40 19          THE COURT:  I can't wait to hear this argument in front 

16:40:43 20 of a jury. 

16:40:45 21          MR. HEATON:  Your Honor, may I have ten seconds? 

16:40:47 22          THE COURT:  Just last words. 

16:40:48 23          MR. HEATON:  Very last, just to this point, the 

16:40:50 24 Aurelius complaint at Paragraph 152.  BofA's failure to fulfill 

16:40:57 25 its obligation as bank agent, (administrative agent), and/or 
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16:41:00 1 disbursement agent by approving Advance Requests constitutes a 

16:41:03 2 material breach of its obligations under the disbursement 

16:41:07 3 agreement. 

16:41:08 4          The idea that we don't allege breaches of duties as 

16:41:12 5 both bank agent and disbursement agent is belied by just going 

16:41:16 6 back and reading these allegations, Your Honor. 

16:41:18 7          MR. CANTOR:  And, Your Honor, the contract is crystal 

16:41:21 8 clear that the bank agent doesn't approve advance requests.  So 

16:41:24 9 they could allege whatever they want about the bank agent but if 

16:41:27 10 it's not an obligation in the contract, it doesn't establish a 

16:41:31 11 breach. 

16:41:31 12          THE COURT:  All right.  Thank you for your appearances 

16:41:33 13 today. 

16:41:35 14          MR. HENNIGAN:  Thank you, Your Honor. 

16:41:35 15          THE COURT:  It's going to take me a little time to work 

16:41:37 16 through some of these matters, but I appreciate all work that 

16:41:40 
 
16:41:41 

17 you've done on it.  Have a nice weekend. 

18          MR. HEATON:  Thank you very much, Your Honor. 

16:41:45 19     [The proceedings conclude at 4:41 p.m., 5/7/10.] 

20 

21 

22 

23 

24 
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Oral Argument 
4 

1 09:59:12          THE COURTROOM DEPUTY:  All rise.  The Honorable 

2 09:59:15 Alan S. Gold presiding.  This Court is in session. 

3 09:59:18          THE COURT:  Good morning, everyone.  Please be seated. 

4 09:59:41          May I have appearances this morning on Case 09-2106. 

5 09:59:46          MR. DILLMAN:  Good morning, Your Honor.  Kirk Dillman 

6 09:59:49 for the Nevada term lenders. 

7 09:59:50          MR. AMRON:  Good morning, Your Honor.  Brett Amron on 

8 09:59:53 behalf of plaintiffs ACP Master, Ltd. and Aurelius Capital 

9 09:59:58 Master, Ltd. 

10 09:59:58          THE COURT:  All right.  Thank you. 

11 10:00:00          MR. CANTOR:  Good morning, Your Honor.  Dan Cantor, 

12 10:00:03 O'Melveny & Myers, on behalf of Bank of America, N.A. and 

13 10:00:07 Merrill Lynch Capital Corp. 

14 10:00:10          MR. RASILE:  Good morning, Your Honor.  Craig Rasile of 

15 10:00:12 Hunton & Williams, also co-counsel with Mr. Cantor for Bank of 

16 10:00:14 America, N.A. and Merrill Lynch. 

17 10:00:20          MR. WOLL:  Good morning, Your Honor.  David Woll from 

18 10:00:23 Simpson Thacher & Bartlett, for J. P. Morgan Chase Bank, 

19 10:00:23 Barclays, Royal Bank of Scotland and Deutsche Bank. 

20 10:00:25          THE COURT:  All right.  Thank you. 

21 10:00:25          MR. RUBINSTEIN:  Good morning, Your Honor.  Aaron 

22 10:00:27 Rubinstein from Kaye Scholer on behalf of HSH Nordbank. 

23 10:00:35          MR. MAHER:  Your Honor, Steven Maher from Shutts & 

24 10:00:36 Bowen here for Sumitomo Mitsui Banking Corporation. 

25 10:00:40          THE COURT:  Give me a moment.  There are some who are 

January 7, 2011 
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Oral Argument 
5 

1 10:00:44 joining us by telephone but will not be participating through 

2 10:01:01 appearances. 

3 10:01:06          All right.  Thank you.  Good morning to those who have 

4 10:01:09 joined us.  I'm not going to take appearances over the phone.  I 

5 10:01:14 have had appearances from counsel here in court. 

6 10:01:19          We are here this morning on the plaintiff term lenders' 

7 10:01:23 joint motion for partial final judgment.  So let me ask as we 

8 10:01:32 start our discussions:  Why would you not have the same type of 

9 10:01:42 benefit of arguing on the issue which directly concerns you that 

10 10:01:50 the trustee has already filed by way of filing amicus briefs? 

11 10:01:58          MR. DILLMAN:  Your Honor, Kirk Dillman for the term 

12 10:02:00 lenders.  I will be arguing on behalf of the term lenders today. 

13 10:02:04          A couple of things:  One, there is no guarantee that we 

14 10:02:07 will be permitted to file an amicus brief -- it is discretionary 

15 10:02:11 with the appellate court -- and there is even less guarantee 

16 10:02:14 that we would be permitted to argue.  The reality, however, is 

17 10:02:18 even if those things were granted, an amicus simply doesn't have 

18 10:02:24 the same standing as a party to an appeal. 

19 10:02:27          But if we were permitted to file an amicus brief and 

20 10:02:32 argue, then there really isn't any reason for delay in terms of 

21 10:02:37 a 54(b) certification.  If we are going to be there anyway, if 

22 10:02:42 we are going to be arguing and presenting our opinions to the 

23 10:02:45 Court, that everyone who is there, all arguments will be aired 

24 10:02:50 and there will be no reason not to have that be final and 

25 10:02:53 binding upon us. 
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Oral Argument 
6 

1 10:02:55          It is one of the benefits.  It is the primary benefit 

2 10:02:59 of an MDL proceeding, to have a situation where all parties may 

3 10:03:03 air their views on the same issues before one Court at one time 

4 10:03:08 and hopefully get a final decision, so that is what we would 

5 10:03:12 hope for. 

6 10:03:12          THE COURT:  But let me ask you this:  Because the 

7 10:03:15 primary ground had to do with standing, to make the argument, if 

8 10:03:23 you go 54(b), doesn't the Eleventh Circuit have to address that 

9 10:03:27 issue before letting you argue on the merits on the 

10 10:03:35 interpretation question? 

11 10:03:36          MR. DILLMAN:  Your Honor, a couple of things.  The 

12 10:03:38 first answer, the short answer, is no, I don't believe so.  The 

13 10:03:40 Court can reach the conclusion on the fully drawn -- which it 

14 10:03:44 will have to reach no matter what, and if the Court agrees with 

15 10:03:48 this Court, that the failure to fund claims in our case were 

16 10:03:51 properly dismissed, the summary judgment was properly denied in 

17 10:03:55 the trustee's case, then the standing issue will never have to 

18 10:04:03 be reached. 

19 10:04:04          We suspect that the Eleventh Circuit would find those 

20 10:04:09 efficiencies compelling and would, in fact, sequence their 

21 10:04:12 deliberations in that manner. 

22 10:04:15          THE COURT:  What arguments would you envision making on 

23 10:04:19 the fully drawn question that would not already be covered by 

24 10:04:23 the trustee and also any amicus brief that you file, assuming 

25 10:04:28 that you are permitted to do so? 
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Oral Argument 
7 

1 10:04:30          MR. DILLMAN:  Well, Your Honor, if we are permitted to 

2 10:04:32 file an amicus brief, we would make the arguments that we would 

3 10:04:36 make if we were an appellant, so we wouldn't be making any new 

4 10:04:40 or different arguments as an appellant. 

5 10:04:41          As I say as an appellant we have the virtue of having 

6 10:04:46 full standing to be there and also we have the finality of the 

7 10:04:51 decision. 

8 10:04:51          One thing that I should point out, Your Honor, is -- 

9 10:04:55          THE COURT:  Is the real difference and practical effect 

10 10:05:01 if you go 54(b) instead of amicus, you might have the 

11 10:05:05 opportunity to stand up and make some additional oral argument? 

12 10:05:09          MR. DILLMAN:  If we went 54(b) as opposed to amicus and 

13 10:05:16 were permitted to argue, we would have the same opportunity to 

14 10:05:20 present to the Court; however, what we would not have is the 

15 10:05:26 finality.  We would not have the standing and we would impose 

16 10:05:32 upon the Ninth and the Second Circuits these same issues. 

17 10:05:36          Let me pause there for a moment because I think this is 

18 10:05:38 an important point that at least wasn't expressly made in our 

19 10:05:43 papers. 

20 10:05:43          If the trustee's motion is brought without us as an 

21 10:05:49 appellate and we do not have finality, what is going to happen? 

22 10:05:53 At the end of this case, those issues will then be determined by 

23 10:06:00 the Court, by the jurisdiction in which the matter then resides. 

24 10:06:04          These matters will be remanded to their home districts 

25 10:06:09 upon the conclusion of pretrial proceedings.  When they are, we 
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Oral Argument 
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1 10:06:16 will go back to Nevada which is governed by the Ninth Circuit. 

2 10:06:22          The ACP plaintiffs will go back to New York, governed 

3 10:06:25 by the Second Circuit.  The trial will be held.  There will be a 

4 10:06:29 judgment and at that point, the appeal of these issues by the 

5 10:06:33 term lenders will be had. 

6 10:06:34          Who will hear that?  The Ninth Circuit will in our 

7 10:06:38 case; the Second Circuit will in the Aurelius case.  We have now 

8 10:06:42 burdened two additional circuits with the exact same issues, 

9 10:06:46 facts and parties that could now be, with a 54(b) certification, 

10 10:06:52 before the Eleventh Circuit. 

11 10:06:53          I am told that the Eleventh Circuit briefing process 

12 10:06:57 has been delayed until sometime in February.  It has been 

13 10:07:01 delayed because there is an ongoing mediation with the Eleventh 

14 10:07:05 Circuit mediator.  We have actually asked to be a part of that. 

15 10:07:10 We have been told that, pending this motion, we are respectfully 

16 10:07:14 not invited. 

17 10:07:15          We think that the granting of 54(b) relief would 

18 10:07:21 therefore have the other salutary effect not only of not 

19 10:07:24 imposing on additional districts these issues but on, perhaps, 

20 10:07:29 promoting a global settlement of these issues. 

21 10:07:32          THE COURT:  When is the mediation set? 

22 10:07:34          MR. DILLMAN:  Your Honor, I don't have that information 

23 10:07:36 except I have communications from the mediator to the effect 

24 10:07:39 that we have been disinvited.  There is a mediation that is 

25 10:07:46 pending on other matters next week, and I believe the sort of 
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Oral Argument 
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1 10:07:49 separate mediation or separate issues raised here, as far as I 

2 10:07:53 know -- and counsel across the aisle can comment -- but as far 

3 10:07:58 as I know, there hasn't been a date set for that continued 

4 10:08:03 mediation. 

5 10:08:03          THE COURT:  Let me interrupt your presentation for a 

6 10:08:04 moment and turn to the other side.  What about these points that 

7 10:08:11 are raised with regard to any additional appeals to other 

8 10:08:20 circuits and would it make sense if they are fully part of 

9 10:08:28 global mediation with the 54(b) partial final judgment? 

10 10:08:31          MR. CANTOR:  Thank you, Your Honor.  Dan Cantor from 

11 10:08:34 O'Melveny & Meyers. 

12 10:08:36          THE COURT:  Doesn't that make some sense? 

13 10:08:40          MR. CANTOR:  It actually does not, Your Honor, 

14 10:08:41 respectfully, and let me explain why not, certainly with respect 

15 10:08:45 to the argument about involving the other circuits. 

16 10:08:47          As an initial matter, it is a speculative argument 

17 10:08:50 because if, in fact, this case ultimately gets resolved, the 

18 10:08:54 disbursement agent agreement claims that are still remaining in 

19 10:08:57 the case between Bank of America and the term lenders gets 

20 10:09:00 resolved on summary judgment by Your Honor, that appeal would go 

21 10:09:03 to the Eleventh Circuit. 

22 10:09:03          So it is not even entirely clear that this case on an 

23 10:09:07 appellate level would end up in either the Ninth or the Second 

24 10:09:10 Circuit, but even if that were the case, Your Honor, quite 

25 10:09:13 frankly, that makes it even more clear why 54(b) relief is 
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1 10:09:18 inappropriate because there is going to be an appeal at the end 

2 10:09:21 of the litigation between the term lenders and Bank of America. 

3 10:09:25          I know that in my bones and anyone who has been 

4 10:09:27 anywhere close to this litigation knows that one side or the 

5 10:09:30 other will be appealing the ultimate outcome of that case. 

6 10:09:34          So if, in fact, that appeal is going to happen at all, 

7 10:09:39 it makes far more sense -- and this is what the second sentence 

8 10:09:44 of 54(b) is designed to accomplish -- and the basic policy of 

9 10:09:48 not having piecemeal appeals is designed to avoid where you 

10 10:09:53 would have a situation where the Ninth or the Second Circuit is 

11 10:09:56 going to have to learn all about this case anyways.  You 

12 10:09:59 shouldn't have them have to do it only for half the case. 

13 10:10:03          THE COURT:  What if you have, continuing our discussion 

14 10:10:05 of theoretical possibilities, inconsistent ruling among the 

15 10:10:09 circuits? 

16 10:10:10          MR. CANTOR:  Obviously, Your Honor, that would be a 

17 10:10:13 situation that would be something that you would prefer to 

18 10:10:15 avoid. 

19 10:10:16          THE COURT:  Right, but that wouldn't benefit anybody, 

20 10:10:18 would it? 

21 10:10:19          MR. CANTOR:  It would not benefit anyone, although I 

22 10:10:22 would suspect that although they would not be bound by any 

23 10:10:25 determination by the Eleventh Circuit, they certainly would be 

24 10:10:27 well influenced by the fact that a panel has already considered 

25 10:10:31 these questions and ruled upon them. 
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1 10:10:34          But I think more fundamentally, Your Honor, what that 

2 10:10:37 argument reveals is a basic misunderstanding by the term lenders 

3 10:10:43 of what 54(b) is about.  It is not about -- you can't look at 

4 10:10:48 this issue or this argument, rather, on an issue-by-issue basis. 

5 10:10:52 The question is not how many appeals are there going to be on 

6 10:10:56 the fully drawn issue.  The question is how many appeals are 

7 10:11:00 there going to be in the case of term lenders versus revolving 

8 10:11:06 lenders. 

9 10:11:07          The term lenders want there to be two different appeals 

10 10:11:09 in that case and Rule 54(b), and all the Eleventh Circuit 

11 10:11:13 authority on Rule 54(b) make it clear that if you are going to 

12 10:11:18 have two separate appeals in a single case, one on an 

13 10:11:22 interlocutory basis and one at the end of the case, that the 

14 10:11:25 movant under 54(b) has to satisfy an extremely high burden in 

15 10:11:30 order to justify that relief. 

16 10:11:33          The Eleventh Circuit in the Eberhini case and in the 

17 10:11:36 Vann case has made it clear that the circumstances justifying 

18 10:11:40 54(b) relief are going to be encountered only rarely and that 

19 10:11:45 District Courts are supposed to be conservative in ruling on 

20 10:11:49 54(b) motions and that it is reserved for the unusual case where 

21 10:11:52 there is a pressing need on the part of the movant.  The Vann 

22 10:11:58 Court called it the infrequent harsh case. 

23 10:12:02          Well, pressing need, unusual case, infrequent harsh 

24 10:12:04 case, that couldn't be further from what the term lenders are 

25 10:12:10 facing here.  They are merely complaining about the 
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1 10:12:11 inconvenience of the fact that there is another appeal that 

2 10:12:15 raises an issue, but not all of the issues that would be raised 

3 10:12:20 in their appeals, and that it is proceeding first. 

4 10:12:24          You know, they were content to not appeal Your Honor's 

5 10:12:28 May 28th ruling when it first came out.  They didn't seek 

6 10:12:31 reconsideration.  They didn't move for 1292(b) relief.  They 

7 10:12:34 were perfectly fine with this case proceeding along the normal 

8 10:12:38 path until the Fontainebleau trustee dismissed the rest of its 

9 10:12:44 claims and got the right to immediately appeal the fully drawn 

10 10:12:48 ruling.  That was when they suddenly decided that they needed to 

11 10:12:52 appeal Your Honor's ruling. 

12 10:12:53          But whatever it is that they feel that they will suffer 

13 10:12:58 as a result of the Fontainebleau trustee arguing this issue 

14 10:13:01 before they get a chance to do so, that is not the kind of 

15 10:13:05 hardship or prejudice or pressing need -- 

16 10:13:08          THE COURT:  Let me talk more practical to you than 

17 10:13:12 technical if you don't mind. 

18 10:13:13          MR. CANTOR:  Okay.  Sure. 

19 10:13:15          THE COURT:  What would be the harm for the Eleventh 

20 10:13:17 Circuit to have a choice, which really comes down to -- and I 

21 10:13:23 will get back to that in a second -- of looking at these issues 

22 10:13:29 with respect to both cases and also determine their standing? 

23 10:13:34          MR. CANTOR:  Well, that is the part, Your Honor, -- 

24 10:13:36          THE COURT:  What would be the harm to your side to tee 

25 10:13:40 off all these issues and get one opinion on it? 
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1 10:13:45          MR. CANTOR:  Well, among other things, Your Honor, the 

2 10:13:48 issue of the credit agreement breach is one that could be mooted 

3 10:13:54 by the proceedings that are going to happen on the disbursement 

4 10:13:58 agreement claims that are going forward in Your Honor's court 

5 10:14:01 simultaneously with the appeal that is going on at the Eleventh 

6 10:14:03 Circuit. 

7 10:14:04          We spoke to counsel for the term lenders when they 

8 10:14:09 first raised this issue and they were adamant that they didn't 

9 10:14:11 want to do anything that was going to prejudice their 2012 trial 

10 10:14:15 date on the disbursement agent claims. 

11 10:14:18          But in order to prevail on the disbursement agent 

12 10:14:21 claims, one of the things that they are going to have to show is 

13 10:14:24 that there were defaults, events of default, by Fontainebleau. 

14 10:14:29          But as Your Honor recognized in the summary judgment 

15 10:14:32 ruling in the Fontainebleau case and as we discussed with Your 

16 10:14:36 Honor in the briefing on the motion to dismiss in this case, if 

17 10:14:41 it is established by the term lenders, as they must, that there 

18 10:14:46 were defaults by Fontainebleau, and the events of default that 

19 10:14:50 they are talking about in their complaint happened long, long, 

20 10:14:54 long before March 2009, then there would be no breach claim 

21 10:15:02 under the credit agreement for failure to fund the March 

22 10:15:05 borrowing request because Fontainebleau would have already been 

23 10:15:08 in material breach of the credit agreement. 

24 10:15:10          So we would be going up to the Eleventh Circuit on an 

25 10:15:15 issue that, from a standing perspective, Your Honor has already 
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1 10:15:19 determined they don't have the right to be heard on.  That is 

2 10:15:25 what your standing ruling is, is that they are not a beneficiary 

3 10:15:28 of the fully drawn provision and therefore they don't have a 

4 10:15:32 right to be heard on it. 

5 10:15:33          So it is really getting it backwards that they want to 

6 10:15:36 go up to the Eleventh Circuit in an extraordinary procedural 

7 10:15:41 mechanism that is to be invoked rarely so that they can argue 

8 10:15:44 about the contract interpretation of a provision that Your Honor 

9 10:15:48 said they don't have the power to enforce.  In any event, they 

10 10:15:51 are talking about a claim that could be mooted by the ongoing 

11 10:15:54 litigation. 

12 10:15:55          So that's the prejudice to us, Your Honor, in addition 

13 10:15:58 to, respectfully, you know, what's the harm is not the proper 

14 10:16:04 standard.  The Eleventh Circuit has made it clear that it is a 

15 10:16:07 lot more serious than okay, you know, it would be convenient. 

16 10:16:11          THE COURT:  Then they would tell us that I have 

17 10:16:15 overstepped my bounds and they are going to limit their 

18 10:16:19 discussion, in which case the other side then says, "Well, we 

19 10:16:23 want at least the opportunity to file amicus on this." 

20 10:16:27          So then we're back to the amicus issue.  One way or the 

21 10:16:30 other, they're going to try to get their position heard with 

22 10:16:33 respect to the fully drawn question. 

23 10:16:38          MR. CANTOR:  Your Honor, it is interesting -- 

24 10:16:39          THE COURT:  The only issue is whether they have any 

25 10:16:41 opportunity to argue about the standing issue at that same time. 
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1 10:16:45          MR. CANTOR:  Your Honor, it was interesting that when 

2 10:16:47 you asked them what new arguments, different arguments, they 

3 10:16:50 would raise that aren't going to be raised by the trustee, 

4 10:16:55 whether intentionally or by inadvertence, they actually didn't 

5 10:16:59 answer that question because, quite frankly, either answer 

6 10:17:01 doesn't help them on this motion. 

7 10:17:04          Either their arguments are going to be exactly the same 

8 10:17:06 or their arguments are going to be different, in which case 

9 10:17:09 their point about not burdening the Eleventh Circuit makes no 

10 10:17:11 sense because now they are, in fact, burdening the Eleventh 

11 10:17:14 Circuit with additional issues that they wouldn't otherwise have 

12 10:17:17 to address. 

13 10:17:18          THE COURT:  Point well taken but let me turn back. 

14 10:17:22 What do you have to say with respect to their position? 

15 10:17:24          MR. DILLMAN:  Well, Your Honor, a lot was just said. 

16 10:17:27 Let me go back to, I think, where your question started with 

17 10:17:32 counsel. 

18 10:17:33          As a practical matter, why do we care?  Why is there 

19 10:17:37 any reason that we should not be in the Eleventh Circuit arguing 

20 10:17:43 these issues? 

21 10:17:44          Counsel suggested that we had somehow not cared about 

22 10:17:46 this in the first instance and had delayed, had not sought 

23 10:17:51 reconsideration, had not sought a 54(b) certification because we 

24 10:17:56 had determined that we didn't want to be in the Court of Appeal. 

25 10:17:58          Far from it, Your Honor.  We would have loved, in May 

January 7, 2011 

Case 1:10-cv-20236-ASG   Document 63   Entered on FLSD Docket 02/22/2011   Page 15 of 32



Oral Argument 
16 

1 10:18:01 of last year, to go up on appeal.  We would have liked to have 

2 10:18:05 gotten finality on this.  We would have liked to have gotten the 

3 10:18:08 revolving lenders back in this case.  This is now a 

4 10:18:11 one-defendant case where it was eleven before. 

5 10:18:14          It was our assessment, however, at that time that 

6 10:18:17 neither this Court nor the Eleventh Circuit would have looked 

7 10:18:20 favorably upon the multiple appeals that that would have 

8 10:18:26 created.  How so? 

9 10:18:27          You had already denied the 1292(b) motion for 

10 10:18:30 Fontainebleau.  Therefore, they were going to only be able to 

11 10:18:35 have an appeal of that issue at the end of their case.  And so 

12 10:18:41 by definition if we were to seek 54(b) relief at that time, we 

13 10:18:45 would have created the situation of multiple considerations by 

14 10:18:48 the Eleventh Circuit on these issues. 

15 10:18:52          That situation has now come full circle.  When Your 

16 10:18:56 Honor granted the trustee's motion to dismiss claims, to allow 

17 10:19:01 the trustee to appeal, that now gave an opportunity to have this 

18 10:19:07 issue decided once by the Eleventh Circuit now. 

19 10:19:13          I go back to the practical question:  What is the 

20 10:19:18 possible harm?  Why is the Eleventh Circuit going to be burdened 

21 10:19:20 with a couple of additional arguments? 

22 10:19:23          I think that they can handle that.  I think the 

23 10:19:26 Eleventh Circuit will want to have before it when it considers 

24 10:19:29 these issues all points of view.  They will be disappointed if 

25 10:19:35 at the end of the case it is determined that they weren't given 
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1 10:19:38 arguments. 

2 10:19:39          Now, Your Honor has pointed to the issue of an amicus 

3 10:19:44 possibility.  Yes, that exists, but then we get back to the 

4 10:19:48 multiplicity of appeals throughout the circuits that will result 

5 10:19:51 if we are not there. 

6 10:19:52          THE COURT:  Well, I mean, the truth of the matter is 

7 10:19:55 the Eleventh Circuit calls the shots on the issue because if I 

8 10:20:03 grant your motion, it can take a look at what I've done and say 

9 10:20:09 that the entry of partial final judgment under 54(b) was 

10 10:20:13 improper and dismiss it, and they have done so. 

11 10:20:21          One case I found was Lloyd Noland Foundation, Inc. 

12 10:20:25 versus Tenet Health Care, 483 F.3d 773, decided in 2007, and 

13 10:20:40 there are others. 

14 10:20:44          So the Eleventh Circuit can decide, in effect, what is 

15 10:20:48 in the interest of all the parties as they see it through the 

16 10:20:52 appellate lens. 

17 10:20:58          The question is whether it makes sense to give them 

18 10:21:01 that opportunity and the opportunity for the other side to move 

19 10:21:04 to dismiss it as being improperly filed, I suppose, and the 

20 10:21:07 Eleventh Circuit can decide that question. 

21 10:21:10          MR. DILLMAN:  Well, Your Honor, I would point to the 

22 10:21:13 Yarn Processing case as another case where the Eleventh Circuit 

23 10:21:16 rejected a 54(b) certification, saying that there hadn't been 

24 10:21:19 sufficient grounds established. 

25 10:21:20          The Eleventh Circuit has shown no reluctance to step in 
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1 10:21:22 when it does not want to be bothered by appeals that it does not 

2 10:21:25 consider to be appropriate under Rule 54(b). 

3 10:21:29          I think, Your Honor, as a final matter we have to ask 

4 10:21:34 ourselves:  Why are the defendants fighting so hard to keep us 

5 10:21:40 out of the Eleventh Circuit?  They are going to be there.  They 

6 10:21:43 will be there.  It is not going to be a stitch more for them. 

7 10:21:47 They will fly out.  They will make their appearance.  They will 

8 10:21:50 have to address the standing argument, but they will have to 

9 10:21:53 address that sometime anyway. 

10 10:21:54          THE COURT:  They think you are too good an advocate up 

11 10:21:57 there. 

12 10:21:57          MR. DILLMAN:  Well, Your Honor, it is obviously 

13 10:22:00 strategic, not equitable, in terms of their desires here. 

14 10:22:05          I want to emphasize this is an MDL proceeding.  This is 

15 10:22:09 set up for just these efficiencies, and I would suggest that the 

16 10:22:15 MDL panel, if looking at this, would say we don't want these 

17 10:22:18 appeals to be heard in different circuits.  That's why we sent 

18 10:22:22 it to Judge Gold.  That's why we sent it to have the Eleventh 

19 10:22:26 Circuit oversee these matters. 

20 10:22:28          I think it is fundamentally inconsistent with the whole 

21 10:22:31 reason that all of us are here before you, that you would not 

22 10:22:35 permit us 54(b) certification. 

23 10:22:37          THE COURT:  What is your response to the issue of the 

24 10:22:39 global mediation?  With a 54(b) in their favor, they would have 

25 10:22:45 a place at the table. 
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1 10:22:46          Why wouldn't you want them to have a place at the 

2 10:22:49 table? 

3 10:22:49          MR. CANTOR:  Your Honor, I've got lots of answers to 

4 10:22:54 that.  Some of them are probably not appropriate for a courtroom 

5 10:23:00 because they have to do with strategic settlement issues. 

6 10:23:04          THE COURT:  I'm not asking for those answers.  I mean, 

7 10:23:06 is there some persuasive reason that would be disruptive of the 

8 10:23:14 mediation to have them as a participant if it is a global 

9 10:23:18 mediation? 

10 10:23:18          MR. CANTOR:  Well, Your Honor, they are in a different 

11 10:23:20 posture right now from a settlement perspective than the trustee 

12 10:23:26 is. 

13 10:23:26          Every single one of the trustee's claims has now been 

14 10:23:29 dismissed.  The term lenders still have their claims against 

15 10:23:33 Bank of America which while I, as you undoubtedly recognize, 

16 10:23:40 seriously dispute, I'm sure they believe them to be very strong, 

17 10:23:43 very valid and worth a lot of money. 

18 10:23:47          Thus, it would impose an entirely different dynamic on 

19 10:23:52 the settlement conference just for that reason alone, among 

20 10:23:56 others. 

21 10:23:56          THE COURT:  Is it premature for settlement discussions 

22 10:24:00 among yourselves at this point because the discovery hasn't gone 

23 10:24:03 far enough? 

24 10:24:05          Would it be helpful to have an early discussion which 

25 10:24:10 is triggered by this global mediation at the Eleventh Circuit 
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1 10:24:16 level? 

2 10:24:16          MR. CANTOR:  Let me put it this way, Your Honor, and 

3 10:24:19 not meaning to be -- hopefully not being nonresponsive.  The 

4 10:24:22 parties have been mindful already of the potential benefits of 

5 10:24:27 early settlement.  The mediation that is planned for February 

6 10:24:32 will not advance that goal in any way. 

7 10:24:42          Your Honor, just further on the mediation point, the 

8 10:24:47 parties have already debated with Mr. Halbecker, the Eleventh 

9 10:24:52 Circuit mediator, whether, in fact, mediation would be fruitful 

10 10:24:57 even between the revolving lenders and the trustees. 

11 10:25:00          Quite frankly, over the revolving lenders' views, 

12 10:25:03 Mr. Halbecker has told us he still wants to go forward with the 

13 10:25:07 mediation.  So it's not as though everyone is going to mediation 

14 10:25:11 with high expectations for its success, so that's another 

15 10:25:16 atmospheric there as well. 

16 10:25:18          If I may, Your Honor, I just would like to add one 

17 10:25:21 point on this issue of if the Eleventh Circuit doesn't want it, 

18 10:25:24 the Eleventh Circuit will kick it back. 

19 10:25:27          Respectfully, I think when you read the Eleventh 

20 10:25:29 Circuit opinions on 54(b), and in particular the Eberhini case, 

21 10:25:37 the Eleventh Circuit has made it clear that it doesn't want to 

22 10:25:39 be burdened with having to kick it back in the first instance. 

23 10:25:42          And that is why, respectfully, it has specifically 

24 10:25:46 instructed to Districts Courts that they need to make very 

25 10:25:50 specific findings before granting 54(b) relief and has, in the 
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1 10:25:55 Court's words, counseled Districts Courts to exercise the 

2 10:26:00 limited discretion afforded by Rule 54(b) conservatively. 

3 10:26:05          So I think it is fair to say that the Eleventh Circuit 

4 10:26:08 does not envision a process whereby 54(b) relief will be granted 

5 10:26:13 because what's the harm?  The Eleventh Circuit can always kick 

6 10:26:16 it back. 

7 10:26:17          They want to make sure that the issue has been fully 

8 10:26:20 vetted here first. 

9 10:26:21          THE COURT:  I promise I won't put those words in my 

10 10:26:25 order but I'm asking you practically, as we discuss the 

11 10:26:33 implementations of the give and take, what is really going on 

12 10:26:36 here between the parties, this question, -- 

13 10:26:38          MR. CANTOR:  Yeah. 

14 10:26:39          THE COURT:  -- particularly in a multidistrict 

15 10:26:41 litigation context. 

16 10:26:44          I have concerns about where it all ends up.  You know, 

17 10:26:51 we talk about summary judgment on the remaining issues that are 

18 10:26:57 still before us, but without even beginning to imagine all the 

19 10:27:05 arguments that both sides will present, there may be a 

20 10:27:12 likelihood that there are material issues of fact that require 

21 10:27:16 resolution through trial. 

22 10:27:19          If that's the case, then there could be a potential for 

23 10:27:24 different points of view among circuits on this issue and that 

24 10:27:28 certainly is not consistent with the multidistrict goals. 

25 10:27:37          MR. CANTOR:  I understand that, Your Honor, but -- 
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1 10:27:39          THE COURT:  That's one point that the Eleventh Circuit 

2 10:27:42 might have some concern about, that they would be the one to 

3 10:27:47 decide this issue as to all the parties once and for all. 

4 10:27:57          MR. WOLL:  Your Honor, if Mr. Cantor doesn't mind, 

5 10:27:57 could I jump in for a second on that point?  David Woll from 

6 Simpson Thacher. 

7 10:28:00          THE COURT:  Sure.  Could you use the microphone a 

8 10:28:01 little bit better? 

9 10:28:03          MR. WOLL:  I apologize.  I think it is important to 

10 10:28:06 recognize that the "fully drawn" appeal in the trustee case, in 

11 10:28:13 the Fontainebleau case, could very well result in unresolved 

12 10:28:19 disputed factual issues, either because the Eleventh Circuit 

13 10:28:22 found contrary to our belief that the term is ambiguous and that 

14 10:28:25 there needs to be a trial on the meaning of "fully drawn," or 

15 10:28:30 because of the events of default issues that Mr. Cantor 

16 10:28:33 mentioned. 

17 10:28:35          Even if Fontainebleau prevailed on the "fully drawn" 

18 10:28:39 contract interpretation issue, there is still the issue of the 

19 10:28:42 events of default which Your Honor is suggesting may not be 

20 10:28:46 subject to resolution on summary judgment. 

21 10:28:48          So this notion that the term lenders want to go up to 

22 10:28:52 the Eleventh Circuit now on this legal issue and then have 

23 10:28:55 another shot in another circuit after a trial on the factual 

24 10:28:59 issues which could very well result from the appeal, I don't 

25 10:29:03 think serves judicial economy or the MDL interest because then 
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1 10:29:08 you have two Appellate Courts dealing with appeals in the same 

2 10:29:11 case. 

3 10:29:13          MR. CANTOR:  And that goes back to the point that I was 

4 10:29:15 making earlier, Your Honor, which is to say that there is going 

5 10:29:17 to be an appeal from the term lender versus revolver case, and 

6 10:29:22 it will be better for whatever Court ultimately hears that 

7 10:29:25 appeal that it have all of the issues between us before it 

8 10:29:28 rather than having only part of those issues, particularly with 

9 10:29:33 respect to the credit agreement claims, because as Mr. Woll 

10 10:29:37 said, there are going to be arguments about the credit agreement 

11 10:29:41 claims in this case if the Eleventh Circuit decides that your 

12 10:29:44 interpretation of "fully drawn" was either incorrect or that the 

13 10:29:48 term is ambiguous. 

14 10:29:51          So on the other hand if we were to wait to appeal the 

15 10:29:54 term lender case until it was all done, Mr. Dillman referred to 

16 10:29:58 this as strategic, but I think he sort of meant that in a 

17 10:30:02 somewhat pejorative sense, but I think it is really more a 

18 10:30:06 matter of fairness. 

19 10:30:07          We should be able to go up to the Appeals Court in this 

20 10:30:09 case on the issue of the credit agreement with all of our 

21 10:30:16 arguments available to us. 

22 10:30:18          One argument that we won't have available to us except 

23 10:30:20 in a pleading sense as opposed to a factual sense is that the 

24 10:30:21 term lenders can't prevail on the credit agreement claim because 

25 10:30:26 it has been established that Fontainebleau breached the 
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1 10:30:29 agreement before it made the March 3 borrowing request. 

2 10:30:34          54(b) relief puts you in this odd posture, as Mr. Woll 

3 10:30:39 suggested, where there could be multiple courts dealing with 

4 10:30:42 that issue, where all of the issues relating to the credit 

5 10:30:45 agreement are not before the Appellate Court, whereas if you 

6 10:30:48 keep the term lender litigation together -- and again to go back 

7 10:30:51 to my initial point, 54(b) is not about the appeal of issues; it 

8 10:30:55 is about the appeal of cases. 

9 10:30:57          And if you keep this case to one appeal, which is what 

10 10:31:01 the second part of 54(b) talks about, what the policy against 

11 10:31:06 piecemeal appeals is designed to prevent, then you avoid these 

12 10:31:11 potential problems. 

13 10:31:12          THE COURT:  What's your response to all that? 

14 10:31:14          MR. DILLMAN:  Your Honor, I think it is a narrow view 

15 10:31:17 to simply try and count up appeals and say how many are there, 

16 10:31:23 and depending on that equation, we're going to grant or not 

17 10:31:27 54(b) relief. 

18 10:31:30          54(b) is designed to allow parties that should be in 

19 10:31:34 the Appellate Courts now to be there and, by the same token, to 

20 10:31:42 prevent parties from cutting in line.  There is a process that 

21 10:31:45 you need to go through to appeal, and the Appellate Court has 

22 10:31:47 said we don't want people cutting in line unless there is a 

23 10:31:51 pretty darn good reason for it. 

24 10:31:54          We are not even seeking to cut in line.  It is already 

25 10:31:57 there.  We are just seeking to join the parties that are already 
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1 10:32:00 in line, that are there as a matter of right; and the notion 

2 10:32:05 that somehow there may be events -- and I am not even sure I 

3 10:32:09 completely understood the fact patterns that they were 

4 10:32:12 speculating in terms of what may happen and when and in what 

5 10:32:15 circuits. 

6 10:32:16          One thing we know to be clear:  These issues, the fully 

7 10:32:21 drawn issues on the credit agreement, the only issues involving 

8 10:32:25 10 of the 11 defendants, the only issues involving those 

9 10:32:29 revolving defendants, other than BofA, who is -- the 

10 10:32:34 allegations, who is being -- claims are being asserted against 

11 10:32:39 on a wholly different agreement for wholly different conduct 

12 10:32:42 with different damages.  So we have got all of the issues on a 

13 10:32:47 set of claims involving 10 defendants up before the Court of 

14 10:32:51 Appeal. 

15 10:32:52          I don't know what is going to happen in these cases.  I 

16 10:32:54 don't know how things are going to go.  I don't know about 

17 10:32:56 summary judgment.  Your Honor may grant our summary judgment for 

18 10:32:59 all I know.  But I do know that we have an opportunity to put a 

19 10:33:04 stake through this particular issue and, that is, is there a 

20 10:33:08 claim for failure to fund against the revolving lenders? 

21 10:33:11          If the answer to that is yes, it will come back down. 

22 10:33:16 It may or may not be able to be joined with this case given the 

23 10:33:20 timing.  Who knows what is going to happen, but we will burn 

24 10:33:23 that bridge when we come to it. 

25 10:33:25          If the answer is no, then we're done.  Then we no 
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1 10:33:29 longer have the revolving lender failure to fund claims to deal 

2 10:33:35 with, and I think that really is the focus of our motion, is to 

3 10:33:42 generate the efficiencies, to eliminate the extraneous work that 

4 10:33:51 would otherwise be imposed upon the Eleventh Circuit, 

5 10:33:54 potentially the Ninth Circuit and potentially the Second Circuit 

6 10:33:58 here.  There is no reason.  There is no just cause for delay 

7 10:34:01 here.  The parties are there.  We simply seek to be there with 

8 10:34:07 them. 

9 10:34:07          MR. CANTOR:  Your Honor, the Eleventh Circuit has made 

10 10:34:10 it clear that there has to be a pressing need, that the purpose 

11 10:34:13 of 54(b) is to avoid prejudice to the party that seeks the 

12 10:34:19 relief.  What is the pressing need?  What is the prejudice? 

13 10:34:22          Mr. Dillman has explained why they would like to be up 

14 10:34:28 at the Eleventh Circuit with the trustee, and I can understand 

15 10:34:30 why he would like to be a part of that proceeding, but he has 

16 10:34:32 not made even the remotest showing of a pressing need. 

17 10:34:38          Again, it is important to remember what he's talking 

18 10:34:40 about is 54(b) relief for what was alternative grounds for Your 

19 10:34:47 Honor's decision to dismiss his claims.  It is not even that he 

20 10:34:53 seeks 54(b) relief so that he can appeal the principal basis on 

21 10:34:58 which his claims were dismissed. 

22 10:35:00          He wants to appeal an alternative basis. 

23 10:35:10          MR. RUBINSTEIN:  Your Honor, may I?  Aaron Rubinstein 

24 from Kaye Scholer for HSH Nordbank. 

25 10:35:12          I am in a slightly different position than Mr. Cantor 
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1 10:35:15 and his client because I am only a revolver, and I am not facing 

2 10:35:19 the disbursement agreement claims that he is facing. 

3 10:35:21          To respond to plaintiff's last point, if the answer is 

4 10:35:25 yes from the Eleventh Circuit, that indeed Your Honor was wrong, 

5 10:35:30 then I am back in litigation now and I am litigating and going 

6 10:35:34 through discovery and everything without the Eleventh Circuit 

7 10:35:37 having had the opportunity to address everything to prevent me 

8 10:35:40 from being in that position, because without 54(b) 

9 10:35:44 certification, the litigation is going to proceed against Bank 

10 10:35:47 of America as administrative agent. 

11 10:35:49          And if they lose, then I'm never going to be faced with 

12 10:35:54 the trial for the reasons Mr. Cantor said. 

13 10:35:58          There will have been a default that will have been 

14 10:36:00 declared and that alone would preclude the revolvers from having 

15 10:36:05 to have funded on March 2 or March 3. 

16 10:36:07          And so the answer to the last point that was made by 

17 10:36:11 plaintiff's counsel is that is exactly why I, as a revolver only 

18 10:36:17 -- and most of us are revolvers only except for Bank of 

19 10:36:19 America -- are facing very severe prejudice. 

20 10:36:22          If they win without all of the issues before the 

21 10:36:26 Eleventh Circuit at the end of the case, including whether or 

22 10:36:28 not there was a default after a determination of the claims 

23 10:36:33 against the administrative agent, then they are only addressing 

24 10:36:37 the issues that relate to the revolvers with part of the legal 

25 10:36:45 basis to proceed on the claims for not funding on March 2 or 

January 7, 2011 

Case 1:10-cv-20236-ASG   Document 63   Entered on FLSD Docket 02/22/2011   Page 27 of 32



Oral Argument 
28 

1 10:36:49 March 3. 

2 10:36:50          I may never get there if the determination is made that 

3 10:36:55 there were serious defaults and events and defaults that existed 

4 10:36:59 because that is a separate basis that would preclude their 

5 10:37:03 claims against the revolvers. 

6 10:37:06          One more point, Your Honor, if I may.  You asked about 

7 10:37:09 settlement and why it would hurt if they were there.  One of the 

8 10:37:12 things which I can say is I think it would hurt tremendously 

9 10:37:15 from my perspective.  There are different types of plaintiffs 

10 10:37:20 here with respect to that same issue. 

11 10:37:22          We are going to be negotiating with a trustee of a 

12 10:37:30 bankrupt entity that no longer owns this project and that has to 

13 10:37:34 evaluate, having lost, whether or not it is worth spending money 

14 10:37:39 to pursue the claims or not and evaluate what is reasonable for 

15 10:37:43 it to accept under these circumstances. 

16 10:37:46          Many of the plaintiffs in this case are essentially 

17 10:37:53 vulture fund purchasers who bought up this debt for severe 

18 10:37:59 discounts but for many millions of dollars.  They are in it to 

19 10:38:03 recover their investment, and they are hardly going to be of a 

20 10:38:06 frame of mind to settle at what we believe should be the minimal 

21 10:38:09 amount that a trustee should agree to settle because why should 

22 10:38:14 they? 

23 10:38:15          They'd rather pay counsel and take a shot and recoup 

24 10:38:18 their hundreds of millions of dollars of whatever they have 

25 10:38:20 invested because otherwise they are potentially being asked to 
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1 10:38:22 walk away for a minimal amount. 

2 10:38:27          I don't think there is a chance at this stage we could 

3 10:38:29 settle with the term lenders.  I think there is a chance we 

4 10:38:31 could settle with the trustee but if there is a joint 

5 10:38:35 negotiation, I think that eliminates the chance of settling with 

6 10:38:38 the trustee because the trustee is not going to accept what I 

7 10:38:43 think is the most we are going to be willing to pay under the 

8 10:38:46 settlement circumstances if the term lenders are there 

9 10:38:48 potentially getting more or substantially more. 

10 10:38:53          It really changes the dynamic in a way that I think is 

11 10:38:57 very detrimental to reaching a settlement with the trustee. 

12 10:39:00          THE COURT:  Anyone else have anything you wish to add? 

13 10:39:04          MR. DILLMAN:  Your Honor, I can't let this hearing go 

14 10:39:09 without indicating that this notion that proof of a default 

15 10:39:15 somehow eliminates the claims against the revolvers is just not 

16 10:39:22 correct. 

17 10:39:24          Your Honor has ruled on this issue previously in a 

18 10:39:28 Fontainebleau case.  We have in our motion, our opposition to 

19 10:39:31 the motion to dismiss, spent a great deal of time -- I believe 

20 10:39:36 six or seven pages -- explaining why, under the proper 

21 10:39:39 interpretation of the credit agreement, prior defaults did not 

22 10:39:45 excuse the revolving lenders from funding. 

23 10:39:49          That was never rebutted by the revolving lenders in 

24 10:39:56 their reply brief on that.  The Court never reached it, but it 

25 10:39:59 is very much, in our opinion, a live issue.  Even if the Court 
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1 10:40:04 were to conclude that indeed prior existing defaults excused, 

2 10:40:12 recall that our disbursement agreement claims, our claims 

3 10:40:16 against Bank of America for improperly disbursing our funds 

4 10:40:22 March 25, 2009, concern acts that occurred on March 25, 2009. 

5 10:40:26          The failure to fund occurred on March 3rd, and so there 

6 10:40:31 is certainly a possibility that even if you were to determine 

7 10:40:37 the defaults excused payments, the defaults that we prove up 

8 10:40:42 would not be relevant and applicable to that earlier period. 

9 10:40:47          I didn't want it to go by that that was something that 

10 10:40:49 we agreed with and that that was the law of the case here. 

11 10:40:52          I am happy to -- I don't get the sense from the Court's 

12 10:40:55 expression that you are interested in going through more detail 

13 10:40:58 on that. 

14 10:40:59          THE COURT:  I am really not. 

15 10:41:00          MR. DILLMAN:  There are many arguments that we have and 

16 10:41:03 I just wanted to make sure that that did not go unresponded to. 

17 10:41:07          MR. CANTOR:  Your Honor, the only thing I will say on 

18 10:41:09 that, because I also recognize that you don't want to get into 

19 10:41:12 the meat of this, but I would simply point out that in our 

20 10:41:15 motion to dismiss reply brief at Page 8, Footnote 12, we did, in 

21 10:41:19 fact, deal with their issue. 

22 10:41:22          Because it was the fourth or fifth reason why their 

23 10:41:25 claims failed, it was not emphasized in our brief or in Your 

24 10:41:28 Honor's opinion, but we very much did dispute the issue, and are 

25 10:41:34 prepared to do so down the road as well. 
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1 10:41:38          THE COURT:  Does anybody wish to have any other 

2 10:41:41 position stated? 

3 10:41:43          I'd like to take another look at this before I decide 

4 10:41:49 on the question.  Your arguments today were helpful in 

5 10:41:51 clarifying some matters that at least I wanted to ask you about, 

6 10:41:55 but I hope to get the answer out to you within the next week so 

7 10:42:01 that you have time to take positions that you may want to take 

8 10:42:09 if I rule adversely. 

9 10:42:10          Thank you for your appearances today. 

10 10:42:14          MR. DILLMAN:  Thank you Your Honor. 

11 10:42:15          MR. CANTOR:  Thank you, Your Honor. 

12 10:42:17     [The proceedings conclude at 10:42 a.m., 1/7/11.] 
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manner for those counselor parties who are not authorized to receive electronically the Notice of 
Electronic Filing. 
 
 
Dated: May 12, 2011. 
 

/s/ Brett M. Amron   
Brett M. Amron, Esq. 
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FI,ORIDA

STEVEN M . LARIM ORE

Clerk of Court

Date: 9/9/201 1

Clerk, United Statks Court of Appeals
Eleventh Circuit

56 Fœrsyth Street, N.W .
Atlanta, GA 3030.3

IN RE: o,lfendant: Cavneu CLO Fund and Brinade Leveraned Canital v. Bank of America

Dist. Court No: 09-2187-9-CV - ASG 09-23835-CV ASG 10-20236-CV ASG

IJ.S.C.A. No: 10-14925-M  1 1-10468-M  1 1-10740-M

style: FONTAINEBLEAU O S VEGAS LLC V. BANK OF AMERICA.

CERTIFICATE OF REAIIINESS AND TM NSM ITTAL OF RECORD ON APPEAL

Appeal: Seetiou

CORG OA

Pursuant to Fed, R. App. P. l l(c). tht Clerk of the District Court fcr tbe Southern District of Florida
hereby certifies that, as showa on the enclosed index, the record is complete for purposes of this

appeal. The record (including the transcript œr parts thereof designated for inclusion and al1
necessary cxhibits) consists ()f:

3 Vtllumetg) of pleadings

3 Volumets) of Transcripts

Exhibits: ? boxes; -2- folders;

0 envelopes; C PSIs (sealed)

EZ otber: .--..- -..,.-. .-..-..-,- -... . -.........-

V) other: ..(2)..Q4y4&-p.I..Q.x-h.(kits èEr-N7.Dcv2.1-87A--.-.-----......

!W1 Otber: .f1-E8tq=Eq!$ers,Q1klt> k#2, î11 Q9mX 106 -- - -

7 () er: ---..-- --- ..--...-..---...-..--.----- ..-....- --.---..... ..
Cerlif i 0 rl t . L' e 7 tf tl t'j 3-81-

C O Ir O2t c0 12.y :1 f t - ii ê1 :) 2 tl rz e q 1 0 n f i I e

''cergtèven v.. t-arkraorf), clcrk,
even M. lzùetùndè'ek- tclerklim urt

Souther D'kS Ct 0*: Florida
1 z

v : . .' x.. ..A . 
'

:' , ..'' ;;

D 'ut .cI t--ptl y Cletk

./ -//Date ? 
-

A tacbmenl . . . . . S/F A-15

c: eourt file Rrv. 10/94

400 N. M iami Avenue
Miami, F1 33128-77 16

305-523-5080

iz 299 E. Broward Boulevard
Ft. Lauderdale. F1 33301

954-769-5413

t)71 *J91 Clematis Street
W est Palm Beach, Fl 33401

561-803-3408
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APPEAL, MDL, M EDREQ, REF-DISCOV, TEB

U.S. District Court

Seuthern District of Florida (M iami)
ABRIDG ED CIVIL DO CK ET FOR CASE #: 1:09-cv-21879-ASG

Internal Use O nly
l t) - i % q. 7x.çL 4 A

Fontainebleau Las Vegas Ll=C A,. Bank of America, N.A . et
al

Assigned to: Judye Alan S. Gol(l
Referred to: M aglstrate Judge Ted E. Bandstra

Lead case: l :09-md-02 LQ-Q--ASCà
M ember cases:

Y- 1;.99nç-y.--7387-SAS-Q ..-. ', t - t: - W A.tat .-

'

.% l :l0-cv-20236-ASG t l .- tip 7%  - X4UJt
Case; 1 :09-c:,-23389-./$.5G

Case in other court: BKC-M IA, 09-01621-AJC-A

USCA, 10-14925-AA

Cause: 28:1 331 Fed. Question: Breach of Contract

Plaintiff

Fontainebleau Las Vegas LL(>-

Date Filed: 07/07/2009
Date Terminated: 09/20/2010
Jury Demand: Plaintiff
Nature of Suit: 423 Balo uptcy
W ithdrawl

Jtlrisdiction: Federal Question

represented by Jeffrey Ira Snyder
Bilzin Samberg Baena Ptice & Axelrod
1450 Brickell Avenue
Suite 2300
M iam i, FL 33131-3456

305-375-6148
Izax: 305-351-2241

Email: jsnyder@bilzin.com
TERMINA TED: 05/24/201 0
L EAD A T'FORXSF
zzl TID RNE F TO BE NOTICED

Scott Louis Baena
Bilzin Sumberg Baena Price & Axelrod
1450 Brickell Avenue

Suite 2300
M iam i, FL 33 131-2336

305-374-7580
Fax: 374-7593

Email: sbaena@bilzin,com
TERM INA TED: 05/20/201 0
L EAD AITORNEY
zl ITORNEY TO BE NOTICED

David M . Friedm an

Kasowhz Benson Torres & Friedman
1633 Broadway

-  w e T. I

Certifi at to l?t? - tttlp J n j
ccrrect copy' (11 th.l Ciacumant on file
Stevein M . t-uri l7lcrt't. cli.!rk,

U . F:; . L! i v-- 2 c t t-; :) da r t
S o u t 1 -! (? ' 3 '-z

-z
.i '' 1 rlc4 c f F 1 c) 1- i d a

.# J '

z ' yt T : zBy ? ./s. '
..- 

' 

, epu 'ty Clerk6 
-  

g-g hëDal0 r:
-. .-. -- - -. - -. . - .. . h(

https://ecf.flsd.circl 1,dcfcgi-bi)VDktRpt,pl?507075651619512-L 9999 1-1 9/8/201 1
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22nd Floor
N ew Y ork, NY 10019-6799

Email: dfriedman@kasowitz.com
PRO HA C VICE

,1 ITORNEY TO BE NOTICED

Jed 1. Bergm an
Kasowitz Benson Torres & Friedman
1633 Broadway
22nd Floor
New York, NY 10019-6799

212-506-1700

Fax: 212-506-1800

Email: jbergman@kasowitz.com
PR O HA C VICE
.1 IVORNEY TO BE NOTICED

Seth A. M oskow itz
Kasowitz Benson Torres & Friedm an
1633 Broadway
22nd Floor

New York, NY 10019-6799

Email: smoskowitz@kasowitz.com
PR O HA C VI CE
AITORNEY TO ## NOTICED

V.

la ftn#ant

Bank of Am erica, N .A . represented by Craig Vineent Rasile

DLA Piper LLP (US)
200 Biscayne Blvd.
Suite 2300
M iami, FL 33131
305-423-8539

Fax: 305-437-8131

Email: craig rasile@dlapiper.com
f EAD .d ITORNEY

A ITORNEY TO BE NOTICED

Kevin M ichael Eekhardt

Hunton & W illiams
1 1 1 l Brickell Avenue

Suite 2500
M iami, FL 33131
305-810-2500
Fax: 8 10-2460
LEAD A H ORNEY

,d TID RNEY TO BE NOTICED

httpsr//ecfallsdacircl 1 ,defcgi-bi& DktRpt.pl?50707565l 6195 12-L 9999 1-1 9/8/201 1
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Bradley J. Butwin
O'M elveny & Myers LLP

Tim es Square Tower
7 Times Square

New York, NY 10036
212-326-2000

Email: bbutwin@omm.com
PRO HAC VICE
z4 H ORNEY TO BE NOTICED

Daniel L. Cantor
O'M elveny & M yers LLP

Tim es Square Tower
7 Tim es Square
New York, NY 10036

212-326-2000
Fax: 212-326-2061

Email: dcantor@omm.com
PRO HA C VICE
AH ORNEY TO BE NOTICED

Jonathan Rosenberg
O'M elveny & M yers LLP
Times Square Tower
7 Tim es Square

New York, NY 10036
212-326-2000

Email: jrosenberg@omm.oom
PRO HAC VICE
-4 TID RNEY TO BE NOTICED

W illiam J. Sushon
O'M elveny & M yers LLP
Tim es Square Tower
7 Times Square

New York, N Y 10036
212-326-2000

Email! wsushon@omm.com
PRO HA C VICE

a4 IWORNE 1: FO BE NOTICED

Defendant

M errill Lynch Capital Corporation represented by Craig Vinctnt Rasile

(See above for address)
f EAD ,p1 ITORNEY
,4 ITORNEY TO BE NO TICED

Kvvin M iehael Eckhardt

(See above for address)
LEAD A IWORNE i'

ht-tpsr//ecf.flsd.circl 1 .dc&cgi-bil/DktRpt.pl?50707565161 9512-1. 9999 1-1 9/8/201 1
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AH ORNEY TO BE NOTICED

Bradley J. Butwin

(See above for address)
PRO HA C VICE
WTFOD SF FO BE NOTICED

Daniel L. Cantor

(See above for address)
PRO HAC VICE
A YID RNEY TO BE NOTICED

Jonathan Rosenberg

(See above for address)
PRO HAC VICE
A rfOAZVJ; J' FO BE NOTICED

W illiam J. Sushon

(See above for address)
PRO HA C VICE
,4 ITORNE Y TO BE NOTICED

Defendant

JP M organ Chase Bank, N.A. represented by Craig Vincenf Rasile

(See above for address)
LEAD W ITORNEY
A H ORNEY TO BE NOTICED

M ark David Bloom

Greenberg Traurig
1221 Brickell Avenue

M iam i, FL 33131
305-579-0537
Fax! 305-579-0717

Email: bloomm@gttaw.com
L EAD zl ITORNEY

ad IWORNEY TO BE NOTICED

David J. W oll
Sim pson Thacher & Bartlett LLP

425 Lexington Avenue
New York, NY 10017-3954

212-455-3040

Email: dwoll@stblaw.com
PRO HAC VICE
A TTOAXF 1' FO BE NOTICED

John Blair Hutton , III
Greenberg Traurig
1221 Brickell Avenue

https://ecf.tlsd.circl 1 .dcicgi-biiDktRpt.p)?507075651619512-L 9999 J -1 9/8/20 l 1
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M iami, FL 33 131
305-579-0788
Fax: 579-0717

Email: huttonj@gtlaw,com
X TIDRNE Y TO BE NOTICED

Justin S. stern
Simpson Thacher & Bartlett LLP
425 Lexington Avenue

New York, NY 10017-3954
212-455-7663

Email: jstern@stblaw.com
TERMINA TED: 03/09/201 0

PRO HAC VICE
.y1 TID RNE F TO BE NOTICE D

Lisa H. Rubin
Simpson Thacher & Bartlctt LLP
425 Lexington Avenue
New York, NY 10017-3954
212-455-7139

Email: lrubin@stblaw.com
PRO HAC VICE
WTTOS.NFF TO BE NOTICED

Thomas C. Ricc

Simpson Thacher & Bartlett LLP
425 Lexington Avenue

New York, NY 10017-3954
212-455-3040
Fax: 212-455-2502

Email: trice@stblaw.com
PRO HA C VICE
A H 'O.RNS r TO BE NOTICED

Defendant

Barclays Bank PLC repre
sented by Craig Vincent Rasile

(See above for address)
f EAD WTTOAVFI'
AITORNEY TO BE NOTICED

M ark David Bloom

(See above for address)
LEAD ad ITORNE F'
,4 H ORNE F FO BE NOTICED

David J. W oll

(See above for address)
PRO HAC VICE
y1 H ORNEY TO BE NOTICED

https://ecf.flsd.circl 1.dc&cgi-bin% ktRpt
.p1?5070756516l9512-L

-
9999

-
1-1 9/8/201 1
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John Blair Hutton , III

(See above fer address)
-g1 IWO.RNEY TO BE NOTICE D

Justin S. Stern

(See above for address)
TERM INA TED: 03/09/201 0
PRO HA C VICE
A T7'OAXF ir FO BE NOTICED

Lisa H . Rubin

(See above for address)
PRO HA C VICE

AH ORNEY T0 BE NOTICED

Thom as C. Rice

(See above for address)
PRO HAC VICE
zlrf'o#vf r FO BE NOTICED

Defendant

Dtutsche Bank Trust Com pany
Am erieas

represented by Craig Vineent Rasile

(See above for address)
LEAD A ITORNEY
AH ORNEY TO BE NOTICED

M ark David Bloom

(See above for address)
f EAD A TID RNEY
,,1 H ORNEY TO BE NOTICED

David J. W oll

(See above for address)
PRO HA C VICE

zzlrfos-ff 1' FO BE NOTICED

John Blair Hutton , I1l

(See above for address)
.4 ITORNEY TO BE NOTICED

Justin S. Stern

(See above for address)
TERMINATED: 03/09/201 0
PRO HAC VICE
A YTORNEY TO BE NOTICED

Lisa H. Rubin

(See above for address)
PRO HA C VICE

llttps://ecf.flsd,circl l .dc& cgi-bia7DktRpt.p1?5070756516l 9512-L 9999 1-1 9/8/201 1
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AH ORNEY TO BE NOTICED

Thomas C. Rice

(See above for address)
PRO HA C VICE

z1 H ORNEY TO BE NOTICED

Defendant

The Royal Bank of Scotland P'.LC represented by Craig Vinccnt Rasile

(See above for address)
LEAD ad ITORNEY
WrFoANfr FO BE NOTICED

M ark D avid Bloom

(See above for address)
f EAD .d7Y'o#.N'f'1'
,4 ITORNEY TO BE NOTICED

David J. W oll

(See above for address)
PRO HAC VICE
,4 H ORNEY TO BE NOTICED

John Blair H utton , IlI

(See abovc f0r address)
-4 H ORNE r TO BE NOTICE D

Justin S. Stern

(See above for address)
TERMINA TED: 03/09/201 0
PRO HAC VICE

A ITORNEY TO BE NOTICED

Lisa H. Rubin

(See above for address)
PRO HAC VICE

ad IVORNE Y TO BE NOTICED

Defendant

Sumitomo M itsui BankingCbrporation reprcsented by Robert Gerald Fracasso , Jr.
Shutts & Bowen
201 S Bisçayne Boulevard

Suite 1500 M iam i Center
M iami, FL 33131

305-358-6300
Fax: 381-9982

Email: rfracasso@shutts-law.com
L EAD .,d1 H ORNEY

AITORNEY TO BE NOTICED

https://ecf.tlsd.circl 1.dc& cgi-biiDktRpt.pl?507075651619512-L 9999 l-1 9/8/204 1
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Frederiek D. Hym an

M ayer Brown LLP
1675 Broadway
New York, N Y 10019-5820
212-506-2500

Email: fhyman@mayerbrown.com
PRO HAC VICE
zd I'TORNEY TO BE NOTICED

Jason 1. Kirschner
M ayer Brown LLP

1675 Broadway
New York, NY 10019-5820
212-506-2500

Email: jkirschner@mayerbrown.com
PRO HAC VICE
ad YID RNEY TO BE NO TICED

Jean-M arie L. Atam ian
M ayer Brown LLP
1675 Broadway
New York, NY 10019-5820
212-506-2500
Fax: 212-261-1910

Email: jatamian@mayerbrown.com
PRO HAC VICE

A ITORNE J' FO BE NOTICED

Defendant

Bank of Scotland PLC represented by Craig Vincent R asile

(See above for address)
LEAD zl IVORNEY
A H ORNEY TO BE NOTICED

Harold Defore M oorefield , Jr.

Steam s W eaver M iller W eissler
Alhadeff & Sitterson
M useum Tower

1 50 W Flagler Street
Suite 2200

M iamij FL 33130
305-789-3467
Fax: 789-3395
Email:

hrnclorefîeldtYstem sweaver.com
LEAD ad TTORNEY
A T'Tos-vf F FO BE NOTICED

M ark David Bloom

(See above for address)

https://ecf.flsd.cirel 1 .dcfcgi-bi&DktRpt.pl?507075651 619512-L 9999 1-1 9/8/201 l
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f EAD WrFor fi'
AITORNEY TO BE NOTICED

Anthony L. Paceione
Katten M uchin Rosenm an LLP
575 M adison Avenue

New York, NY 10022-2585
Em ail:

Dthony.paccione@kalenlaw.com
PRO HA C VICE
,g1 ITORNEY TO BE NOTICED

Arthur S. Linker
Katten M uchin Rosenman LLP
575 M adison Avenue
New York, N Y 10022-2585

212-940-8800
Fax: 940-7134

Email: arthur.linker@kattenlaw.com
PRO HA C VICE
zl H ORNEY TO BE NOTICED

Kenneth E. Noble
Katten M uchin Roselunan LLP

575 M adison Avenue
N ew York, NY 10022-2585
212-940-8800

Email: kenneth.noble@kattenlaw.com
PRO HA C VICE

WTTOANSF TO BE NOTICED

Thom as C. Rice

(See above for address)
PRO HA C VICE
.d YID RNEY TO BE NOTICED

lltfçndant

HSH Nordbank AG , New York

Branch
represented by Arthur Halsey Rice

Rice Pugatch Robinson & Schiller
101 NE 3 Avenue

Suite 1800
Fort Lauderdale, FL 33301
305-379-3121
Fax: 305-379-4119

Email: arice.ecf@mrslaw.com
f EAD xd ITORNEY

-4 H ORNEY TO BE NOTICED

Craig Vincent Rasilk

(See above for address)

https://ecf.flsd.circl 1.dcicgi-bi& DktRpt.p1?507075651619512-L 9999 1-1 9/87201 1
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LEAD Hrf'osxf F
AITORNEY TO BE NOTICED

Aaron Rubinstein

Kaye Scholer LLP
425 Park Avenue
New York, N Y 10022-3598
212-836-8000
Fax: 212-836-8689

Email: arubinstein@kayescholer,com
PR O HA C VICE
,1 ITORNEY TO BE NOTICED

Phillip A. Geraei
Kaye Scholer, LLP
425 Park Avenue
N ew York, N Y 10022
212-836-8000

Email: pageraci@kayescholer.com
PRO HA C VICE

A TFOANF F FO BE NOTICED

Steven C. Chin
Kaye Scholer, LLP
425 Park Avenue
Ncw York, NY 10022-3598

212-836-8000

Email: steven.chin@kayescholer.com
PRO HAC VICE

ATID RNEY TO BE NOTICED

W . Stewart W allact
Kaye Scholer LLP

425 Park Avenue
New York, NY 10022-3598

Email: swallace@kaycsuholer,com
PRO HA C VICE
A ITORNEY TO BE NOTICED

Jlefendant

M B Finaneial Bankr N.A. represented by Alvin S. Goldstein

Fun' & Cohen
2255 Glades Road
Suite 337-W  One Boca Place

Boca Raton, FL 33431
561-395-0500
Fax! 338-7532

Email: agoldstein@furrcohen.com
TE RM INA TE D: 01/1 9/201 0
LEAD ,4 TID RNEY

hlitps://ecf.ilsd.circl 1 .dc& cgi-bi&I7ktRpt.p1?507075651619512-L 9999 1-1 9/8/201 1
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/1 IVORNE i' FO BE NOTICED

Gregory Stewart Grossm an
Astigarraga D avis M ullins & Grossm an

70l Brickell Avenue

16th Floor
M iami, FL 33131-2847
305-372-8282
Fax: 372-8202

Email: ggrossman@astidavis.com
f EAD .?1 TIDRNEY
./1 ITORNEY TO BE NOTICED

Peter J. Roberts
Shaw Gussis Fishman Flantz W olfson
& Towbin LLC
32l N Clark Streel
Suite 800

Chicago, IL 60654
312-276-1322
Fax: 312-275-0568

Email: proberts@shawgussis.com
PRO HAC VICE
A H ORNEY TO BE NOTICE D

Am icus

Term LendersTerm L enders represented by David Alan Rothstein
Dimond Kaplan & Rothstein
2665 South Bayshore Drive
PH-2B

Coconut Grove, FL 33133
305-374-1920
Fax: 374-1961

Email: drothstein@dkrpa.com
AH ORNEY TO BE NOTICED

J. M ichael H ennigan
Hermigan Bennett & Dorman LLP
865 S Figueroa Street
Suite 2900
Los Angeles, CA 90017

Email: hennigan@hbdlawyers,com
PRO HAC VICE

A 77-o#.5W J' FO BE NOTICE D

Kirk Dillman
Hennigan Belmett & Dorman LLP

865 S Figueroa Street
Suite 2900

https://ecf.flsd.circl 1 .dcicgi-bir/DktRpt.pl?50707565161 9512-1
. 9999 1-l 9/8/201 1
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Los Angeles, CA 90017
213-694-1200
Fax: 213-694-1234

Email: dillmank@hbdlawyers.com
PRO HA C VICE
./1 ITORNE Y TO BE NOTICED

Lorenz M ichel Pruss
Dimend Kaplan & Rothstein PA

2665 S Bayshore Drive
PH-2B

Coconut Groye, FL 33133
305-374-1920
Fax: 305-374-1961

Email: lpruss@dkrpa,com
W TIDRNEY TO BE NOTICED

V .

Tru-stee

Soneet K apila, Trustee
c7o Stichter Riedel Blain & Prosser

,P
.A.

1 10 E. M adison Street
, Suite 200

Tampa, FL 33602

(813) 229-0144
Chapter 7 Trusteefor Fontainebleau
Las Vegas Holddngs

, LL C, et tz/,

Date Filed # Docket Text 
.JQ
. %+) (p'' y z' uf(L 7 ' (

07/07/2009 k) Bankruptcy Transmittal of Motton to Withdraw Reference Pursuant to 28' LCSC 157(d) 
to District Court re J

-Banlmzptcy Motion (Complaint) toW i
thdraw Reference

, Bankruptcy Motion (Complaint) to Withdrawie (J
- . Refetence filed by Bnnk of Scotland PLC

, Sumitomo M itsui Banking
/. corporalion, The Royal Balzk of Scotland PLC

, M errill Lynch Capitali
.t.g ;r ltz'v' corporation

, HSH Nordbank AG, New York Branch, JP M organ Chase.- .-  . I t - Barlk. N.A., Barclays Bank PLC
, Bank of America, N .A., Deutsche Bnnkh-E-*4 OYC? Tnlst company Americas (Attachments

: # lplaintiffs Designation List
, #.j.y- 1. ;. Plaintifrs Designated Documents Part 1

, # 7. Plaintiff's Designated- r1'- l D
ocuments Part 2, # 4 Plaintiff s Designated Documents Part 3

, # j.Response to M otion to W ithdraw Reference Pm  1
, # .i Rcsponse to' M

oticm to w ithdraw Reference Part 2
, # (2. Defendant's Designation, # .8Plaintifrs M em

orandl'm of Law in Support of M otion
, # .8 Transmittalf

rom USBC)(dcn) (Entered: 07/07/2009)
, '

08/04/2009 77 N olux'!R orantîng M otion for w ithdraw
al of Refkrence re 1 Bankruptcyj . . I/ M

oticn (Complaint) to W ithdraw Reference
, Bankruptcy Motion(tq

-omplaint) to W ithdraw Reference tiled by Bartk of Scotland PLC
,

httpsr//ecf.tlsd.circl 1 .dc&cgi-biiDktRpt.p1?507075651619512-L 9999 1-1 9/8/201 1
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Stzrnitomo M itsui Banking Corporation
, The Royal Bank of Scotland PLC

,M errill Lynch Capital Corporation
, HSH Nordbank AG, New York

Branch, JP M organ Chase Bank
, N .A., Barvlays Barlk PLC, Bmlk of

Arreriea, N .A., Deutsche Bank Tnlst Com pany Am eticas
, (See Order forD

elails). Signed by Judge Alan S. Gold on 8/4/2009. (cqs) (Entered:08/05/2009)
--.::-.'.r'.x

W 29. 
'

' Notice of Supplemental Authority by Bank of America
, 

N,A., M errill08/1 1/2009 
,

' Lynch Capital Com oration
, JP M organ Chase Bank, N .A ., M B Financial

BarLk, N.A., Barclays Bank PLC
, Deutsche Bank Trust Company

Americas, The Royal Bank of Scotland PLC
, Sumitomo M itsui Bpnking

Corporation, Bank of Scotland PLC
, HSH Nordbank AG, New York

Branch (Attacllments: # lExhibit A, # 1 Exhibit B
, # 7. Exhibit C, # 4E

xhibit D, # j. Exhibit E, # 6 Bxhibit F, # 7 Exhibit G, # : Exhibit H, # %E
xbibit 1, # 

-
1-Q Exhibit J, # 11 Exhibit K, # .1...2 Exhibit L, # .t7. Exhibit M, #J

-1 Jlxhibit N, # J5. Exhibit 0, # 1.û Exhibit .?)(B1oom Mark) (Entered:08/) 1/2009) (
J J)' ,/ / ((Y< '.( ;?X. C. ' --' J

08/24/2009 @ f
-i TRANSCRIPT of Oral Argument held on 08

.18.09 before Judge Alan S
,Gold, Court Reporter: Joseph A

. M illikan, 305-523-5588. 1-60 pages. The),f C transcript may be viewed at the court public terminal or purchased from
M r. M illikan before the deadline for Release of Transcript Rest

riction.Af
ttrr that date it may be obtained either from Mr

. M illikan or throughPAIA
-ER. Redaction Request due 9/14/2009

. Redacted Transcript Deadline
set fbr 9/24/2009. Release of Transcript Restriction set for 1 1/23/2009

.(jm) (Entered: 08/24/2009)
..-L ,08/26/2009 6
-7.'Xj ORDER Denying M otion for Partial Summary Judgment; Denyin

g M otionf
or c.n Order Directing the Turnover of Funds to the Dcbtors' Estate;/

cr-rr (c). . ' Denying M otion for Expedited Filing and C
onsideration; Dismissing

gi-ovic,n-l, t.tpf M otkon to Dismiss the Turnover Claim and Granting M otion to P
erm it'

. .

'
-t '-'j - -.- N Discovery

. In conjunction with the issuance of this Order
, an Orderl-t.'l ; 'a.t Requi

ring Compliance with S.D.FIa. L.R, shall be issued. Further, a#- -Z7' discovcry conferencc in the matter shall take place b
efore the HonorableCh

ris M . M cAliley on September 25
, 2009 at 2pm .. Signed by Judge AlanS

. Gold on 08/06/09. Uc) (Entered: 08/26/2009)

09/20/201 0 W 37 t MDlw ORDER NUMBER 35; DISMISSING CLAIMS 
with Prejudice toExpedit

e Appeal of Claim-Dispositive Ruling 135 M otion to Dism is
s.**plzase see Order for furthe

r details**, Signed by Judge Alan S
. Gold on9/2072010

. (gp) (Entercd: 09/21/2010)

x- 709/20/201 0 @ 74 I7INytL JUDGMENT is hcreby entered dismissing adion 1 :09
-cv-21879--

-' ASG, with prejudice, but withoul prejudice to the Trustee's right to appeal
with respect to Counts I and VII of the Amended Complaint

. ln accordance
with the Courfs Order, the Plaintiffs shall take nothing from this cause

. A11partie
s shall bear their own costs. Signed by DEPUTY CLERK on

9/20/2010. (gp) (Entered: 09/21/2010)

10/18/2010 @ l39 NOTICE OF APPEAL as to é
.z Ordery, I 38 Judgment, 137 Order by

Soneet Kapila, Trustee Filing fee $ 455
.00. W ithin fourteen days of the

filing date of a Notice of Appeal
, the appellant must complete the Eleventh

https://ecftlsd.circl l .dci cgi-bin/DktRpt.pl?507075651619512-L 9999 1-1 9/8/201 l
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Circuit -rranscript Order Form regardless of whether transcripts are being

ordered (Pursuant to FRAP 10(b)1. For information go to our FLSD
website under Transcript Information. Appeal Record due by 1 1/1/2010.

tsharp, Susan) (Entered: 10/18/201 0) ) c: ( t Ct'y.,j #k t t
zdw )

1 1/12/2010 JA4x., MOTION to Amend/correct J'Molion to Correct or Mod# the Record on
Appeal 13y Bank of America, N.A., Bank of Scotland PLC, Barclays Bank
PL(',, Deutsche Bnnk Trust Company Am erioas, HSH Nordbank AG, New
York Bl'anch, JP M organ Chase Bank, N.A., M B Financial Bank, N .A,,

M errill Lynch Capital Corporation, Sum itom o M itsui Banking
Corporation, The Royal Bank of Scotland PLC. Responses due by

1 1/2972010 (Attachmcnts: # J. Tcxt of Proposed OrderltHutton, Johnl
(Emered: 1 1/12/2010)

%

1 1/22/2010 W 148 ORDEF: granting l44 Motion to Amend/correct. Clerks Notice: Filer must
separately rc-/fc the amendedpleadingpursuant to Local Rule l5. 1,
Nn/trxx c'thenvise ordered b

.
p the Judge. Signed by Judge Alan S. Gold on

1 1/22/2010. (cqs) (Enlered: 1 1/23/20 10)m .

1 1/30/2010 152 ) NOTICE OF CONVENTIONAL FILING of Exhibits (2 Boxes) by
Barclays Bank PLC, Deutsche Bank Trust Company A mericas, JP M organ

Chase Bank, N.A., The Royal Bank of jjotland PLC (cqs) (Entered:
,
t)l

-,.
) .-t

. 
t,' ;4.-. t' ( 1 1/30/2010) ry-?,- o, é. y./p ( /J,. vt zosa ( /- '.p..

. . ze  '

https://ecf.tlsd.circl 1 .dci cgi-biG )ktRpt.pl?5O707565 1619512-L 9999 1-1 9/8/201 1
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APPEAL, M DL, TEB

U.S. District Court

Southern District of Florida (M iami)
ABRID GED CIVIL DOCK ET FOR CASE #: 1:09-cv-23835-ASG

Internal Use O nly

Avenue CLO Fund, Ltd. et al v. Sum itom o M itsui Banking
Corporation et al

Assigned to: Judge Alan S. Gokd
Referred to: M agistrate Judge -Fed E. Bandstra

Lead case: 1:09-md-02tQ.i.-ASQ
M ember cases:

1:09-c.yzlX835-ASG
1:10-ç.y-c20236-AS(i

Case in other court: USCA, 1 1-10468-A

N evada, 2:09-cv-01047

Cause: 28:1331 Fed. Question: Breach of Contract

'laintiff

Avenue CLO Fund, l-td.

TERMINA TED: 03/1 0/201 0

Date Filed: 12/28/2009
Date Terminated: 01/13/2010
Jury Dem and: Both

Nature of Suit: 190 Contract: Other
Jurisdiction: Diversity

Certiried t: t!e c true arlt
ccrrect cory of tkle tccamant cn fil:
Steven 2/ . Larifnore, Clerk

,U . S . L) l 'o qltc t tiiurtS
outh q, .'. 'jbt of-rlorida

By ( Z / t
eputy Clerk

w  tfj w g yDate

represented by Bruce Bennett

Hermigan Bennett & Dorm an LLP

865 S Figueroa Street
Suite 2900
Los Angeles, CA 90017
213-694-1200
Fax: 213-694-1234
A TTORNEY TO BE NOTICED

J. M ichael H ennigan
Helm igap Bennett & Dorm an LLP
865 S Figueroa Street

Suite 2900

Los Angeles, CA 90017

Email: hennigan@hbdlawyers.com
PRO HA C VICE
,4 TTORNEY TO BE NOTICED

K irk Dillm an

Hennigan Bennett & Dorman ELP
865 S Figucroa Street
Suite 2900
Los Angeles, CA 90017
213-694-1200

Fax: 213-694-1234

Email: dillmank@hbdlawyers.com
PR O HA C VI CE
z.l TTORNE r TO BE NOTICED

https://ecf.flsd.circl l .dc& cgi-bi2VDktRpt.pl?578936863563325-L 9999 1-1 9/7/20 1 1
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(n-am ulos M aster Fund, L.P. represented by Nicholas J. Santoro
Santoro Dtiggs W alch Kearney Johnson
& Thom pson
400 S 4th Street
Third Floor

Las Vegas, N V 89101
702-791-0308
Fax: 702-791-1912

A TTORNE Y TO BE N OTI CE D

J) ef#n d. AS.S

11OfA '

t:r nationally' chartered Dttzi/c u'ithils

p'lt7l'?7 ofhce in Charlotte, NC

Date Filed # Docket Text

01/27/201 l l 17 TRAN SCRIPT of Oral Argum ent held on 05.07.10 before Judge Alan S.
Gold, '.-63 pages, re: 1 1 l Notice of Appeal, Court Reporter: Joseph A.

Milliklm, 305-523-5588 1 Joseph Millikan@tlsd.uscourts.gov. The
..-- -  transcript m ay be viewed at the oourt public term inal or purchased from

j ,, )) j 'g Mr. M ùllikan before the deadline for Release of Transcript Restriction.V 
- After that date it m ay be obtained either from M r. M illikan or through

PACER. Redaction Request due 2/22/201 1 . Redacted Transcript Deadline

set for 3/2/201 1. Release of Transcript Restriction set for 5/2/201 1. (m)
(Entercd: 01/27/201 1)

,
''-''N ..

%

01/27/201 1 1 1 8 TRANSCRIPT of Oral Argum ent held on 01.07.1 1 before Judge Alan S.
. Goldy ,L-32 pages, re: 1 l )- Notice of Appeal, Court Reporter: Joseph A.

MillikJm, 305-523-5588 1 Joseph Millikan@flsdauscourts.gov. The
i , , j ,,' .. transcript may be viewed at the court public terminal or purchased from

' 

t, ( U' Mr. M illikan before the deadline for Release of Transcript Restriction.i!-. ,,-.''

After that date it m ay be obtained either from M r. M illikan or through
PACER. Redaction Request due 2/22/201 1 . Redacted Transcript Deadline

set for 3/2/201 l . Release of Transcript Restriction set for 5/2/201 1. Um)
U'ml (ilntered: 01 /27/201 1)

https://ecf.flsd.circl 1.dclFcgi-1)ii I3ktRpt,pl?578936863563325-L 9999 1-1 9/7/201 1
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APPEAL, M DL, TEB

U.S. District Court

Soufhern District orFlorida (M iami)
ABRID GED CIVIL DO CKET FO R CASE #: 1:10-cv-20236-ASG

lnternal Use O nly

ACP Master, Ltd. et al v. Bank of Am erica, N.A. et al

Assigned to: Judje Alan S. Gold
Referred to: M aglstrate Judge Ted E. Bandstra
Lead case: J ;9.%--md-0210i.rA.$-Q
Nlember cases:

l-;0-9-rcvn7-7-31JrA SG

L) 14-::-/r202367.A51

C'ase in other cour!: USCA, 1 l -10740-AA

New York Southern, 1:09-cv-08064

Cause: 12:0632

Plaintiff

ACP M aster, Ltd.

Date Filed: 01/26/2010
Date Term inated: 02/09/2010

Jury Demand: None
Nature of Suit: 430 Bnnks and Banking

Jurisdiction: Federal Question

represented by Brett M ichael Am ron
Bast Amron LLP

One Southeast Third Avenue
Suite 1440
M iam i, FL 33131

305-379-7904
Fax: 305-379-7905

Email: bamron@bastamron.com
LEAD ATID RNEY
ad H ORNEY TO BE NOTICED

David Parker
Kleinberg, Kaplan, W olff & Cohen
551 Fifth Avenue

18th Floor
New York, NY 10176
212-986-6000
.4 ITORNEY TO BE NOTICED

Jam es B. H eaton
Bartlit Beck Herman Palenchar & Scott
54 W est Hubbard Street
Suite 300
Chicago, IL 60654
312-494-4400
z1 H ORNE lr TO BE NOTICED

John D. Byars
Bartlit Beck Herman Palenchar & Seott

() 1) r 't 1 f 1 t? u'i t O t ' '? : 1 r t p l -- : ; n (')
c O r r 6: r f r .7 rr ' ' (L) J ; ' n - ' ' : :'!-: ! ? n t (Lt c ', J' l t'l '

u - .r. .y

' 

. . . u. . ) .- ;
S tevdn n rv''l L (.! r i 7-1 .k-) rto f 7 l fi r k

w a . r w t

Ui < 1 . q ; .. x '..z .t) . j r a!. w. . J . '

r- o u 1 F-'er -1). is'A r' ' c ' of r' l o r 1 (-1 a
x7 . 1 . : # % -

zr yv. .. . . . r,. --- (
$e B y . ,' ''' ... ' z .''z 

. 
. 

. 
- . .- .- -- j

j . py ...-,. t...,,e ( -( - j # , , ; an ! e y k FIf ''''-) - - t. - 7
s ... . j . . . y y. - ? j y' 

D'ate k/ , ;
1. - -u....... ,w-.- -- rk.

ht-tps://ecf.flsd.circ 1 l .dcicgi-biT'.DktRpt.p1?70445399731 0874-1, 9999 1-1 9/7/201 1
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54 W est Hubbard Street
Suite 300

Chicago, IL 60610
312-494-4400
ad H ORNE F FO BE NO TICED

Vineent S. J. Buccola
Bartlit Beck Herman Palenchar & Scott
54 W est Hubbard Street

Suite 300
Chicago, IL 60654
312-494-4400
-g1 IWORNEY TO BE NOTICED

Pla-i n- ti f f

Aurelius Capital M aster, Ltd. represented by Brett M ichael Am ron

(See above for address)
f EAD A TFOAAW Y
W ITORNEY TO BE NOTICED

David Parker

(See above for address)
A T'JD#AW F TO BE NOTICED

Jam es B. Heaton

(See above for address)
a4 ITORNEY TO BE NOTICED

John D. Byars

(See above for address)
/1 H ORNE J' FO BE NOTICED

Vincent S. J. Buecola

(See above for addrcss)
AYID RNEY TO BE NOTICED

Defendant

Bank ef A m erica, N.A. represented by Craig Vincent Rasile

DLA Piper LLP (US)
200 Biscayne Blvd.
Suite 2300
M iam i, FL 33131
305-423-8539

F>x: 305-437-8 131

Email: craig rasile@dlapiperacom
-4 H ORNEY TO BE NOTICED

John Blair H utton , 1Il

https://ecf.flsd.circll .dc&cgi-bit/DktRpt.pl?704453997310874-L 9999 l-1 9/7/20 1 1
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Greenberg Traurig

1221 Brickell Avenue
M iami, FL 33131

305-579-0788
Fax: 579-0717

Email: huttonj@gtlaw.cem
W ITORNEY TO BE NOTICED

m lfendant
M errill Lyneh Capital Corporation represented by Craig Vincent Rasile

(See above for address)
W IWORNE .1' T0 BE NOTICED

John Blair Hutton , III

(See above for address)
,4 ITORNEY TO BE NOTICED

D-e pdant

J'Ih M organ Chase Bank, N.A . represented by John Blair H utton , II1

(See above for address)
..4 ITORNEY TO BE NOTICED

Defendant

Barçlays Bank PLC represented by John Blair Hutton , lII

(See above for address)
A H ORNE )' FO BE NOTICED

Defendant

Deutsche Bank Trust Com pany
Am ericas

represented by John Blair Hutton , I1I

(See above for address)
AH ORNEY TO BE NOTICED

gefendant
The Royal Bank of Scotland PLC represented by John Blair H utton y IlI

(See above for address)
AITORNEY TO BE NOTICED

Defendant

Sum itom o M itsui Banking
C'orporation

represented by John Blair Hutton , lII

(See above for address)
.,z1 IWORNE 1' FO BE NOTICED

pefendant

Bank of Scotland represented by John Blair Hutton , lII

(See above for address)
z4 H ORNEY TO BE NOTICED

Ilefendant

IISH Nordbank AG represented by John Blair H utton , ll1

httpsi/tecf.tlsd.circl l .dcicgi-1)iM 7ktRpt.p1?704453997310874-L 9999 1-1 9/7/201 l
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(See above for address)
zl H ORNEY TO BE NOTICED

pefendant
h1B Financial Bank, N.A. represented by John Blair Hutton , IIl

(See above for address)
-4 TIDRNEY TO BE NOTICED

Peter J. Roberts
Shaw Gussis Fishm an Flantz W olfson

& Towbin LLC
321 N Clark Street
Suite 800
Chicago, IL 60654
312-276-1322
Fax: 312-275-0568

Email: proberts@shawgussis.com
PR O HA C VICE

,d IWORNEY TO BE NOTICED

Jlefendant

Camulos M aster Fund, L.P. represented by Andrew B. Kratenstein
M cD ermott W ill & Em ery

340 M adison Avenue
N ew York, NY 10173
212-547-5400

Email: akratenstein@mwe,com
PRO HAC VICE
WTFOAN'SF FO BE NOTICED

John Blair H utton , III

(See above for address)
,1 H ORNE F FO BE NOTICED

Date Filed # Docket Text /0. ,v'k'.
-

-

'

- ,'/') ' ./t''.''/ 
- .,t3..D -% & . .

.t 1-

01/1 5/2010 2.7 ..,t AM ENDED COM PLAINT amending lcomplaint, against M errill Lynch
Y

-' Capital Comoration, JP M organ Chase Bank, N.A., Barclays Bank PLC,
Deutsche Bank Trust Company Am ericas, The Royal Bank of Scotland
PLC, Sumitom o M itsui Banking Corporation, Bank of Scotland, HSH
Nordbank AG, M B Financial Barlk, N.A., Camulos Master Fund, L.P., Bank

of Am erica, N .A..Document filed by ACP M aster, Ltdv, Aurelius Capital
M aster, Ltd. Related document: 1 Com plaint, filed by ACP M aster, Ltd.,

Aurelitls Capital Master, Ltd. (ama) (Entered: 01/19/2010)
N

, hj02/22/201 1 W (.2 j TRANSCRIPT of Oral Argument held on 05,07.10 before Judge Alan S.
! .y. k.-.,.,,e Gold, 1 -63 pages, re: 58 Notice of Appeal, Court Reporter: Joseph A,

, ,k- ' Millikckn, 305-523-5588 / Joseph Millikan@flsd.uscourts.gov. The
( Q transcript may be viewed at the c-ourt public terminal or purchased from Mr.

i ' - M X'-' M illikfm before the deadline for Release of Transctipt Restriction. After that
. -. 

- 
. 
.
-y . 

1-.t
ltk-...t (.-(.. 'y..'.,c-u i- ---,-.-:.-,

llttps://ecf,flsd.circl 1 .dcf cgi-binr ktRpt.p1?704453997310874-L 9999 1-1 9/7/201 1

Case 1:10-cv-20236-ASG   Document 68   Entered on FLSD Docket 09/09/2011   Page 21 of 28



CM /ECF - Live Database - tlsd-nocket Report Page 5 of 5

date it may be obtained either from M r. M illikan or tllrough PACER.
Redaction Request due 3/1 8/201 l . Redacted Transcript Deadline set for

3 /28/201 1. Release of Transcript Restriction set for 5/26/201 1. O'ml
(Entered: 02/22/201 1)

z hx

02/22/201 1 67. ' TRANSCRIPT of Oral Argument held on 01.07.1 1 before Judge Alan S.
- - Gold.. 1-32 pages, re: (-8 Notice of Appeal, Court Reporter: Joseph A.

'

- Nlillikan, 305-523-5588 / Joseph Millikan@flsd.uscoulrts.gov. The-1s , z -
r. C--. transcript may be viewed at the court public terminal or purchased from Mr.

' r t. / . slillikan before the deadline for Release of Transcript Restriction. After thatt(l'. 'T ?' date it may be obtained either from Mr
, M illikan or through PACER.

Redaction Request due 3/18/201 1. Redacted Transcript Deadline set for
.., 4 .3/28/201 1. Release of Transcript Restriction set for 5/26/201 1 . (im)

.,1kt.t qj e. (j. ('.-z tlutx k c. (sntered: 02/22/20 1 1)'F .

https://ecf.flsd.circl 1 .dc&cgi-bi&DktRpt.pl?704453997310874-L 9999 1-1 9/7/20 l l

Case 1:10-cv-20236-ASG   Document 68   Entered on FLSD Docket 09/09/2011   Page 22 of 28



CNVECF - Live Database - tlsd-Docket Report Page 1 o f?

APPEAL, CASREF, JG, M DL, REF- DISCOV

U.S. District Court

Southcrn District of Florida (M iami)
ABRIDG ED CIV1t' DOCK ET FOR CA SE #: 1:09-m d-02106-ASG

Internal Use O nly

ln Re: Fontainebleau Eas Vegas Ctlntzact Litigation

Assigned to: Judge Alan S. Gold
Rcferred to: Magistrate Judge .lonathan Goodman

M ember cases:

1;.09r:4723835-A5G

1..,.1.9ccv-20236zA.5...fi
Cause: 28:1331 Fed. Question: Brtlach of Contract

J-ll Re

Fontainebleau Las Vegas Contract

Litigation

Plaintiff

Caspian Alpha Long Credit Fund,
L.P.

Date Filed: 12/02/2009
Jury Demand: Plaintiff
Nature of Suit: 190 Contract: Other

Jurisdiction: Federal Question

represented by C. Dana Hobart
Hermigan Dorman, LLP
865 South Figueroa Street

Suite 2900
Los Angeles, CA 90017

213-694-1200

Email: hobart@hdlitigation.com
z'l H ORNE F TO BE NOTICED

Caroline M . W alters
Hennigan Dorm an, LLP
865 South Figueroa Street
Suite 2900

Los Angeles, CA 90017
213-694-1200

Email: waltersc@hdlitigation,com
-4 ITORNE i' FO BE NOTICE D

David Alan Rothstein
Dim ond Kaplan & Rothstein

2665 South Bayshore Drive

PH-ZB
Coconut Grove, FL 33133

305-374-1920
Fax: 374-1961

Email: drothstein@dkma.com
AH ORNEY TO BE NOTICED

Certiliod (t3 Ll t! 'n tgi.i i) J1 ntl
c C) rrùct c t) k'y'' t')f : n c 1:1 t'' :; Li m e n t o p f 1 i t.l
S t e b' e n M . L i' l r ' i l 71 c, r e , '-w I e r 'K ,

b. G ( ) ! -, l . ' I :; t ;J- ,t) tc r t
S'o u t c' ) e ' D .%' t ri qt c. 'ù F'- I ( ' r 1 d a

/. '-- , ,. - , a...z .,% ;.,e' .$ 
y .. . .& , y wy. .. . ; z.WXD 

. j
.-- xot.j jy, r-jljrjr j. ya . u wz.W

u  .

Daie - - rt
- .-. - - .- -....w t

v ..J= .= = w>v .=*xw+x.mxx..v.-.--1

httpsr//ecf.flsd.circl 1.dcicgi-biM )ktRpt.pl?698413560930782-L 9999 1-1 9/9/201 1
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425 Park Avenue

New York, NY 10022-3598

Email: steven.chin@kayescholer.com
PRO HA C VICE

A TTOANFF FO BE NOTICED

Consol Defe
- ndant

BofA

a nationally chartered bank w/,r/l its

main taf/ict? in Charlotte, NC

Am ieus

Term Lenders represented by Brett M i
chael A m ron

(See above for address)
A H ORNEY TO BE N OTICED

David Alan Rothstein

(Sec above for address)
A IVORNEY TO BE NOTICED

J. M ichael H ennigan

(See above for address)
PRO HAC VICE
AH ORNEY TO BE NOTICED

Lorenz M ichel Pruss

(See above for addrtss)
-4 IWORNE F TO BE NOTICED

Date Filed # Docket Text
r.'C .v.

mz?2o09 
-1) 'I'awxsy'ER ORDER (Dated 12/02/2009) from Judicial panel onl 2
z' Multldistrict Litigation transfcrring case to th

e Southern District of FloridaC 
.o, ./.. re: M DL Case # 09-M D-2106 for consolîdated pretrial proc

eedings9 u- 
pursuant to 28 USC 1407 and assigned to the Honorable Alan S

. Gold.t. (. ' t t (Signed by Robert L. Miller. Jr., Acting Chairman of the Panell.(A
tla,zhmems: # IJPML Service List) (gp) (Entered: 12/03/2009)

X 
filed by Term Lenders.Associated

04/1 5/201 0 1J
- ) Second AMENDED COM PLAm T

,( ' Cases: 1 :09-md-02106-ASG
, 1 :09-=v-2l 879-ASG , 

1109-/v-23835-A507x: j. t :
l.- (Pruss, Lorenz) (Entered: 01/15/2010)

'Y 
l int (84 in 1:O9-cv-23835-AsG)02./1872010 @ J( . MOTION to Dismiss State Court Comp a

v Amertded Complaint
, (27 in 1: 10-cv-20236-ASO) Amended Complaint

j,
''

) ('. tJ- - and Supportion Memorandum ofLaw by Bartk of America
, N .A., Bazclaysh 

ruk.. , ,, k

'

t. j v., Bank PLC, Deutsche Bank Trust Company Americas
, JpM organ Chasek -. .!. q,'' -- - ''. ' - Bank, N.A., M errill Lynch Capital Corporation

, Bank of America, N,A.,' (' ' ' 
.-' Bank of Seotland

, Brclays Bank PLC, Camulos M aster Fund, L.P.,'w.- .. k ' . C' '-1-. .- D
eutsche Bank Trust Company Am ericas

, HSH Nordbank AG, JP MorganE Chas
e Bank, N.A., MB Financial Bank

, N.A., Sumitomo Mitsui Banking)

https://ecf.flsd.circl 1 .dca/cgi-bi>DktRpt.pl?698413560930782-L 9999 1-1 9/9/201 l
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Ek7/--k7/-- 4th::'

Corpllration, n e Royal Bank of Scotland PLC
. Responses due by

3,/8/2t)10 Associated Cases: l :09-md-02l06-ASG
, 1:09-cv-23835-ASG,

1 : 10-$zv-20236-ASG(Hut1on, Johnl (Entered: 02/18/2010)
hI .

02/18/2010 Q 2.7 AFFIDAVIT signed by : Thomas C Rice. re (42 in 1:10-cv-20236-ASO,' 

i 1:09-cv-23s35-ASG, 36 in 1 :09-md-02106-ASG) MOTION to9.3 n
Dismtss State Court Complaint (84 in 1:09-cv-23835-ASG) Amended
Complaint, (27 in 1:10-cv-20236-ASG) Amended Complaint

r, and
s'xlwtlr/ït??c Memorandum ofL Jw MOTION to Dismiss State Court
Complaint (84 in 1:09-cv-23835-ASG) Amended Complaint

, (27 in 1:10-
cv-20236-ASG) Amended Complaint,, and Supportion Memorandum of

c 1m47 MOTION to Dismiss Stale Court Complaint (84 in 1:09-cv-23835-X Y 
- ASG) Amended Complaint, (27 in 1:19-ev-20236-ASG) Amended

t s..ax . .-)k tu Complaint,, and Supportion Memorandum ofL Jw by Bank of America
,'h -k.1 k tk V% '- N

.A., Bartk of Scotland, Barclays Bank PLC
, Camulos M aster Fund, L.P.,.)- ..( wt s s. Deutsche Bank Tnlst Company Americas, HSH Nordbank AG, JpMorgan( ' 'f..-'A'! Chase Bank

, N.A., MB Financial Baak, N.A., M errill Lynch Capital
.-c' corporation

, Sumitomo Mitsui Banking Corporation, Bank of Ameriea,V t.-,- x A B
arclays Barsk PLC, Deutsche Bank Trust Company Americas

, 
JPjl :

Morglm Chase Bank, N.A ., The Royal Bank Of Scotland PLC
(Attachments: # 1 Exhibit A-1, # 2 Exhibit A-2

, # 7. Exhibit A-3, # 4E
xhibit A-4, # 5 Exhibit B-1, # 6 Exhibit B-2

, # 7 Exhibit B-3, # 3- ExhibitB
-4, # 9 Exhibit B-5, # .LQ Exhibit C, # 11 Exhibit D, # J7

. Exhibit E, # 12.
Exhibit F, # J.4 Exhibit G, # 11 Exhibit HlAssociated Cases: 1:09-md-
02 106-ASG, l :09-cv-23835-ASG

, 1:10-cv-20236-ASG(Hutton, Johnl(E
ntered: 02/18/2010)

03/22/2010 j
-9. RESPONSE in Opposition re (42 in 1:10-cv-20236-ASG

, 36 in 1 :09-md-
, 02 106-ASG, 93 in 1:09-cv-23835-ASG) MOTION to Dismiss State Court
Comptaint (84 in 1:O9-cv-23835-ASG) Amended Complaint

, (27 in 1:10-
,- cv-202 36-ASG) Amended Complaint,s and Supportion Memorandum of'
'

: :1c . f cw 51OTlON to Dismiss Sute Court Complaint (84 in 1:09-cv-23835-
i u 

,. , -)' 
; , , ASG) Amended Complaint, (27 in 1:10-cv-2O236-ASG) Amtnded<1. L. : 

. k - tk comp
-aint,, and Supportion Memorandum ofLaw MOTION to Dismiss''-  

L 1 ' - St
ate (n-ourt Complaint (84 in 1 :09-cv-23835-ASG) Amended Complaint

,

:-(
. tkjwsth 
o (27 in 1 :1 0-cv-20236-ASG) Amended Complaint

,, and Supportion' ' 
- dum 0

.
/-1>  Correctedloint Opposition to Defendants' Motion to.2< o,-- Memoi anI .

Dismiss f/lc Term L enders' Claims Against the Revolving L ender
s filed byACP 54

aster, Ltd,, Aurelius Capital M aster
, Ltd.. Associated Cases: 1 :09-

md-02106-ASG, 1 :09-cv-23835-ASG
, l :10-cv-20236-ASG(Amron, Brett)(E

ntered: 03/22/2010)

03/22/2010 W J-J) AFFIDAVIT in Opposition re (42 in 1:10-cv-20236-ASG
, 36 in 1 :09-m d-l .

'

'
x- -' 02 l 06..ASG, 93 in 1 :09-cv-23835-ASG) MOTION to Dismiss State Court

Complaint (84 in 1:09-cv-23835-ASG) Amended Complaint
, (27 in 1:10-cv

-20236-ASG) Amended Complaint), and Supportion Memorandum of
. f f fzw MOTION to Dismiss State Court Complaint (84 in 1:09-cv-23835-'-$ t' '-' -'.. k. ' t' k ASG) zttmended Complaint, (27 in 1 : 1 0-cv-20236-ASG) Amended
,-. E ',, , complainty, and supportion Memorandum ofLaw MOTION to DismissD'

- 't--t st
ate c'.ourt complaint (84 in 1:09-cv-23835-ASG) Amended Complaint

s
o.-T

.,'
'

H u- (27 in l :10-cv-20236-ASG) Amended Complaint
y, andsupportion<' 1,

https://ecf.flsd.circl 1.dc&cgi-bi&l)ktRpt.pl?698413560930782-L 9999 1
-1 9/9/201 1
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Memorandum (/1*  Declaration oflames B. Heaton, I1I Opposing
Delèndants'loint Motion to Dismiss the Term Lender Complaints liled by

ACP Master, Ltd., Aurelius Capital Master, Ltd.. (Attachments: # 1
Aftidavit ContinuationlAssociated Cases: 1:09-md-02106-ASG, 1:09-cv-
23835-,:5G, 1:10-cv-20236-ASG(Amron, Brett) (Entered: 03/22/2010)

(14/05/2010 5t') RESPONSE in Support re 3
.-6 MOTION to Dismiss State Court Complaint

(84 in 1:09-cv-23835-ASG) Amended Complaint, (27 in 1:10-cv-20236-
ASG) Amended Complaint,, and Supportion Memorandum ofLaw
MOTICIN to Dismiss State Court Complaint (84 in !:09-cv-23835-ASG)

Czo zu, Amcndcd Complaint, (27 in 1:10-cv-20236-ASG) Amended Complaints,
VQ k-- MOTION to Dismiss Slate Court- , and Sul3portion Memorandum ofL tzkp
/. J! '-

4..t-C'k ut tt-fj Complëtint (84 in 1 :09-cv-23835-ASG) Amended Complaint, (27 in 1:10-y;'' t

cv-20236-ASG) Amended Complainty, and Supportion Memorandum of-'

-- /J C zcw meply Memorandum in Further support ofDepndants'loint Motions.1-(-7. *. 

.-... to Dismiss the Term Lender Complaints) tlled by Bank of America, N.A.,/ *.''
(-.- Bank 0:2. scotland, Barclays Bank PLC, Camulos M aster Fund, L .P.,. 1

Deutsclle Bank Trust Company Americas, HSH Nordbank AG, New York
Branch, JP M organ Chase Barlk, N .A ., M B Financial Bank

, N.A., M errill
Lynch Capital Corporation, Sumitomo Mitsui Banking Corporation

, The

Royal Bnnk of Scotland PLC. (Hutton, Johnl (Entered: 04/05/2010)
'N

k(p5/28/2010 7..9 , M DL C'RDER NUM BER EIGHTEEN granting in part and denying in part
4 .... / . . 21 M otion to Dismiss; erantinq in oart and denvine in oart 7

...1 M otion to
-' C 6Z- 'VC.E.. Dismiss state court c -omplai '-nt; 'Itlx ulmxG 'A '-xsw -ER To Avsxtm/

.. 1

4-Q, (i1. - '&  coMpl-Alx'r; cl-oslxG AuM l-lus cAsE. signed by Judge A lan s.t
Gold o:1 5/28/2010. (bb) (Entered: 05/28/201 0)

, 

)( j.i /28/201 0 CQ AMENDED ORDER re 7?. Order on M otion to Dism iss, Order on M otion
huc .V-PC. ' to Dismiss Yate Court Complaint. Signed by

mjudge A,

lan S.
.
G
. 

q1d on
:)'-t f'g-tkv #. C-. 5728/2010. ùh) (Entered: 05/28/2010) e g 

./ a,2 /
' PAPERLESS M DL ORDER NUM BER 31 

re 124 Notice (Other) filed by(p8/31/2010 130
Soneet R. Kapila. For the reasons stated of record, cotmsel shall meet and
confer :md submit proposals and proposed orders setting forth a course of
action fbr a1l tlu'ee cases no later than Septem ber 14

, 2010 at 12:00 p,m .
The prcposals shall include a plan for the preservation of documents by 1he

Trustee and any proposed final judgments the parties would like the Cotu't
to enter. The parties shall file a M otion for Status Conference if they are
unablt to agree regarding how these matters should proceed.. Siened bv .h-

s'j- e$ ' . 6 /Judge Jklan S. Gold on 8/31/2010, (mbs) (Entered: 08/31/2010) c (t (y()1 :J
09/14/2010 l 35 Unopptpsed M OTION to Dismiss 130 Order

j, .'t-;é Notice (Other) ClaimsV 
rTz%/Jl Pt'ejudice fo Expedite Appeal ofclaim-Dispositive Ruling by Soneet
R, Kapila. Responses due by 10/1/2010 tsharp, Susan) (Entered:

09/14/20 10) js s. (,'2c.,( - ' /
09/207201 0 W 139 MDL ORDER NUMBER 35; DISMISSING CLAIMS wit,h Prejudice to

Expedile Appeal of Claim-Dispositive Ruling 37.5- M otion to Dismiss.
A*please see Order for further details**. Signed by Judge lpn S. Gold on

9/219/2010. (gp) (Entered: 09/21/201 0) jk k, tl ()( : -

hups:,//ecf.ûsd.circ11,dc&cgi-biG ktRpt.p1?698413560930782-L 9999 1-l 9/9/201 1
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09/20/2010 @ 41) FINAL JUDOMENT is
,hereby entered dismissing action 1:09-cv-21879-

.v ASG, with prejudice, but without prejudice to thc Trustec's right to appeal
witll respect to Cotmts l and Vll of the Amended Complaint

, ln accordance
witlt the Court's Order, the Plaintiffs shall take nothing from this cause

. All
parties shall bear their own costs. Signed by DEPUTY CLERK Qn 

.9/2()/20 1 0. (gp) (Enlered: 09/2 1/20 l 0) d'5''% g t' lclb ( f' -.FL/
Z 1 d AM ENDED COMPLAINT R

elatîng to Case No. 

20236-,45G09/2372010 146 , Secian
. y.-' --.' against Fontainebleau Las Vegas Contract Litigation filed in response tosr

p order Granting M otion for Leave, filed by Aurelius Capital M aster, Ltda,' C. J -U Acl: Master, Ltd..tAmron, Brett) (Entered: 09/23/2010)L

1 '%' i t MOTION for Entry of Judgment under Rule 54(b) (Partial Final)10/06/2010 l 51 ! Jo n
and Memorandum (,/1*  in Supnort Thereofby Term Lenders

. Amron,B

rett) (sntered: l 0/06/20 1t)) -kac t,.. xtcct. r k? y o : y /-t'--...t' / v(- . =. -2-.
10/25/2010 @ t t5t MEMORANDUM in Opposition re 151 Joint MOTION f

or Entry ofk
- - ., Judgment under Rule 54(b) (Partial Finao andMemorandum ofLaw inC)
hR- i: : Support Thereofby Bank of America

, N.A., Bank of Scotlands Barclays/ 
(,()t t.oyl y Bank PLC

, Camulos M aster Fund, L.P., Deutsche Bank Trust Company
Americas, Hsu xordbank AG

, New York Brmw h, JP M organ chase2-' ft
-
l.x f-- Bank

, x .A ., M B Financial Bank, N.A., M errill Lynch Capital Corporation
,

! ( ,
.t/- -J)). Royal Barlk of Scotland PLC

, Sum itomo M itsui Banking Corporation
.(Rasile, Craig) (Entered: 10/25/2010)

% 
'' 

:l 1/04/2010 17q RESPONSE in Support re lj
-t Joint M OTION for Entry of Judgment

2 Iz, (z
. y ' under Rule 54(b) (Partial Final) and Memorandum ofL aw in Support. 

'

.
, 

at. (u, #-t/ (. yt& Thereofflnerm Lenders' Reply Memorandum in Furter Supporto filed byg ,-*7
- -  

' 

, . -  ACP M aster, Ltd., Aurelius Capital M aster
, Ltd., Avenue CLO Fund, Ltd..'$'--ksttl

-st- . & (Amron
, Brett) (Entered: l 1704/2010)

' 

A01/13/201 1 ' 70l A M DI
. ORDER NUM BER 44; Granting 1 51 Joint M otion for Entry of

.. > -/ Partial Final Judgment under Rule 54(b). The Clerk is directed to enterhV Q-' fi
nal judgment in favor of Defendants on Claims 1I

, 111, and IV of the-@
s.
'

(-;./.(
. 
r(1 I (. (( Second Amended Complaint in Avenue CLO Fund

, Ltd., et al v. Bank of' l 'u ' k . A
m erica, N .A., et a1., Case N o

. 09-cv-23835-ASG and Claims 1 and 11 oft'
-

' 

( (kl x.t the Amended Complaint in ACP Master
, Ltd., et al v. Bank of Am erica

,

'

t'' 
- 

-- N.A., et a1,, Case No, 10-cv-20236-ASG *#please see Order for further
..,:t J-- aetaits+'

, signea br gudge Alan s. oqld on 1/13/2010, (gp) (Entered:O 
1/1 àI/2() l 1) c'r- , =( a( . ,,s,) ( (;rj ('---(y(oiqf'' t-f.--'p- ) .-e e t. t

01/13/2Q.1 /1 3 02 ENTRY OF PARTIAL FINAL JUDGMENT
. Signed by DEPUTY 

. .
:- t4

. 
'i--6 t4H(- / CLEIA

.K on 1/13/20 1 1 . (gp) (Entered: 0 1/1 8/20 1 1) 
.

'

.$ r t:, ,,.../., (.p.( , ,j. ( (,j (--.% ). q: j .J-/ 'E' à-j.- -?--- 
,>

x01/19/201 1 ' 203 ') NOTICE OF APPEAL (see member case 09
-23835 for a11 appeal related

,'' documents) as to 291 Order on Motion for Entry of Judgm
ent under Rule54(b)

, Order on Motion fer Entry of Judgment under Rule 54(b)
, Order onCl C C Motitln for Entry of J

udgment under Rule 54(b)s 202 Judgmem by Avenue
ii t-./ ' CLO IV, Ltd., Avenue CLO V, Ltd., Avenue CLO V1

, Ltda, Battalion CLOL < 2007
..1 Ltd., Brigade Leveraged Capital Structures Fund

, Ltd., CanpartnersI
llvestments IV, LLC, Cantor Fitzgerald Securities

, Canyon Capital CLO2304 l L
td., Canyon Capital CLO 2006 1 Ltd

., Canyon Capital CLO 2007

llttps://ecf,flsd.circl 1.dc&egi.-bia'DktRpt
.pl?698413560930782-L=9999 1-1 9/9/201 1
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1 Ltd., Canyon Special OppoMunities Master Fund (Canyon), Ltd.p Caspian
Alpha lwong Credit Fund, L.P., Caspian Capital Parmers, L.P., Caspian
Corporate Loan Fund, LLC, Caspian Select Credit M aster Fund, Ltd.,
Caspial) Solitude M aster Fund, L.P., Genesis CLO 2007-1 Ltd., lN G

lnternational (11) - Senior Bank Loans Etlro, ING lnvestment Management
CLO 1, Ltd., ING Investment M anagement CLO 1l, Ltd., FNG Investment
M anagement CLO 111, Ltd., lN G Investment M anagement CLO lV

, Ltd.,
ING lnvestment M anagement CLO V, Ltd., ING Prim e Rate Trust

, ING
Senior Income Fund, M ariner LDC, M ariner Opportunities Fund

, LP,
Monarch M aster Funding Ltd,, Normandy Hill M aster Fund, L.P., Olympic
CLO I 'Ltd., SPCP Group, LLC, San Gabritl CLO I Ltd

., Seoggin Capital
M anagement 11 LLC, Scoggin Intemational Fund Ltd, Scoggin W orldwide
Fund Ltd, Shasta CLO I L1d., Sierra CLO 11 Ltd., Sola Ltd, Solus Core
Opporpanities M aster Fund Ltd, Stone Lion Portfolio L.P

.: Veer Cash Flow
CLO, Lim ited, Venor Caphal M aster Fund, Ltda, Venmre 11 CDO 2002,
Limitect, Venture III CDO Limited, Venture IV CDO Limited

, Venture IX
CDO Limited, Venture V CDO Limited, Venture Vl CDO Limited

,
z.- 

, n Vellture VIl CDO Limited, Venture VI1I CDO Lim ited
, Vista LeveragedVf 

<-- ' 

Fund W hitney CLO I Ltd. Filing fee $ 455.00. W ithin fourteenlncome ,'
-.(!(?t b-ultciy days of the filing date of a Notice of Appeal

, 
the appellant must complete>.'uf

js-- IJ .,-. the Eleventh Circuit Transcript Order l2orm regardless of whether
k t 

,

à-' tt-. r
-.% transcripts are being ordered (Pursuant to FRAP 10(b)), For information go''

t-4' .
=- t.-.. to otzr FLSD website under Transcript lnform ation. tpruss, Lorenzl-rextM

odified on 1/20/201 1 (cqs). (Entered: 01/19/201 1)

02/1 1/201 1 @ 208 NOTICE OF APPEAL as to 202 Judgment by ACP Master
, Ltda, Aurelius

Capital Master, Ltd. (for appeal document see member case 09cv23835LD
ze. (y. and 10cv20236) Filing fee $ 455.00. Within fourteen days of thc filing date

--
.2. of a Notice of Appeal, the appellant must complete 1he Eleventh Circuitt

-l Lb I --> T
ranscript Order Fonu regardless of whether transcripts are being ordered

gpursuant to l7RAP 1O(b)). For infonuation go to our FLSD website tmder
Transcript Infonnation. (Amron, BrettlText Modified on 2/l 1/201 1 (cqs).
(Entered: 02/1 1/201 1)

httpsr//ecf.flsd.circl 1.dcicgi-bie ktRpt.pl?698413560930782-L 9999 1-1 9/9/201 l
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UNITED STATES DISTRICT COURT

SOIFTHERN DINTRICT OF FI.ORIDA

KTEVEN M. L'NRIMORE

Clcrk of Court

Date: 9/9/201 1

Clerk. United States Court of App/als
Eleventh Circtlit

56 Forsyth Street, N.W .
Atlanta, GA 30303

IN RE: oefendilnt: Cavneu CLO Fund and Bricade Leveraced Capital v. Bank of America

Dist. court No: 09-21879-CV - Asq 09-23835-CV ASG 10-20236-CV ASG

IJ.S.C.A. No: 10-14925-AA 1 1-10468-AA 1 1-10740-AA

Style: FONTAINEBLEAU LAS VEGAS LLC V. BANK OF AMERICA,

CERTIFICATE OF READINESS AND TRANSM ITTAL O F RECORD ON APPEAL

' 

-/./ - pprals scctiollFILED by D
.C.

SEP 2 3 2211
STEVEN M LARIK RE
CLERKU à Dlsl CT
s. D. of /t/, - MKMI

CORG OA

Pursuant to Fed, R. App. P. l I(c), tie Clcrk of the Distriet Court f0r the Southern District of Florida
hereby certifies that. as shown on the enclosed index, the record is complete for purposes of this

appeal. The record (including the transcript or parts thereof designated for inclusion and aIl
necessary exhibits) consists of:

3 Volumets) pf pleadings

3 Volumels) of Transcripts

Exhibits: 2 boxes;

0 envelopes;

r-l otber:

e Mher: (2) Bpxv: pf Exhibits DC# 1 i;, Q$çv21y79

(W) Other: (1) Acc. FoIders,09cv21879 DE#2, (1) 09md2106

folders;

0 PSIs (sealed)

U er:
(; f, l-ti f i ;'.? r'a t k . 't- t t r t J f: 3 r (7 I

C t)k r 6'C t 2 :3 ;) bf'' O l !. - / '. ' -%. v'- t J r'Q (a R t t'1 l l t I 1 t:l

nc er y . ' p j. y r j ; a c, r e , r.n y (t e kt'. % ' L! f l ) , u . ,
even 51. tàdl'n - v'tcler'k. ul-t

S . 3 t-i t h 6 ' r f D i k- -; + . u, O f F I O r i rj 2

' 1 .. - v
. *

-  :e- - J '-: - -
D u '.C 1 i .) e p L ? hj t ., I i% r k

3tp '-fD 
. -  - - .

A tach ment - .. ...,..- . .--

c : co u rl 11 I e

S/F A -1 5

Rev. l 0/94

1,'U 400 N. M iami Avenue

M iami, F1 33128-7716
305-523-5080

L--1 299 E. Broward Boulevard
Ft. Lauderdale, FI 33301

954-769-5413

70I Clematis Street
W est Palm Beach, FI 33401

561 -803-3408
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UNITED STATES COURT OF APPEALS

FOR TIIE ELEVENTH CIRCUIT

ELBERT PARR TUTFLE COURT OF APPEALS BUILDING
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

John Ley
Clerk of Court

M ay 08, 2013

Steven M . Larim ore
U .S. District Court

400 N M IAM I AVE

M IAM I, FL 33128-1810

Appeal Number: 10-14925-AA ; 11-10468 -AA ; 11-10740 -AA

Case Style: Soneet Kaplila, Trustee v. Bank of America, N .A., et al

District Cotlrt Docket No: 1:09-cv-21879-ASG

Secondary Case Number: 1:09-md-02106-ASG

The following record m aterials in the referenced case are returned herewith:

For rules and forms visit
%h' 5%':N; ('2t 1 1 t1s (;()11 :'( S j) f) ï'

<'' o cFILED by 
. .

M#f 1 5 2213

STEVEN M LARIMORE lCLERK u à 
as'r cT. ïs

. D. of #LX. .r Mkw 
. 1

Six Volum es Record-on-Appeal.

Sincerely,

JOHN LEY, Clerk of Court

Reply to: W ill M iller

Phone #: (404) 335-6115

(*  JZ.O ip

(3) /t.Iw . %  zecp tt-.7zw :

(àô X  tt.M l

I,J-),W -  Cn-''v t l&* /&2 tV'YZ,/J3

plu l=r  t Q'/Z'QJ

REC-3 Ltr Retunling Record to DC
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