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4 UNITED STATES DISTRICT COURT

5 DISTRICT OF NEVADA

6
EDDIE PAGE et a1., )

7 )
Plaintiffs, )

8 )
vs. ) 2:09-cv-0l ISO-RCJ-GW F

9 )
GRANDVIEW  MARKETm G, INC. et a1., ) ORDER

1 0 )
)

1 1 Defendants. )
)

1 2

13 Plaintîffs Eddie Page, 1an Blankensbip, Thomas Levandoski, M ichael M orettis and Joyce

14 Vance sued Defendants Grandvicw M arketing, lnc. and Kevin M . Sheehan for failure to pay

15 overtim e wages. M ost of the present motions concel'n whcther Plaintiffs' attorneys properly

16 continued to litigatc this case on behalf of Blankenship. Pending bcfore the Coul-t are

17 Defendants' Motion for Summary Judgmcnt (ECF No. 87)- Blankenship's M otion for Extension

l 8 of Time (ECF No. 89). Blankenship-s Motion for Voluntary Dismissal (ECF No. l01 ). Plaintiff s

l 9 Motion to Strike Defcndants' Motîon for Attorney's Fees (ECF No. 1 1 l )e Espinucva's Motion

20 for Voluntal'y Dismissal (ECF No. 1 12). and Dcfendants''Emergcncy M otion to Compel

21 Attcndancc of Ian Blankenship at August 13. 2010 hearing (ECF No. 1 13).

22 1. FACTS AND PROCEDURAL HISTORY

23 Plaintiffs Eddie Pagc and lan Blankcnship filcd this collective action Complaint against

24 Dcfendants in state courl for failurc to pa)., osrertime uragcs undcr the Fair Labor Standards Act

25 (--FLS.Q-- ) and Nexqada ReNristtd Statutcs ( ''NRS-- J scctiol) 608 . ('140. k Scç' C'ompl .. Nzla). 2 '-, 2()(1C)
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1 ECF No. 1, at 9). Defendants removed. The Court has consolidated the case with a similar case

2 against Defendants brought by Levandoski, Moretti, and Vancc. (Ordere Nov. 10, 2009, ECF No.

3 58). The Coul't has approved the parties' stipulation to dismiss Page's and Blankenship's state

4 1aw claims as against Sheehan. (See Order. Sept. 30. 2009, ECF No. 41 ).

5 On November 5, 2009, Blankenship sent an e-rnail to Plaintiffs' attorneys, stating that he

6 did not want to continue with his case. (s'cc E-mail, ECF No. l 07, Ex. A).

7 On Deccmber 8, 2009, the Coul-t conditionally certitied Page's and Blankenship's

8 collective action. (See Order, Dec. 8, 2009, ECF No. 64). On December 1 1, 2009, Magistrate

9 Judge Leen conditionally certified Plaintiffs Levandoski, M oretti, and Vance's coliective action.

1 0 (See Mag. J. Order, Dec. l 1, 2009, ECF No.65).

1 1 Plaintiffs filed an Amcnded Complaint (ç'AC'') by leave of Coul't. (See AC, Feb. l2, 2010,

12 ECF No. 80., Order, Feb. 9, 2010, ECF No. 79). Defendants moved for summaryjudgment

13 against Plaintiff Blankenship, arguing that he no longer wished to pursue the action and in any

14 ease was cxempt from the FLSA'S ovenime provisions. Rather than respond, Plaintiffs moved

15 for an extension of tim e. On M ay l 0, 2010, Blankenship sent an e-m ail to his at-torneys

16 reasserting his decision to not be involved in this lawsuit. On M ay 20. 2010. Blankenship moved

17 to voluntarily dismiss his claims against Defendants without preiudicc. Defendants request that

1 8 dismissal be with prejudice. that steps are taken to ensure that no recovery is permitted for fees

l 9 and costs associated with Blankenship. and that Defendants be awarded attorncy-s fees for work

20 done responding to Biankenship's motions and moving for summary judgrnent against him.

2 1 On Junc 7. 20 1 0. Plaintiffs filed a notice of conscnt stating that Joanna Espinueva

22 eonsented to ioin this action as a plaintiff. On Junc 25. 2() 1 0. Espinueva moved to voluntarily

23 dismiss hcr claims against Dcfcndants without prciudice. Dcfendants do not opposc this motion.

24 On June 1 7. 20 l 0. Piaintif'fs m ovcd to strikc Dcfendants' rcsponsc to Blankcnship' s
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l motion for voluntary dism issal for failure to comply with local rules.

2 On June 28, 2010, Defendants moved to compel Plaintiff Blankenship to attend an

3 upcoming hearing.

4 ll. DISCUSSION

5 A. Espinueva's M otion to Voluntarily Dismiss (ECF No. 112)

6 Espinueva moves to voluntarily dismiss all her claims without prcjudice, each party to

7 bear its own attorney's fees and costs. Thc Court may dismiss an action at a plaintiff s request by

8 court order. Fed. R. Civ. P. 41(a)(2). Defendants do not opposc Espinueva's motion. Therefore,

9 the Court grants Espinueva's motion to dismiss and dismisses her claims without prejudice.

10 B. Blankenship's M otion to Voluntarily Dismiss (ECF No. 101)

1 1 Blankenship moves to voluntarily dismiss his claims without prejudice, each party to bear

12 its own attorney's fees and costs. The Court m ay dismiss an action at the plaintiff s request by

1 3 couz't order. Fed. R. Cjv. P. 41(a)(2). kûonce the dcfendant has filed a sunmaaryjudgmen! naotion

14 or answer, the plaintiff may dismiss the action only by stipulation . . . or by order of the court,

1 5 tupon such tenns and conditions as the court deems proper' . . . .'' Cooter J: Gell Jc Hartmarx

16 Colp. , 496 U.S. 384. 394 ( 1990). tt-l-he purpose of Rule 41 (a)(2) is to protect a defendant from

l 7 unduc prejudice or inconvenience from plainliff s voluntal'y dismissal.'f C()Ilin.% 3'. Baxter

18 Healthcare Colp., 200 F.R.D. l 5 l , 152 (D.D.C. 2001 ). tLcienerally, rnotions tiled under Fcd. R.

19 Civ. P. 4 1 (a)(2) should be libcrally granted. as long as no other party is prejudiced.'' Hhtson 3..

20 Clalk. 71 6 F. Supp. 1354. 1355 (D. Nev. 1989).

21 Plain legal prejudice maybe shown where act-ual legal rights arc threatened or wherc
monetary or othcr burdens appcar to be extreme or unrcasonable. For cxamplc. plain

22 legal preiudice has been shown urhere thc motion for voluntary dismissal camc at
such an advanced stagc of thc proceedings so as to prejudicc defendant by B'aste of

23 tim c and cxpcnse in prcparation ol- defensc.

24 ld. at l 3 56 .
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1 Defendants do not oppose dismissal, but they requcst disnlissal with prejudice, that steps

2 are taken to ensure no recovery is pennitted for fees and costs associated with Blankenship, and

3 that Defendants be awarded attorney's fees for work done responding to Blankenship's motions

4 and moving for summaryjudgment against him. Defendants note that, altbough Blankenship

5 requcsted to be removed from this case in November of 2009, Plaintiff refused to abandon his

6 claims. This led to Defcndants iiiing a rnotion for summaryjudgment against Blankenship.

7 Plaintiffs then moved for an cxtension of time to respond to the motion for summary judgmcnt,

8 to which Defendants also responded.

9 Plaintiffs, in reply, provide a declaration of Blankenship stating that the Tran Law Firm

10 was authorized to proceed with his case until May l0, 2010. (Blankenship Decl., ECF No. 1 10,

1 1 Ex. A). Because Defendants have incun'ed costs of defending Blankenship's claims for over a

12 year, dismissal will be with prejudice. And because Plaintiffs' attorneys expended resources

1 3 t'ilnig for summary iudgment against Blankenship and opposing his motion to extend time, the

14 Court will also award Defendants attom ey's fees.

15 1. Dismissal with Prejudice

l 6 Defendants argue that Blankenship's claims should be dismisscd with prejudicc because

1 7 they have incurred the expense of dcfending against Blankenshipfs claims for over a year and

18 because they have already ti lcd a motion for summary judgment on his claims. Plaintiffs do not

1 9 address Defendantsf rcquest for dismissal with prtjudicc in their reply. Defendants havc incun'ed

20 expense defending Blankenshipes claims. Blankenghip should not be allowed to force

2 l Defendants to incur thosc expenses anew should he decide to re-filc. Thc Court dismisses

-'A2 Biankenship' s claims u'ith prejudice.

23 2. Conditions on Plaintiffs* Future Recoverl' of Attorney-s Fees

24 Defkndants arguc that Plaintiffs should not. in the futurc. bc allowed to rccox'er an).'
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1 attorney's fees associated with representation of Blankenship after November of 2009 and that

2 any award of attorney's fees to Plaintiffs in the future should take account their failure to tim ely

3 dism iss Blankenship's claims.

4 Plaintiffs do not oppose this request, but instead point out that they themselves asked that

5 the panies bear their own fees and costs associated with Blankenship's claim s. the Court agrees

6 that Defendants should not later be made to pay Blankenship's attorncy's fees, but there is no

7 reason to impose any additional conditions on Blankenship's voluntary dismissal in this rcspect.

8 3. Defendants' Recovery of Attorney's F'ee: and Costs

9 Defendants arguc that tbe Court should sanction Blankenship's attorneys by requiring

1 0 them to pay Defendants' attorney's fees for responding to Blankenship's interrogatories served

1 1 after Blankenship asked to withdraw, drafting the motion for summal'y judgment against

12 Blankenship, and drafting responsivc papcrs to Plaintiffs' request for additional tim e to oppose

13 the motion for summaryjudgment. Defendants estimate that thcy incurred $12,706.00 in

14 attorney's fees responding to Blankenship's tilings a'her he asked to withdraw from the case.

l 5 The Court may require an attorney tGwho so m ultiplies the proceedings in any case

l 6 unreasonably and vexatiously'f to pay iùattorrleys' fees reasonably incurred because of such

17 conduet.'f 28 U.S.C. j l 927. Courts also have the inherent power to assess attorney's fees

1 8 against counsel that ilas acted in bad faith. wantonly. vcxatiousll'e or for oppressive reasons.

1 9 Chanîbers !'. -TLASCO. f?3c... 50 1 U.S. 32, 45-46 ( l 99 1 ). The Coul-t agrecs n'ith Defendants that

20 Blankenship-s attorneys unreasonabll' and vexatiously nnultiplied the procecdings. and thc Court

2 l orders them to pay the attonleys fecs and costs as rcquested. Defendantse attorncys shall fi le a

:2.2 separatc afiidavit and proposed order for this purposc.

23 C. Delbndants- M otion ft/r Summarl' Judgment (E. C'F N(). :7)

24 Dcfcndants movc for summar).' iudgment againsl Blanltcnship bccausc Blankenship no
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1 longer wishes to pursue this action and bccause Blankenship is exempt from thc FLSA'S

2 overtim c provisions. As discussed above, the Court grants Blankenship's m otion to voluntarily

3 dismiss his claims with prejudice. To the extent the motion for summaryjudgment is not moot,

4 the Court grants it for failure to oppose. See Local R. Cîv. P. 7-2(d). The Court denics

5 Blankenship's motion for extension of time.

6 D. M otion to Strike (ECF No. 111)

7 Plaintiffs move to strike the portion of Defendants' response to Blankenship's m otion to

8 dismiss that seeks attorney's feesa because it does not comply with Local Rule 54-1 6. Local Rule

9 54- l 6 requires motions for attorney fees, unless a court orders otherwise, to include itemizations

1 0 and summaries related to the work perfonned and an aftidavit by an attorney stating that the fees

1 1 and costs are reasonable. Local. R. Civ. P. 54-l6(b). (c). tTailurc to provide the infonnation

12 required by LR 54-16(b) and (c) in a motion for attorneys' fees constitutes a consent to thc dcnial

13 of the motion.'' Local. R. Civ. P. 54-16(d).

14 Local Rule 54- 16 states that ttLwqhen a party is entitled to movc for attomey's fees, such

1 5 motion shall be filcd with the coul't and served within fourteen ( l 4) days after entl'y of the tinal

16 judgment or other order disposing of the action.'' Local. R. Civ. P. 54-1 6. Likewise. Rule 54 of

l 7 the Federal Rules of Civil Procedure statcs that a motion for attorney's fees m ay be 'tbe filed no

1 8 later than l 4 days aher the cntry of iudgment*' t'guqnless a stamtc or a court order provides

1 9 othenvise.'' Fed. R. Civ. P. 54(d)(2)(B).

20 Defendants argue that sucb an itcmization is not necessao' until aftcr thc Coun enters

2 1 judgment or orders sanctions. Furthermorc. Dctkndants have fiied a supplcment to their response

22 which itemizes their fees and costs. As noted abovc. thc Court Mzill award attorrlel''s fees,

23 Dcfcndants' separatc affidas'il and proposcd ordcr u'ill complq' u'ith the Local Ruics.

24
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1 E. Defendants' M otion to Compel (//113).

2 Defendants move to compel Plaintiff Blankenship to attend a hearing that was scheduled

3 for August 13e 20 1 0 to examine him regarding whether he wished to proceed in this m atter and

4 have Plaintiffs' counsel represent him at al1 tim es prior to M ay l 0, 20 10. Because the Court

5 decides this point in Defendants' favor, the motion is dcnied as moot.

6 CONCLUSION

7 IT IS HEREBY ORDERED that Defendants' M otion for Summ ar.y Judgment (ECF No.

8 87) is GRANTED.

9 IT IS FURTHER ORDERED that Plaintiff s M otion for Extcnsion of Time (ECF No, 89)

10 is DENIED.

1 1 IT IS FURTHER ORDERED that Plaintiff's M otion for Voluntary Dismissal (ECF No.

12 101 ) is GRANTED in part and DENIED in part. Biankcnship's claims are dismissed with

13 prejudice.

14 IT IS FURTHER ORDERED that Plaintiff's Motion to Strike (ECF No. 1 1 1) is DENIED.

15 IT IS FURTHER ORDERED that Plaintiff s Motion for Voluntary Dismissal (ECF No.

16 1 12) is GRANTED.

l 7 IT IS FURTHER ORDERED that Defendants' Emergency M otion to Compel Attendance

1 8 of Ian Blankenship at August 1 3. 201 0 hearing (ECF No. 1 l3) is DENIED as moot.

l 9 IT IS SO ORDERED.

20

21 Dated this 29th ciav os Novem ber 2O1 0.
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