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4 UNITED STATES DISTRICT CO URT

5 DISTRICT O F NEVADA

6

l cAsE No,: 2:11-cv-0l367-Km -CWHLISA SLEPICOFF REYES , an individual,il 
)Pl

aintiff l pl-Am'rlFy''s REspoNsE9
vs. lx

10 BAC HOM E LOANS SERW CING
, LP; OPPOSW ION TO DEFENDANTS'

RECONTRUST COMPANY, N.A.; MERSCORP, M OTION TO DISM ISS
11 lNC

.y a W ginia Corporaéons M ORTGAGE
ELECTROM C REGISTRATION SYSTEM S,12
INC. a subsitlialy of M ERSCORP, Inc., a

la Delawve corpomtion; FEDERAL NATIONAL
MORTGAGE ASSX IATION ; AND X ES

14 Zdividuals 1 to 100, lnclusive; and ROES
Colporatiom  1 to 3G, Inclusive;

15

16
Ekfendanl.

18

20 Plaintil Lisa SlepicofReyes In Pro &, without submitting to thejurisdiction of this Comt as
21 Plaintiffhas also tiled a ''M otion to Remnnd'' to the matter herein axld accordingly hereby also liles

response in opposition to tlle ''M otion to Dtsmiss '' as fled on August 31, 2011 by the Defendantls); Ban22
ofAmertca , NA. et aI. The Plaintiff llerein respondillg makes a universal objection to each and every2 3
argument of the Defendant's Demurrer, as well as the Demurrer as a whole, on tbe basis that the

2 4
Demurrer is nothing &I/ an improper attempt (o tzrple the ver/a ofthe ct-  (the fm//l ofthe allegedfacts

25 inparticular) rather JJX?a the Jo cjenc,p oftkepleadings. The Plaintiffhas provided speci'sç pleading as
2 6 required under the rules of the court. This response is supported by the Points and Authoriées/ Standard

7 of Review herein, the complete fle and records of this actiol and upon the argttments d1* may l)e2

presented at tlze hearing of Defendant's motion.
28
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 l pjta jw xxux STATEM ENT

2 yThe defendatlt s engagement ilz tltis matter are ill Ilagrant violation of acçepted real estate

3 recordation and due procesg of Federal and stamtory laws, and is the precise reason that has lead to the

4 iaitial fding of tbis lawsuit. The Plaintiffhas direotly se ered injury ''but for'' the DefenY t's named
hereins participation of who, what, whenp hom  and why of what amolmts to a conspiracy to commit5

H IIII and conversion upon the subject promrty of the Plaintifr.
6

n e discoverable ''dired (or indiredl'' involvement in Plaintifl's mortgage in the variance of
7 degrees by and of the defendant parties is not required to support action for conspiracy

, much less, to

8 allege causes to as contained in Plaine s '' VERIFIED COM PLAINT''. Defendants aver without

9 vertficatton to all catlses of action contained witbin tlle Plaintil s filed complaint. Defendant's arrogance

and self-rigllteelus egregious conduct simply ltnows no bounds tzî blatantlv evident within 1/1, recentlv10

flled S/IC #p $he Nevaflz allfornep General.
11

See STATE OF NEVADA v. B ofA et aI.
12

in (ZS District Ctwr/ ofNevada Cfz:c number: 3:11-0,-00135 AILJ-IA'IV).
13

Defendants in tltis case move the court ''to dismiss'' as if ANY innuende of a notice plending does
14 not apply and considered to be absurd

. Defendants are also equitably estopped in tbeir eforts to do so as

15 to allow a prejudicial adjudicadon as they daim the complaint dœs not allege any wrongdoing by them
16 and that it should l)e dismissed. Plaintilasserts th1 tlle complaint contains suœ cient facts and allegati

to put the defendo ts herein on proper notiçc of the claims against them . n e tlze intentionz efrorts by th17

defendatlt servicers and their acoomplices to force people into defaults arld foredosures lmder disguise of
18

'M otiou  to Dtsmiss'' are indeed becoming ''claqsic prœ edure'' and as such tlte Defendatttq' zxalous
19 d t s alts for itselfas validation of the allegations of the Complaint filed to the action herein

.con uc pe

20 Furthermore, tlle PlaintiFs pending motions to remand are now before tlze courl and the decision

al ofjurisdictional authority to nzle on any acdon to the matter herein is now before the court as sled and
the court should rule on issues of remand and further ''stav'' proceedings l nding determination of all22

such issues concernlng Federal çourtjurisdidion to pmfec/ the b0th the court Jnt///le Plaintilherein
23

from lfanecexm rp time Ja# expense with relw cl to defendtmt's ymvrj/ie# averments in tzvojtf/nz the /me
2 4 tssues JlW vltlz'/l

.î of the ctzâ'e at bar.
2 5

The m fendants' argument tilat tllis lawsuit is a misguide,d attempt of the Plaintifrto avoid

26 fmancial obligations fails to recognize that homeowners have no recourse
. By fniling to ad in good faitha

21 the Defendants leA the Plaine wit.h no ether option than to engage litigadon for proper resolve to the

aa controversy bdween the partiess the subject property and tlze obligatiolts under tile deed of trust.

2

PLAINTIFF RESN NSE IN OPPOSWION TO DEFENDANT'S MOTION TO DISM ISS COM PLAINT



1

2

3 STANDARD OF REVIEW

4 1. THE M OTION TO DISM ISS SHOULD BE DKNIED UNTIL
DISCOVERY Cn  Tm  PLACE5

6 Rule 12*)(6) moEons are Wewed w1t.11 digfavor. Gilligan v. Jamco Dev. D r/l 108 F.3d
7 246, 249 (9dl Cir. 1997). Dismissal without leave to amend is proper only in ''extraordinary'' cases.

Unitedstates v. City ofRedwooti 640 F.2d 963, 966 (9t11 Cir. 198 l). When ruling on a l2(b) (6) motiol8
tbe complaint must be çonstrued in tlw ligbt most favorablt to tlie plaixkliff. Parh Sck 0

./#=. fnc. v,9
r Symtngton 51 F.3d 1480, 1484 (9th Cir. 105). The court must accept as mle all lnaterial allegations in
l 10 the complint, as well as any reasonable inferences to be drawzl from them . Pareto v. FDIC, 139 F.3d

zl 696, 699 (9dz Cir. 1998).
12

 Plnm' tif makes valid claims agaiast these Defenda- . DefO dants inthese types of caRs willi 
131 do anvthinz to relieve it of its obligadons

. including, blzt not limited to, the fzling of a 'u otion to
l 14 Dismiss'' âe

-pre any A cover.p has ztzken place to al'certWa theprocedur- zlzl#errlkea by the vzy-y1

 15 dqt'endant fa thL% mWtln tok stprocure a lzltla.f@' the 'lizlff.y then f/ybrecltue and xell the
 . uâ

out tye 16 PlalnhT's home âee,d uponfauây nptfco, transfers, ee a- aa andstanAng, w
origînal n@-, and Y pre the PliallF c- show 1Atz/ the ilee: claim oflnter-  hy defendants17
wasprocured âyt.fr>d or, fn tke rery H.* by W/l*@ay oflaw.I

18

 1, Until the pe es are allowed to progeed tllrough discovery, 1m111 the parties have the entire atrue ''

 fle ttbe documents defendant provided may or may not be the mltire documents), complete audit of the 20

 violatiorts aad tlle determinatiolt of tlte remedies fer each violati- are prejudicially xmknowm 'Iherefore,.
1 2 1 defendants are not diferentiated in the Complaint as of now, before discovery, the court is unaware ofi
! 22 hat defendant is resptmsible for what

, DIIV mq it is alleged in Plaintic s comple t (see general W
 2a allegadons), that the defendants acted in concert.

14 41 p ,1 
rj'rherefore Defendant s M otion to Dismiss will prevent discovmable verification for the bene t

I 25 of a11 parties concerned and accordingly the benefit of Nevada case law precedents and statutory
!

26 development concemiag these matters and thus should not be allowed to stand w1t11 proper remand to the

State Courts of Nevada.27

2 61
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II. NOTICE PLEADING IS REOUIRED AND PIA INTIFF HAS
 1 u cjj cArsE OF ACTIONADEOUATELY PLED FACTS FOR

 2
I It is a well sd 1aw çittlhe only issue involved in a demurrer hexn'ng is whetller tlze çomplaint ms i

3
stalttts. lmcomlected with extraneolls matters, states a callse of action.''

S'A.F Farnts v. Superior Ctwrl (1984) 153 Cal.App.3d 902, 905. Nor is a demurrer tlze appropriate
5 procedure for ddermining the % t.11 of disputed fads or what inferences should be (II'a- I where

s competing inferences are pessible.'' Crtm Talk f'rtW?zc//tpat Inc. v, Jacnbson (1998) 65 Ca1.App.4th 631,

635. To overcome a demurrer, a plaintiffneed on% plead facts that show he may be entitled to some7
relief Gtw nberg v. Aetnallls. Co. (1973) 9 CaI.3d 566, 572. Ftte ermore, if the plaintiffhas stated a

8
cause of acdon undvxr an.y possîble le.#ll fllepr-p, it is errorfor the trial ctmrl to susmin the Jeznzlver.

9 :,Frtedman v
. Mentk to C% (2003) IW Cal,App.4th 454, 463. If a çomplaink llberally rtme fredj çati

10 state a cause of aotionm or if it is reasonably possible tllat the plairdls can oure the complaint by

11 amendment, the t11a1 oourt should not sustain a t/ezzzlzrre?' without leave to amend.'' Dalton v. East sm'

Mun. U/jàty Dtst. (1993) 18 Cal.App.4th 1566, ls7o.lEmphasis added.)12

la Moreover, Rule (b)(6) must be read ill tandem with Rule 8, whioh requires:
14 Federal Rule of Civil Procedure Rule 8 states the general rule of pleading that a

15 Complaint need contsin:

16 (1) a short and plaixl statement of the gounds for the courfsjurisdictionm unless the court
already hasjurisdiotion and the clsim needs no newjurisdicuonal support;17

(2) a short and plain sktement of the claim showing that the pleader is entided to relief;18
and
(3) a demsnd for the relief sought, which may include relief in tile alternative or diFerent19
types of relief

20
''Notice pleafling'' is all that is required unless pleading a special matter as delineated in FRCP

21 R
ule 9. Doe v See (2009) 557 F.3d 1066. 1073-1074. cited the case relied umn very heavily by defendan

22 in the case at bar
, BellAtlantic Corp. Az. Twomblv, 550 U.S. 544, 127 S.G. 1955, 1964-65, 167 L.Ed.2d

23 929 (2007). 'I'lle Court in Doe v See cited T'wombly for tbe proposition that nothing more is required othe
a4 tban a short and plain statement unless a special matter is alleged:

Under notke pleading rules, we require only ''a short and plain statement'' of tlle grounds for
25 julisdidion snd the çla1111 for relief

. Fed.KCiV.P. 8(a)(l), (2); see also Bell Atlantic Corp. v.
26 Twombly, 550 U.S. 544. l27 S.G . 1955,1964-65, 167 L.Ed.2d 929 (2007). W e do not impose a

heightmzed plending standard in the absence of ''an explicit requirement in a stamte or federal
27 '' S M erMien NorthAmerica Beverly Hills

, fafac', 506 F,3d 832, 841 (9th Cir.2007);rule, kaA .
2 8
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In the vely recent United States Supreme Court Case ofAshcrojt v. Iqbal. (May 18,l
2009) - S.Ct. ---, 20* WL 1361536, the Court held that spedfc facts must be pled to allow

2 the trial court to dl'aw a reasonable inference tlmt tllat the defendant is liable for tlle misconduct alleged.

3 In the case at bar
, PlaintiF has pled basic and specitk facts for oauses of aotion, and pled the specific

4 matters, where neededs w1t11 tlze requisite particularity.

FURTHER'5 ;

Leave to amend a Complaint c,ml meet tlle requirements (o9 as tlms alloweda to cure any6
defect asjustice requires, Firestone v. Firestone (1996) 76 F.3d 1205, 1209.

7

8 Defendnnf s ''M otion to Dismtss'' fails as to the pleading requirements and within the

9 remsonable discretion of the coutt as recognized l)y the preœdents herein and as such is to

be denied.10

11

12 I-H-.-P-L-M NTIFFS HAS VESTED W TEREST TO PURSUE CAUSES OF ACTION D ENTIFIED

 13 IN TIIE COM PLM NT AGM NST DEFENDANT.S

14 W 1:e11 read as a whole and in context
a Plnintill's complaint states sum cient facttlal

15 allegation to defeat Defendnnt's nMotion To Dismiss ''. Defendants motion incorrectly argues

16 tltat Plaintif H 11% ne interest ()r claim involdng the Subject Property at issue in tbis matter and
p tlzat matters have been adjudicgted as the issues of whether or not , and when , Plaine was17
E , ,provided w11.11 the proper disclosures, assignment /substitmion of trustee, tnze benefkiary

z e
standing, and notices, aad statutory rights of due process is an issue of fact and cnnnot be

19 dismissed without allowing Plaintif to condud discovely

20

 21 Defendants' argument fails on its face and is irrelevant irt tlzat it is ''but for'' the actions

taken and as verifed by Defendnnts own exllibits as provided to the court tbat in fact the22

Plaixltifis a prinoiple of and within the rnaterial transactions peenining to the Subject
23

; Property, and accordingly was also subject to tlle events when and how they have taken place
; 24 .

throughotzt the deallngs, the çonduct of, and in association witln the Subject Property and
25 concerning the Defendant padies that have transpired as they have leadhlg to discoverable and

( 2 6 filrther veritiable vested interest on behalf of tlle Plaintifr as flled herein.

27

28

5
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111. PLAINTW FS HAS PENDING M OTION BEFORE THE COURT
l

 2 
.Now pending before the çourt is Moéon to Remand and Metion to Stay Proceedmgs

 3 pending Determinntion To Motion To Remnnd the case herein Plaintiffsled concurrently pursuant to 28

4 USC j 1446 , 28 USC j 1447 pertnining to subject matterjurisdicion; failure of defendnnts to timely
s join in the removal action in writing; and to remand based on abstention grounds set forth within the

Mouon to Remand. n e çourt should rule on issues of remand and furtlter ''yffw'' proceedings pending6

determination of a11 such issues concerning Federal courtjuzisdiçtion to protect the b0th the court JziJ
7

the Plaindlherein fm - unnecessarv time tzlztfexpense wtth v pec/ to defendant's l/nvcrjflgtftzvervcn/.ç

8 in avoidinz f/le fm e issues tzrW merits of the ctzâ'e at M r.

9

lo n erefore, ''Motion To Disrniss'' is irrelevant um n true andjusticible discovery and adjudication
of the matters pertaining to and of the rights and obligations of the parties as oharged by virtue of the11

deed of trust ' ' g to the subjed property llerein.la

la In CONCLUSION

14
(Tlhe Plaintiffzs Complaint adequately states clsims for relief against Defendant parties (a11 of

15 a ' GMOTION TO DJD /JJS''' should be denied so to allow forthem) as alleged
. Therefore Defen ant s

16 proper adjudication on the discovely and tâe merits of tlle case at bar. PlaintiTs adequately md dle
17 burden under FRCP 8 of K'notke'' plee ng. Alternatively, should the court fmd any deficiencies in the

Complaint Plaintifrrequests leave to amended the Complaint purslxsmt to Federal Rule of Civil '18

Procedure 15(a)(2).
19

20 The Plaintc  respectfully request that this court deny the Defendantes ''Motion to Dismiss p/ljn/#.p
2 l Complainv'.

22

23 z o/k
DATED: this & ' ' day of September, 2011

2 4
BY:

25 L'sa slepio# Reye n Pro Se)
10365 Talklng Tree ve,

2 6 Las vegas, NV. 89129
702- 5614720

27 wnewera@aaol.com
PLM NTIFF: IN PRO PER
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1 CERTIFICATE OF SERVICE

2

I hereby ' tbat servic,e of the foregoing decument descriG d as:3

'' PIAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANTS'M OTION TO DISMISS ''4 was made on the Jh'. h day of September , 20l 1 by depositing a copy for mailinp fzrst class mail,
5 poslge prepaid at Las Vegas, Nevada to the following:

6

7
Ariel E . Stern

8 Akerman Senterf itt , LLP
4 00 South Fourth Street

s Su:L t e 4 5 0
La: Veqas , NV 8 9101

l o 7 0 2 - 634 - 5 0 0 0
Fax : 702 -366-1953

11 Email: ariel . stern@akerman . com
ATTORNEY 2*0 BE NOTICED

l 2
M làson lchmidt

13 Akerman Senterf itt
4 00 So . Fourth Street

14 Suite 4 50
Las Vegas , NV 8 9101

1.5 702-634 -5000
Fax : 702-380-8572

l 6 Email: aschmldt@piteduncan . com
ATTORNEY TO BE NOTTCSD

17

18

19

2 0

2 1 g'
BY z

2 ni ed art of the mattc herein.IJ nttw st p y
2 3

2 4

2 5

2 6

2 7

2 8
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