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irage Securities Litigation Doc

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

*kk

Case No. 209-¢v-1558-GMN-VCF

InreMGM MIRAGE SECURITIES ORDER
LITIGATION
MOoTION TO COMPEL PRODUCTION OF FEES AND
COsSTS INFORMATION UNDER RULES 23(H)(2) AND
54(D)(2)(B)(IV) (Doc. #379

This matterinvalves a classadion lawsuit against MGM Mirage, its officers, and baard of
diredors. The moving party hereis the Public Employee’s Retirement Association d Colorado
(hereater“CoPERA”) , a classmember in the underlying classadion. The respondng parties are
plaintiffs Lead Coursdl, the law firms of Robhins Gdlar Rudman & Dowd LL P, Nix Patterson &
Roach LLP, and Kesskr TopazMeltzer& Ched LLP. Before the court is COPERA’ s Motionto
Compel Production d Fees and Costs(Doc. #379, Lead Coursel’ s resporse (Doc. #3832, and
CoPERA’sreply. (Doc. #389. For the reasons stated below, CoOPERA’ s motion to compel discovery is
denied.

. BACKGROUND
The instant dispute arises from CoPERA'’ s efforts to oltain information abou Lead Coursel’s
feesand costs In Decanber 2015,Lead Counsel moved the court to approve the classadion settlement,
the plan to all ocate procedls, and the awad of attorney’s fees and expenses to Lead Coursel and awads
to plaintiffs. (Doc. #359. CoPERA objeded to the propcsed awan of attorney’sfees.! (Doc. #373.

CoPERA now movesto compel Lead Coursel to produce (1) al retainer agreaments, (2) all time

1 CoPERA isore of only four objedors to the propased classadion settlement, and the only objedor seeking dscovery.
(Doc. #371); (Doc. #372; (Doc. #373; (Doc. #374.
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records that suppat Lead Coursel’s 48,900 Idl able hous, and (3) all documents refleding all expenses

incurred in excessof $1,000. The court scheduled a settlement conferenceregarding Lead Coursdl’s

motionto approve final classadion settlement (Doc. #358 for Mardh 1, 2016.(Doc. #389.
II.LEGAL STANDARD

“I'n acettified classadion, the court may awaid reasonable attorney’ s feeand noraxable costs
that areauthorized bylaw or by the parties’ agreement.” FeD. R. Civ. P. 23h). “A claim for an awad
[of attorney’ s fee and costy must be made by motion unaer Rule 54(d)(2), subjed to the provisions of
this subdvision (h), at atimethe court sets.” FeD. R. Civ. P. 23h)(1). “A classmember, or a party
from whom payment is sough, may oljed to the motion.” FeD. R. Civ. P. 23h)(2).

A motionfor attorney’ s fees and costsmust: “(i) be filed nolaterthan 14 diys after the entry of
judgment; (ii) spedfy the judgment and the statute, rule, or other grounds entitli ng the movant to the
awau; (iii) state the amourt sought or provide afair estimate of it; and (iv) disclose, if the court so
orders, the terms of any agreament abou fees for the services for which the claim is made.” FebD. R.
Civ. P. 54(d)(2)(A)(i)-(iv).

“I'n determining whether to all ow discovery, the court shoud weigh the need for information
againstthe costand delay that would attend dscovery.” FeD. R. Civ. P. 23(h)(2) advisory committee’s
notes. “One factor in detemmining whether to authorize discovetry is the completenessof the materal
submitted suppat of the feemotion.” 1d.

“Classmembers who oljed to a classadion settlement do nd have an absolute right to
discovery; the Court may inits discretion, limit the discovery or presentation d evidenceto that which
may assistit in determining the fairnessand adequacy of the settlement.” Henphill v. SanDiego Assn
Realtors, Inc., 225F.R.D. 616,619S.D. Cal. 2005. Classobedors “are na automaticdly entitled to

discovery or ‘to question and debate every provision d the propased compromise.” 1d. (intemal
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citation amitted). “T he fundamental questionis whether the district judge has sufficient facts before him
to intelli gently approve or disapprove the settlement.” 1d. at 619-20.

“T he criteriarelevant to the Court’ s dedsion whether to permit olgedorsto conduct discovery
are‘the nature and amourt of previous discovery, reasonable basisfor the evidentiary request, and the
number and interestsof the ojedors.” Id. at 620. “Wherethe evidence submitted in suppat of the
settlement is the result of truly adversanal procealings and wherethe ‘comprehensiveness of the
records developed bythe proporents, the ojedor has a greaer burden to show the necessity of
additional evidence” 1d. “I n addition, wherethe oljedors represent ony asnall percentage of the
class thelikelihood d the court granting their discovery requestsdecreaes becaiuse the court will give
gred weight to the interestsof the maority of the classmembers.” Id.

[l . DISCUSSION
The parties present two questions: (1) whether COPERA complied with the med and confer
requirements and (2) whether COPERA may ohtain dscovery related to Lead Coursdl’ s fees and costs

1. CoPERA Complied With the Meet and Confer Reguirements of Federal Rule of Civil

Procedure 37 and L ocal Rule 26-7

“On ndiceto aher parties and all affeded persons, a party may move for an arder compelli ng
disclosure or discovery.” FeD.R.Civ.P. 37a)(1l). “T he motion mustinclude a cettificaion that the
movant hasin goodfaith conferred or attempted to confer with the person a party faili ng to make
disclosure or discovery in an effort to oltain it withou court adion.” Id.

“Discovery motions will nat be considered unessa statement of the movant is attached thereo
cettifying that, after personal consultation and sincereeffort to doso, the parties have been urable to
resolve the matter without Court adion.” LR 26-7(b).

CoPERA exchanged two written letters and had ore phore conversation with Darren Chedk of

Kessker TopazMetzer& Ched LL P regarding the information sougtt in the instant motion. (Doc.
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#380); (Doc. #389. Mr. Chedk refused to produce the documents CoPERA'’ s requested, thus prompting
CoPERA to filethe instant motion. Based onthe informationin CoPERA’ s dedardionsin suppat of
its motion to compel, CoPERA is in compliancewith Rule 37 s med and confer requirement and Locd
Rule 26-7's “persona consultation” requirement.

2. CoPERA May Not Obtain Discovery On L ead Counsd’s Retainer Agreements,

Contempor aneous Time Rewords, and Expenses.

CoPERA seeks discovery onthe followingtopics: (1) al retainer agreements in the uncerying
classadion, (2) all contemporaneous time reaords that serves as the basisfor Lead Coursel’s fee
cdculation, and (3) al documentsthat refled Lead Coursdl’s expensesin excessof $1,000. (Doc. #379
at 7). Eadrequestis discussed below.

a. Lead Coursel’s Reainer Agreemats

CoPERA arguesthat Lead Coursdl’s retainer agreanents arerelevant to determine whether the
Lead Plaintiffs agreed to Lead Coursel’s 25% contingent fee at the outset of liti gation a at its
conclusion. (Doc. #379at 4). Lead Counrsel, however, provided dedardions from all Lead Plaintiffs
that states that Lead Counsel’s 25% contingent feeis “consisent with their retainer agreement entered
into at the outset of thelitigation” (Doc. #363; (Doc. #363; (Doc. #364; (Doc. #365.

If CoPERA is nat allowed “to question and debate every provision d the proposed
compromise,” then CoPERA is aso barred from daing the same with regard to Lead Coursel’sfee
awad. SeeHenphill, 225F.R.D. a 619(denying dscovery of classcoursel’s retainer agreanents as
not relevant to the ultimate determination d whether settlement termsarefair, ressonable, and adequate
to the clasy.

Inlight of Lead Plaintiffs’ unanimous dedaraions that eat Lead Plaintiff agreesto Lead

Counrsel’s 25% contingent fee any benefit derived from production d Lead Coursel’ s retainer
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agreaments is ouweighed bythe costand delay associated with producing the retainer agreements.
CoPERA’ srequestfor Lead Counsel’ sretainer agreements is denied.
b.Lead Coursdl’s Contenporaneous TimeReords

CoPERA argues that Lead Coursdl’s contemporaneous time records arerelevant so that
CoPERA and the court may condtct alodestar fee cdculation. (Doc. #379at 4).

Contemporaneous time records arenat required when requesting attorney’ s feeawands. Hartless
v. Clorox Co., 273F.R.D. 630, 64445 (S.D. Cal. 201]. “A court may review the summaries provided
in dedaraions by coursel withou reviewing contemporaneous timereaords.” Id. (citing Lobazv. U.S.
West Cellular of Cal., Inc., 222F.3d 1142, 11499th Cir. 200Q) (denying classobedor’s requestfor
classcoursel’ s contemporaneous time records). Lead Counsel provided summary tables that: (1) name
eadh professbnal that worked onthe instant adion, (2) the professona’stitle, (3) the professona’s
houly rate, and (4) the total number of hous the professional spent onthe instant matter. (Doc. #366;
(Doc. #367); (Doc. #368. In addition, Lead Coursel provided professional biographiesfor al lawyers
who worked onthe instant adion.

Based onLead Coursdl’s dedardions, the court has sufficient informationto perform alodestar
feecdculation. The benefit denved from providing CoPERA sufficient informationto perform its own
cdculation d Lead Counsdl’s feeawad is outweighed bythe costand delay to compile and produce
Lead Counsdl’stime records for five yeass of classadion liti gation.? CoPERA' s request for Lead
Counrsel’ s contemporaneous time recrds is denied.

I

i

2 CoPERA argues that Lead Counsdl is nat burdened by production o its contemporaneous time records because “Lead
Coursel must have colleded all the necessary time reaords, likely in eledronic form ... and it would impose no buden to
provide digital copies of thase time records ... which shoud take lessthan ore minute to generae with modem hilli ng
software” (Doc. #379at 6). COPERA'’s speadlationinto Lead Coursel’sintemal operaionsis insufficient to show that the
benefits of producing Lead Coursel’ s time records outweigh the cost and delay associated with producing the time records.

5
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c. Lead Counsdl’ s Expense Documents

CoPERA adknowledges that Lead Coursel provided caegorized breakdowns of Lead Coursdl’s
expenses, bu requestssuppating expense documentsin arder to assesswhether the expenses were
reasonable and recessary. (Doc. #385at 8).

CoPERA’ sreason for requesting expense documents mirrors its reason for seeking Lead
Coursd’ s contemporaneous time reards; COPERA wishes to perform its own cdculation d Lead
Coursel’s expenses. CoPERA asaumesthat Lead Courseal’s “must have ... dacumentation o all
expenses they incurred” for the pastfive yeas; thus, Lead Coursdl is nat burdened by CoPERA’ s
requestto produce expense documents. (Doc. #379at 6). Here any benefit derived from CoPERA’s
independent expense cdculationis ouweighed bythe costand delay associated with producing Lead
Counrsel’ s expense documents over five yeass of liti gation. CoOPERA’ s request for documents that
reflea Lead Coursdl’s expensesin excessof $1000is denied.

ACCORDINGLY, and for goodcause shown,

IT IS HEREBY ORDERED that CoPERA’s Motion to Compel Production d Fee and Costs
Information (Doc. #379 is DENIED.

IT IS SO ORDERED.

DATED this 27th day of January, 2016.

CAM FERENBACH
UNITED STATES MAGISTRATE JUDGE




