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7 UNITED STATESDISTRICT COURT
C

8 DISTRICT OF NEVADA

9 JEFFREYB. GUINN AND MONICA ) CaseNo:
A. GUINN, individually andas

10 Trusteesof theDEL MAR TRUST,R.
KENT BARRY AND MARY
SUNSHINEBARRY, individually and

12 asTrusteesof the BARRY FAMILY
o

13
TRUST,SEAN P. CORRIGANAND ORDEROF CERTIFICATION
LISA D. CORRIGAN, individually and FROM THE UNITED STATES

14 asTrusteesof the S&L CORRIGAN DISTRICT COURTFORTHE
FAMILY TRUST,CORONADO DISTRICT OF NEVADA

15 CANYONS, LLC, PACIFIC SUNSET USDC CaseNo: 2:09-cv-01809-
16 DEVELOPMENT,LLC, PMP-CWH

vs.

Appellants,

FEDERAL DEPOSITINSURANCE
20 CORPORATION,AS RECEIVERFOR

21 COMMUNITY BANK OF NEVADA,

:: Respondent,

24 Pursuantto NevadaRule of AppellateProcedure5, theUnited

25 StatesDistrict Court for the Districtof Nevadapresentsthe following

26 certifiedquestionsto theNevadaSupremeCourt,which maybe

27 determinativeof claimsmadein a causenow pendingin the District of

28 Nevadaandasto which it appearsthereis no controllingprecedentin the

decisionsof theNevadaSupremeCourt.
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1 QUESTIONSOF LAW TO BE ANSWERED

2 A, Whethera creditorwho assertsa breachof guarantyclaim for

relief againstthe guarantorsof a commercialloanprior to a

foreclosuresaleor trustee’ssaleof thecollateralsecuringthe

loan(which remainspendingafter the foreclosuresaleor

6 trustee’ssale)musteitheramendits pleadingto formally statea

claim for a deficiencyjudgmentor movefor summaryjudgment

8 on the deficiencywithin six monthsof the foreclosuresaleor

trustee’ssaleto complywith NRS40.455(1)andobtaina

deficiencyjudgment?

B. If the answerto QuestionNo. 1 is “yes”, doesa written letter

12 from thecreditorto the guarantors’counselwithin the contextof
OLU

settlementdiscussions,which identifies thepurportedamount

14 of the deficiency,andis deliveredwithin six monthsof the

foreclosuresale,sufficient to constituteanapplicationunder

16 NRS4O.455(1)to obtaina deficiencyjudgmentaspartof an

existinglitigation?
18 C. Is NRS40.455(1)a substantive statuteof reposeor a procedural
19 statuteof limitations?
20 STATEMENT OF RELEVANT FACTS

21 Thesecertifiedquestionsrelateto a claim for a deficiency
22 judgmentmadeagainsttheAppellantsby theRespondenttheFederal
23 DepositInsuranceCorporation,asReceiver forCommunityBankof Nevada
24 (the “FDIC-R”).
25 The deficiencyclaim asserted bytheFDIC-R stemsfrom a
26 $29,020,000loanfrom CommunityBankof Nevada(“CommunityBank”) to
27 CoronadoCanyons,LLC to financethe developmentof a mixed-use
28 retail/commercialcentercalledCoronadoCanyonsin Henderson,Nevada.

The loanwassecuredby a Deedof Truston theprojectandits property and
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1 guaranteedby variousindividuals,entities,andtrusts,all of whomare
2 Plaintiffs below andAppellantshere.

ShortlyafterCoronadoCanyonsallegedlydefaultedon the loan,

in April 2009,theborrowersandguarantors(combinedwith borrowersand

guarantorson otheraffiliated loans)filed this lawsuitagainstCommunity
6 Bank. The gravamenof Plaintiffs’ Complaintconsistsof allegationsthat

CommunityBankrefusedto honorallegedagreementsto eitherlend
8 Plaintiffs additionalmoneyor extendthe termsof Plaintiffs’ existingloans.

Basedon this, Plaintiffs seekcontractandtort damagesunderseveral
10 differentcausesof action.

CommunityBankcountersuedin August2009 andassertedthe
12 following threecausesof actionrelatingto theCoronadoCanyonsloan: (1)

L) w o
13 breachof contractby CoronadoCanyons;(2) breachof guarantyagreements

by the guarantors;and(3) breachof the implied duty of goodfaith andfair
0 ><

15 dealingby CoronadoCanyonsandthe guarantors.CommunityBankhad
16 .9 not yet foreclosedon the propertysecuringthe loanwhenit filed these
“ claims.

A weeklater,CommunityBankfailed andthe FDIC-R was

appointedasits receiveron August14, 2009. The FDIC-R thereafter
20 removedthe caseto theUnitedStatesDistrict Court for the District of
21 Nevada.
22 On April 8, 2011,the realpropertysecuringtheCoronado
23 Canyonsloanwassold to the FDIC-R througha non-judicialforeclosuresale
24 for $3,700,000(creditbid). TheFDIC-R allegesthatthis left a $29,254,231.78
25 deficiencyowing on theCoronadoCanyonsloan. Pursuantto the FDIC-R’s
26 counsel,the FDIC-R’s counselsenta letter to counselfor Plaintiffs by email
27 onJune13, 2011 that,amongotherthings,specifiedthepurportedamount
28 of thedeficiencyit claimedwasowedon this loan,aswell asthe alleged

deficiencyon otherloansthatwerealsopartof the lawsuit.
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1 On November28, 2011 the FDIC-R amendedits answerand

2 counterclaimsto assertadditionalclaimsrelatingto loansthatwerenot in

defaultwhenin filed its previousanswerandcounterclaims,but that the

FDIC allegedPlaintiffs hadsincedefaultedon. In additionto those

amendments,theFDIC-R addedonecauseof actionrelatedto theCoronado

6 Canyonsloan,which is calledapplicationfor deficiencyjudgment. Plaintiffs

movedto dismissthatclaim andall otherclaimsrelatingto theCoronado

8 Canyonsloan (for breachof the loanagreementandbreachof the

guarantees).In their motion,Plaintiffs arguedthatthe deficiencyclaim was

‘ untimelyunderNRS40.455(1)becauseit wasfiled morethan180 daysafter

the foreclosuresale. The FDIC-R opposedthemotion,arguingthatsinceit

12 had suedthemovinrborroweranduarantorsoveroneyearbeforethe
LIJ L) tJ .1

13 foreclosuresale,it satisfiedthe requirementsof makinganapplicationfor

14 deficiencywithin themeaningof NRS40.455. After hearingargumenton
ox

15 themotion,theCourtdeterminedthat thesequestionsrelatingto that

16 motionshouldbe certified to theNevadaSupremeCourt.

17 III. NATURE OF THE CONTROVERSYIN WHICH THESE

18 QUESTIONSAROSE

19 Thesequestionsarisein the contextof a competinglender

20 liability/collection actioncurrentlypendingbeforetheHonorablePhilip M.

21 Pro in theUnitedStatesDistrict Court for theDistrict of Nevada.

22 The actionin which thesequestionsariseinvolvesa disputeover

23 $32million in five separateloansmadeby CommunityBankto certainof the

24 Plaintiffs below. TheremainingPlaintiffs guaranteedthoseloans. Plaintiffs

25 commencedthis actionon April 9, 2009by filing a Complaintin the Eighth

26 JudicialDistrict Court,Clark County,NevadaagainstCommunityBank,

27 CaseNo. A-09-587319-B. In additionto the claimsdiscussedin theprevious

28 section,thecomplaintassertedsimilar claimsfor eachof the otherfour loans

in this relationship.
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1 CommunityBankrespondedto theComplaintand,in an

2 attemptto collecton the defaultedloans,assertedcounterclaimsfor breach

of contractagainsttheborrowersand breachof guaranteesagainstthe

guarantorson threeof the loans(including theCoronadoCanyonsloanthat

is the subjectof thesecertifiedquestions).CommunityBankhadnot

6 foreclosedon anyof the collateralsecuringthe loansat the time it asserted

‘ its counterclaims.
8 Aroundthe sametime, on May 29, 2009,CommunityBankfiled

a separateaction,EighthJudicialDistrict CourtCaseNo. A-09-591362-B,

10 againstPlaintiff CoronadoNevada,LLC. By stipulationof theparties,the

II Ei hthJudicialDistrict Courtorderedthosetwo actionsconsolidatedong
12 July 14, 2009.

13 As statedabove,theNevadaFinancialInstitutionsDivision took

control of CommunityBankandappointedthe FDIC asreceiverfor

‘ CommunityBank. As a resultof this appointment,the FDIC-R has,

16 pursuantto 12 U.S.C.§ 1821(d)(2)(A)(i) and1821(d)(2)(B)(i),succeededto

17 “all rights, titles,powers,andprivileges” of CommunityBankandmay “take

18 over the assetsof andoperate”CommunityBankwith all thepowers

‘ thereof. This includesthe resolutionof outstandingclaimsagainstthe

20 institutionin receivership.12 U.S.C. § 1821(d)(3). Giventhis, theEighth

21 JudicialDistrict CourtenteredanOrderon August31, 2009substitutingthe

22 FDIC-R for CommunityBankin CaseNo. A-09-587319-Bandsubstituting

23 theFDIC-R for CommunityBank in CaseNo. A-09-591362-B.

24 Sincethattime, theFDIC-R amendedit counterclaimsto state

25 additionalclaimsfor eitherbreachof contractor a deficiencyjudgmentfor

26 the two otherloansthatwerenot in defaultwhenthis lawsuitstarted,but

27 whichhaveallegedlysincegoneinto default. It wasin thecontextof this

28 actionthat theFDIC-R amendedits counterclaimto asserta claim for a
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1 deficiencyjudgmentagainstthe appellants,which the appellantsattacked

2 on themotionto dismissdescribedabove.1

IV. DESIGNATION OF PARTIES

TheAppellantsin theNevadaSupremeCourt (who areamong

thePlaintiffs/Counterclaimdefendantsbelow) are:

6 • CoronadoCanyons,LLC;

• JeffreyB. Guinn,individually andasTrusteeof theDel

8 Mar Trust;

• MonicaA. Guinn,individually andasTrusteeof theDel

10 Mar Trust;
(5

• R. Kent Barry, individually andasTrusteeof theBarry

12 Family Trust;
O

13 • Mary SunshineBarry, individually andasTrusteeof the

Barry Family Trust;

• SeanP. Corrigan,individually andasTrusteeof the S&L

16 CorriganFamily Trust;

• Lisa D. Corrigan,individually andasTrusteeof the S&L

18 CorriganFamily Trust; and

19 • PacificSunsetDevelopment,LLC.

20 TheRespondentin theNevadaSupremeCourt (the

21 Defendant/Counterclaimantbelow) is:

22 • TheFederalDepositInsuranceCorporation,asReceiver

23 for CommunityBankof Nevada.

24

25

26

27

28

_______________________

1 The UnitedStatesDistrict CourtdeniedtheAppellants motion to
dismisswithoutprejudicependingresolutionof thesecertifiedquestions.
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1 V. DESIGNATION OF COUNSEL

2 Appellants!counselis:

BAILEY KENNEDY

4 JohnR. Bailey, No. 137
Email: jbailey@baileykenriedy.com

5 DennisL. Kennedy,No. 1462

6
Email: dkennedy@baileykennedy.com
JosephA. Liebman,No. 10125

7 Email: jliebman@bailevkennedy.com
8984SpanishRidgeAvenue

8 Las Vegas,Nevada89148
9 Telephone:(702) 562-8820

Facsimile:(702) 562-8821
10

Respondent’scounselis:
> 11

MORRISLAW GROUP
12 RobertMcCoy, No. 9121

0
13

Email: rrrn@rnorrislawgroup.com
Rex D. Garner,No. 9401

14 Email: rdg@rnorrislawgroup.com
900 Bankof AmericaPlaza

Li.. 15 300 SouthFourthStreet

16 Las Vegas,Nevada89101
Telephone:(702) 474-9400

17 Facsimile:(702) 474-9422

18 VI. OTHERMATTERS

19 Thepartiesrequestthe opportunityto brief andarguethese

20 certifiedquestionspursuantto NevadaRule of AppellateProcedure5(g)(2)-

21 (3).

22
C
C

23

_________________________________

PHILIP M. PRO
24 UNITED STATESDISTRICT JUDGE

25

26
DATED:_

27

28
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 The Court defers to the Nevada Supreme Court to decide 

whether it requires any other information to answer the certified 

questions.  The Court does not intend its framing of the questions 

to limit the Nevada Supreme Court's consideration of the issues.

 Having complied with Nevada Rule of Appellate Procedure 5(c)'s 

provisions, the Court hereby directs the Clerk of Court to forward 

this Order to the Supreme Court of the State of Nevada, 201 South 

Carson Street, Carson City, Nevada 89701 under official seal.

Dated: May 14, 2012

Philip M. Pro 

United States District Judge


