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UNITED STATES DISTRIC (Y! - PFRLITV

DISTRICT OF NEVADA

USACM LIQUIDATING TRUST,

Plaintiff,
2:09-cv-01 947-RCJ-PAL

ANTHONY M ONACO et al., ORDER

Defendants.

This 28 U.S.C. j 1334 adversary proceeding arises out of the alleged unlawful use of and

failure to repay funds of bankrupt USA Commercial Mortgage Co. (SCUSACMD') by two former

USACM insiders, Thomas A. Hantges and Joseph D. M ilanowski (collectively, the S6culpable

Insiders''), in conjunction with Defendants Anthony Monaco, Susan Monaco, and Monaco

Diversitied Corp., in order to tinance protitable real estate developmcnts.

Plaintiff USACM Liquidating Trust (the ût-l-rust'') alleges the Culpable lnsiders directed

the transfer of $5 m illion of USACM 'S funds in order to capitalize real estate developm ent

ventures between themselves and Dcfendants. Thc unlawful advances made these

devclopments possible, Defendants received over $23 million from the developments, and

USACM was never repaid. AlI causes of action have bcen dismissed except the fourth cause of

acticm for uqjust enrichment. Defendants argue that the Tlust's unjust enrichment claim is

barred by: (1) the existcnce of an express contract', (2) lack of standing', and (3) the defense of in

pari delicto. Defendants previously raised each of these arguments in a motion to disrniss,
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1 which was denied by the Banltruptcy Court. On January 27, 2010, the Court denied Defcndants'

2 Motion for Summary Judgment (//4) and granted in part Plaintiff's Motion to lmpose Sanctions

3 for Discovery Abuses and to Compel Discovery (#15). (See //55). Thc Court denied a default

4 judgment but granted monetary sanctions in the total amount of $50,000: (i) $25,000 against

5 Anthony Monaco, Susan Monaco, and the community thereof, jointly and severally; and (2)

6 $12,500 each against W inthrop Couchot Professional Corporation (ttW inthrop Couchot'') and

7 Santoro, Driggs, Walch, Kcarney, Holley & Thompson (tisantoro''). Each of thcsc Detkndants

8 has now moved for rcconsidcration of thc order for sanctions pursuant to Rules 54, 59, and 60.

9 (See #59, #62 #66). For the reasons given herein, the Court denies the M onacos' and W inthrop

10 Couchot's Motions for Reconsideration (//59, //62) and grants Santoro's Motion for

1 1 Rcconsidcration (//66).

1 2 1. BACKG ROUND

l 3 A. USACM and USAIP

14 USACM was a licensed mortgage brokcr that originated and serviced multi-beneticiary

1 5 loans secured by rcal propcrty. (#1 8 !( 9). Throughout the relevant time period, USACM was

16 owned by Hantges, M ilanowski, The Jamie Linn Hantges Separate Property Trust UAD 6/l 2/97

17 (içlamie Wise Trust''), Red Granite, LLC (idlked Granite''), and Paul S. Hamilton. (#19 !(!( 2....4,.

1 8 //20-1. at l 57). In addition to Hantgcs, Milanowski, and Victoria Loob, USACM also had other

19 ofticers, încluding a chief linancial officer, Robel't A. Hilson. (//21, Ex. H, at 1 1:24-14:4). ln

20 addition, Eugene Bucklcy, served as an outside director from early 200 1 until rcsigning in

21 September 2003. (1d., Ex. 1, at 48: 1-3 and 66:7-1 5). There is no evidencc in the record to

22 suggcst that thc Jamic W isfz Trust, Red Granite, Hilson, Bucklcy, and/or Ham ilton were aware

23 of or participatcd in thc Culpable Insiders' misconduct.

24 Hantges and Milanowski created USA lnvestment Partners, LLC (tiUsAIP'') as a
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1 holding company for land acquisition and/or real estatc development entities. (#l 8 !( 1 l).

2 USAIP obtained many of these interests without making any cash contributions or at most

3 nominal contributions in exchange. (1d. ! 12). Rather, the investments held by USAIP were

4 principally obtained as a result of the Culpable Insiders' misconduct in divcrting millions of

5 dollars from USACM to USAIP for their own gain. (f#. ! 1 2-1 3). USACM never held any

6 ownership interest in USAIP. (/J. 11 1 1).

7 B. The Eagle Ranch Project

8 Eagle Ranch LLC was a real estatc holding company owned by sevcral investors that

9 held several hundred lots in Victonzille, California. tfJ. !(! 14-1 5). Eagle Ranch, LLC'S

1 0 managcr throughout the relevant time period was USA Commercial Real Estate Group, which

1 1 was owned and managed by the Culpablc lnsiders. (1d. j 1 5). The lots owned by Eagle Ranch,

12 LLC were part of a pre-existing çtEagle Ranch'' development that had previously been owncd

l 3 and partially developcd by lnco l'lomes Corp. (i61nco5'). (/#. !( 1 4', //2 1, Ex. A, at 50: 10-1 8).

l 4 Anthony and Susan M onaco each had exposure to the Eaglc Ranch developmcnt during their

1 5 tenure at Inco in the mid to late 1990's as superintendent and vice president of marketing,

16 respectively. (#2 l , Ex. A, at 49: 1 6-50: l 8, 5 1 :2-1 5 ; id., Ex. C, at 36: 1 8-37: 1 6, 38:22-39: 1 8),

1 7 Thus, the Culpable Insiders retained Anthony and Susan M onaco as paid consultants to assist in

1 8 pre-development of the Iots owned by Eagle Ranch, LLC. (#2 l , Ex. A, at 53 :25-56:3,. id. , Ex. C,

1 9 at 5 1 : 14-52:5). ln August 2000, the Culpablc lnsiders and the Monacos formed Eagle Ranch

20 Residential, LLC (içERR'') in order to develop thc lots owned by Eagle Ranch, LLC. (//6, Ex. 1).

2 1 When ERR was fonned, the Monacos lacked the capital to fund the project, (#2 l , Ex. A, at

22 257:7-25, 1 05:2-1 08: 1 5 ), and Eagle Ranch, LLC, beîng a holding company, had no încome of

23 its own, (#l 8 ! l 5). As a result, the Culpable Insiders caused USACM to advance

24 $5,004,445 . 1 6 to Eagle Ranch, LLC, ERR, and/or third parties for the benetit of Eagle Ranch,
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1 LLC and ERR. (1d. !11 16, 1 8-1 9). The advanccs USACM madc to fund the Eagle Ranch

2 project were capital contributions', had it not been for the advances, the development efforts of

3 the Eagle Ranch project ncver would have becn possible. (//21 , Ex. A, at 257:7-25,

4 105:2-108: 1 j).

5 C. The W illowbrook Project and Other Projects

6 Revenues of the Eagle Ranch project were not used to re-pay the advances made from

7 USACMSS funds, but were instead diverted into other real estate projects. (/#. , Ex. A, at

8 257:7-25, 105:2-1 08: 1 5). The tirst two of these projects ultimately werc owned by

9 W illowbrook Residential, LLC (çûW illowbrook''). The projects owned by W illowbrook were

10 entirely capitalized with sales revenues diverted from the developm ent of the Eagle Ranch

1 1 project and with funds advanced from USACM. (f#., Ex. A, at 258:5-19, 126: 10-22, 142:8-18).

12 Had it not been for thcse advances, the development of the Willowbrook projects never would

1 3 have been possible. (/J.). As the development of the projccts owned by Willowbrook

14 Residcntiat LLC began to generate revenue, these revenucs were used, along with ERR

l 5 revenues and additional diversions of USACM assets, to capitalize other real estatc projects.

16 (/#. , Ex. A, at 258:20-25, 260:3-1 8). Each of these projects---owned directly or indirectly by

l 7 Dcfendants and USAIP functioned as a single, integrated company (colleetively, the

l 8 tt-fanamcra Residential Group,'' or 1TRG''). (1d., Ex, A, at 262:3-263: 1,. //1 8 !J! 2 1-22). Funds

1 9 were routinely

20 commingled betwecn ERR, Willowbrook, and other TRG projects, as cash was circulated on an

2 1 tûas-necded'' basis. (#2 1 , Ex. A, at 263:7-264:9).

22 D. Distributions to Defendants

23 Although USACM provided the capital that made developm ent of the Eagle Ranch

24 and TRG projects possible, USACM was nevcr repaid for $3,024,445. 16 of the advances that it
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l made to thc Eagle Ranch and TRG projects. (# l 8 !1!r 25-26). ln contrast, Anthony and Susan

2 Monaco- who never contributed a penny of their own funds- pocketed in excess of $23

3 million of the revenucs generated by the development of the Eagle Ranch project and the

4 development and/or salc of TRG projects. (#2 1 , Ex. A, at 278:7-12, 277:3-278:6,

5 l 32: 1 3-1 34: 1 8). Both Anthony and Susan Monaco conceded during their depositions that

6 USACM should have been repaid before the distributions were made. (/J., Ex. A, at 275 :3-8.,

7 j#. , Ex. C., at 1 32:4-1 l).

8 II. LEGAL STANDARDS

9 A. Rule 37

1 0 Rule 37 of the Federal Rulcs of Civil Procedure pcrmits a court to impose sanctions

l 1 against a party or the party's attorney for discovery violations. Sanctions may imposed if a party

12 fails to comply with a discovery order, Fed. R. Civ. P. 37(b)(2)(A), or if a party Ssfails to provide

1 3 infonnatfon or o idcntify a witness as requircd by Rule 26(a) or (c),'' Fed. R. Civ. P. 3 7(c)(1).

1 4 ln the latter case, the culpable party %ûis not allowed to use'' the undisclosed information or

1 5 witness as evidence, unless the failure was substantially justiticd or harmless. Fed. R. Civ. P.

1 6 37(c)( l ). Additionaily, a court has the discretion after a motion and hcaring to: (1) ordcr

1 7 payment of rcasonable expenses, including attorney's fees, caused by the failure', (2) inform the

1 8 jury of the faîlurc; and (3) imposc otber appropriate sanctions, încluding any of thosc listed in

19 Rule 37(b)(2)(A)(i)-(vi). Fed. R. Civ. P. 37(c)(l )(A)-(C). The potential sanctions listed in Rule

20 37(b)(2)(A)(i)-(vi) include: (1 ) directing that thc matters encompassed by the discovely failures

2 1 be taken as established; (2) prohibiting the culpable party from supporting or opposing relevant

22 claims or defcnses; (3) striking plcadings; (4) staying proceedings until compliance; (5)

23 dismissing the action in wholc or in part; or (6) rendering a default judgmcnt against the

24 culpablc party. Fed. R. Civ. P. 37(b)(2)(A)(i)-(vi).
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1 The imposition of or refusal to impose discovery sanctions is reviewed for an abuse of

2 discretion. See Childress v. Darby Lumber. Inc., 357 F'.3d 1000, 10I 0 (9th Cir. 2004). Findings

3 of fact underlying discovcry sanctions are rcviewed for clear error. Payne v. Exxon Corp. , 1 2 1

4 F.3d 503, 507 (9th Cir. 1997). If the district court fails tcl make factual findings, the decision

5 whether to impose sanctions is reviewed de novo. Adriana lnt '1 Corp. v. Thoeren, 913 F.2d

6 1406, 1408 (9th Cir. 1990).

7 B. M otions for Reconsideration

8 A motion to altcr or amend a judgment must be made within twenty-eight (28) days of

9 entry of judgmcnt. Fed. R. Civ. P. 59(e). Here, judgment was entered on January 27, 2010 and

10 the present motions were tiled on Februa:y 22, 2010, (-çce #59, //62'), and February 24, 20 10,

1 1 (see //66), which are twenty-six and twenty-eight days later, respectively. Therefore the motions

1 2 to rcconsider arc timely undcr Rule 59(e) and should be considered under that rule as opposed to

1 3 Rulc 60(b). Am. Ironvvorks tf Erectors, Inc. v. 7V. Am. Contr. Corp. , 248 F.3d 892, 898-99 (9th

1 4 Cir. 200 l ). Moreover, invocation of Rule 59(c) requires a final judgment or appealable

) 5 interlocutoz'y order, Balla p. ltlaho State Bd, of Corn, 869 F .2d 46 1 , 466 (9th Cir. 1 989), and the

1 6 sanctions order was neither. An order denying a m otion for contempt, for example, is not a

17 ijudgments' for the purposes of Rule 59(e) because it docs not tsendl ) the litigation on the merits

l 8 and leaveg q nothing for the court to do but execute the judgment.'' /J. at 467 (quoting Coopers

1 9 dt Lybrand v. Livesay, 437 U.S. 463, 467 (i 978) (quoting Catlin v'. United States, 324 U.S. 229,

20 233 ( l 945))). The Eighth Circuit has held that Rule 1 1 sanctions, at least, are not governed by

2 1 Rule 59(e). Lupo p. R. Rowland J: Co. , 857 F.2d 482, 484-85 (8th Cir. 1 988)., see also Ruehman

22 v. Village ofpalos Park, 842 F. Supp. 1 043, 1060 (N.D. 111. 1 993).

23 However, a district court has inhcrent power to reconsider îts interlocutory orders if it

24 tinds just cause to do so, so long as it retains jurisdïction in the matter. Cfry ofL .A., Harbor Dl'v.
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1 v. Santa Monica Baykeeper, 254 F.3d 882, 885 (9th Cir. 200 1 ).

2 C. lnterlocutory Review

3 There are two different vehîcles to obtain interlocutory appeal: Federal Rule of Civil

4 Procedure 54(b) and 28 U.S.C. j 1292(b). Rule 54(b) pcrmits a Court to enterjudgment aftcr

5 making a ruling partially disposing of a case, or to await its rulings on remaining causes of

6 action in the case before entcring judgment, at its discretion:

7 W hen an action presents m ore than one claim for relief whether as a claim ,
counterclaim crossclaim or third-party claim- or when multiple parties are

8 involved, the court may direct entry of a tinal judgment as to one or more, but fewer
than all, claims or parties only ïf the court cxpressly determines that there is no just

9 reason for delay. Otherwise, any order or other decision, however designated, that
adjudicates fewer than al1 the claims or the rights and liabilities of fewer than alI the

l 0 parties does not end thc action as to any of the claim s or parties and may be revised
at any time before the entry of a judgment adjudicating al1 the claims and a1l the

l 1 parties' rights and liabilities.

1 2 Fed. R. Civ. P. 54(b). Section ! 292(b) allows for interlocutory review of non-dispositive rulings

1 3 in a casc under a narrow set of circumstances:

14 When a distriet judge, in making in a civil action an order not otherwise
appealable under this section, shall be of the opinion that such order involves a

1 5 controlling question of 1aw as to which there is substantial ground for difference of
opinion and that an imm ediate appeal from the order may materially advance the

1 6 ultimate termination of the litigation, he shall so state in writing in such order. The
Court of Appeals which would have jurisdiction of an appeal of such action may

1 7 thereupon, in its diseretion, permit an appeal to be taken from such order, if
application is madc to it within ten days after the entry of the order: Provided,

1 8 however, That application for an appeal hcreunder shall not stay proceedings in the
district court tlnless the district judge or the Court of Appeals or a judge thereof

19 shall so ordcr.

20 28 U.S.C. j 1292(b). lf a district court includcs the required language in the order, this gives the

2 1 Court of Appeals jurisdiction to accept the intcrlocutory appeal at its discretion. Although the

22 jurisdictional statute does not use thc tcnninology, inclusion of the jurisdictionally rcquired

23 language by the district court is commonly referred to as ççcertification.'' The Ninth Circuit has

24 carefully explaîned the differcnce betwecn these two routcs to intcrlocutory review:
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Somc oî our cases use the phrase içRule 54(b) certification.'' This is a
misnomer born of confusion between Rule 54(b) and 28 U.S.C. j 1 292(b), only the
latter of which requires a certification. The two procedures apply to different
situations. Rule 54(b) applics where the distrîct court has entered a final judgment
as to particular claims or parties, yet that judgmcnt is not immediately appealable
because other issues in the case remain unresolved. Pursuant to Rule 54(b), the
district court may sever this partial judgment for immediate appeal whenever it
determines that there is no just rea8on for delay. A court of appeals may, of course,
review suchjudgments for compliance with the requirements of finality, but accords
a great deference to the district cotlrt.

By contrast, scction 1292(b) addresscs the simation where a party wishes to
appcal an interlocutory order, such as pertaining to discovery, denying summal'y
judgment, denying a motion to remand, or decertifying a class. Nonnally, such
interlocutory orders are not immediately appealable. ln rare circumstances, the
district court may approve an immediate appeal of such an order by certifying that
the ordcr içinvolves a controlling question of 1aw as to which there is substantial
ground for differcnce of opinion and that an immediatc appeal from the order may
lnatcrially advancc the ultimate termination of the litigation.'' 28 U.S.C. j 1292(b).
Even whcre the district court m akes such a certification, the court of appeals
nevertheless has discretion to rcject the interlocutory appeal, and does so quite
frcquently.

Section l292(b) is a departurc from thc normal rulc that only finaljudgments
are appcalable, and thcrefore must bc construed narrowly. This explains the rcasons
for the specific form of the certitication required of the district court and de novo
revicw thereof by the court of appeals. By contrast, a Rule 54(b) severance is
consistent with the tinaljudgment rule because thejudgment being severed is a Gnal
one, whose appeal is authorized by 28 U.S.C. j 1291 . Referring to a Rule 54(b)
severance order as a çicertitication'' m isleadingly brings to mind the kind of rigorous
judgmcnt embodied in the section 1292(b) certitication process. ln reality, issuance
of a Rule 54(b) order is a fairly routine act that is reversed only in the rarest
instanccs.

James r. Price Stern Sloan, .J/C. , 283 F.3d 1064, 1 068 n.6 (9th Cir. 2002) (citations omitted).

111. ANALYSIS

A. The M onacos and W inthrop Couchot

As Plaintiff notes, Defendants have taken a ttgrab bag'' approach to the nlles governing

reconsideration and interlocutory appeal, rearguing the merits of the sanctions order without

23 addressing the standards that govern the rules for challenging it. W hcn the rules are examined,

the Court's sanctions order cannot be challenged under any of the rules invoked: Rules 54, 59,
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1 or 60. First, the motions were timely under Rule 59(e), making consideration under Rule 60(b)

2 inappropriate. Am. lronworks (fr Erectors, Inc. , 248 F.3d at 898-99. Second, the Court has not

3 cntcred a tinal judgmcnt in this casc as to any particular claims or parties, so Rule 54(b) does

4 not apply. Fed. R. Civ. P. 54(b). Third, reexamination on appeal of the Court's sanctions order

5 will not materially advance the litigation, so rcview under j 1 292(17) is not appropriate.

6 M oreover, sanctions arc not immediately appealablc, so it is unlikely the Court of Appeals

7 would accept jurisdiction even irthc Court ttcertified'' the issue under either Rule 54(b) or j

8 1 292(b). See Molski v. Evergreen Dynaslv Corp. , 500 F.3d 1 047, 1 054-55 (9th Cir. 2007)

9 (eiting Cunningham w. Hamilton Ctplfn/-v, 527 U.S. 1 98, 204 ( 1 999))., Balla, 869 F.2d at 467.

1 0 Finally, although timely, the Court wil) not address the present motions under Rule 59(e)

1 1 because the Court's order is not a Sjudgmcnt'' under thc meaning of Rule 59(e). B alla, 869 F.2d

1 2 at 467. Howevcr, (he Court has inhercnt power to reccmsidcr the sanctions order because it is an

l 3 interlocutory order and the Court retains jurisdiction over the casc. City o.j'L.A, Harbor Div.,

14 254 F.3d at 885.

l 5 Defendants make several arguments in support of reconsideration: ( 1 ) the Trtlst did not

1 6 request the documents in thc 'sti fty boxes'' of docum ents in its first request for production and

17 never asked for access to them after discovered', (2) adverse inferences are unwarrantcd because

l 8 no spoilation of cvidence occurred, there was no evidence indicating that thc documents would

1 9 have produced unfavorable evidence, thcre is no evidence the M onacos had possession of

20 accounting records of the Devclopment Entities, there is no correlation between the adverse

2 1 inferences granted and thc documcnts alleged not to have been produced there is no evidencc

22 thc sought after information was not rcadily available elsewhere, the relief granted violated thc

23 M onacos procedural duc process bccause the M onacos had no opportunity to present live

24 testimony; and (3) the monetary sanctions of $50,000 were not reasonable attorneys fees and
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1 costs.

2 First, Defendants failed to comply with the discovez'y rules in good faîth. The Trust

3 attempted for ovcr a year to obtain the disputed materials that we now know Defendants

4 possessed but did not disclose despitc rcpcated requests. The Trust's attem pts to obtain these

5 m aterials through both routine discovel'y and the circuitous depositions they were forccd to take

6 due to Dcfendants' misdirections easily satisties the substance of the ûtmeet and confer''

7 rcquirement for a sanctions motion. M ichael J. Yodcr's declaration in support of the original

8 motion for sanctions includes the request for production at issue (the ('RFP''). (See # 1 6, Ex. B).

9 In the RFP, the Trust sought ûûall requested Documents in Defendants' possession, custody, or

1 0 control.'' (#1 6- l at 38). Documents specitically requestcd included: ( l ) %iDocuments relating to

1 1 the tinancial affairs ancl/or condition of any of the following personsg: USACM , USAIP,

1 2 Milanowski, Hantgesq''; (2) ttDocuments rcferring and relating to any transactions between

1 3 Defendants and any of (USACM, USAIP, Milanowski, llantgesj''; (3) CtDocuments referring

14 and relating to any transferts) of assets (monetary or othenvise) between Defendants and

1 5 USACM, USAIP, M ilanowski, and/or Hantges''; (4) içAI1 Communication between Defcndants

1 6 and USACM , USAIP, M ilanowski, and/or Hantgcs during the relevant periodg, includingq

1 7 Communieations relating or referring to gtheir) oflicers dircctors, employees, agcnts, servants,

1 8 consultants, representatives, predecessors, successors, subsidiaries, aftiliates, divisions or other

1 9 related organizationss'; (5) StDocuments evidencing Defcndants' Communications, solicitations,

20 marketing materials, or efforts to obtain monies or investm ents from USACM , USAIP,

2 1 Milanowski, ancl/or Hantgcs''; (6) trocuments, refening or relating to any business, tinancial,

22 employment or other relationship that has ever existed between Dcfendants and one or more of

23 the following parties: EUSACM, USAIP Milanowski, and llantgesj''; (7) ûtllocuments

24 evidencing any assertions that Defendants have made or will makc that USACM received
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1 reasonably equivalent value for the transfers'',' (8) 'tDocuments evideneing any of the

2 Defcndants' legal formation''; (9) ''Documents evidencing the negotiation, exccution, servicing

3 or repayrncnt of loans, promissozy notes, or other debt instruments or oblsgations . . . involving

4 USACM , USAIP, M ilanowski, and/or Hantges'h; ( 1 0) çûllocuments evidencing Communications

5 . . . relating or refcrring to gsuch debtl; (1 1) ûtDocumcnts evidencing any liability payable to

6 Defendants by USACM, USAIP, Milanowski, and/or Hantges''; (12) ':Documents evidencing

7 Defendants' effort to collect any Iiability owed to Defendants by USACM , USAIP, M ilanowski,

8 and/or Hantgess'; (13) Gtllocuments relating or referring to any Communication Defendants have

9 had with any Person regarding the tinancial condition of USACM , USAIP, M ilanowski, and/or

10 Hantges''; (14) çtllocuments relating to, referring to, supporting, or refuting any of the

1 1 affirmative defenses asserted in response to the Debtors' complaintr'', and (15) tûDocuments

12 refcrring and relating to any membership contribution, distribution, or other transaction between

1 3 Anthony Monaco and/or Susan Monaco and any other Defendant.'' (fJ., Ex, B).

14 In the M otion to lmpose Sanctions for Discovery Abuses and to Compel Discovery

1 5 (#1 5), the Trust complained that Defendants and thcir counsel had failed to produce çsforty-tive

1 6 of the tifty boxcs of relevant documents and two document servcrs that the M onacos identitied

1 7 in testiznony . . . .'', (//15 at IJ 3), and that there was no response at a1l to RFP numbers 4, 5, 7,

1 8 and 1 0-l 3, (see id. ! l 0 & n.4). Defendants argued that the boxes contained nothing relevant

19 and that they were not in the M onacos' custody and control becausc the boxes of documcnts

20 wcre in the custody ofBuilder's Capital, to whom the M onacos had sold several Dcfendant

2 1 cntities for $1. Thc Court resolved these issues against Defendants, finding the salc of the

22 Defendant entities to be sham sales and that Defcndants retained custody of these boxes, in any

23 case. Particularly illuminating was the testilnony of David Fogg, the owner of Builder's Capital,

24 who attested that he did not possess the documents that the M onacos claimed he did, but that so
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1 far as he knew, Thom as Cooley, the M onacos' comptroller, had them. Also, the explanation

2 that the M onacos were having trouble accessing thcir servers was unsatisfactory. Finally,

3 Defendants apparently nevcr moved for a protcctive order to prevent the discovery of these

4 documents.

5 lnitially, the Court refused to award sanctions because the M onacos had not been

6 questioned under oath, The Trustee then deposed them and obtained adm issions from Anthony

7 M onaco that he had access to the storage unit where at least fifty boxes of relevant docum ents

8 wcre stored and that he didn't know if these documents were disclosed in response to the RFP.

9 He also admitted that he could have obtained documcnts from Fogg or Cooley by simply asking

1 0 for thcm . l4e flatly admitted that his previous statements regarding his control over the

1 1 Defendant entities were idnot totally true.'' The Court declines to reconsider monetary sanctions

12 as against the M onacos or W inthrop Couchot.

1 3 Second a Court may direct that matters encompassed by discovery failures shall be

l 4 taken as established as a penalty for failing to comply with Rulcs 26(a) or 26(e). Fed. R. Civ. P.

1 5 37(c)(1 ), ((r)(1 )(C), and (b)(2)(A)(i). Defendants argue that spoilation of evidence is required as

l 6 a prerequisite to imposing such a sanction. Although spoilation of evidence is sufficient to

l 7 support an adverse inferencc instruction to a jury evcn without any discovcl'y violation, see

18 Akiona v. United States, 938 F.2d l 58, 16 1 (9th Cir. 1 991), Rule 37 does not require spoilation

19 of cvidence as a prercquisite for the 'ttaken as establishcd'' sanction. Akiona involved no

20 discovery violation, and the court there did not even mention the discovery rules. See generally

2 1 Akiona, 938 F.2d 1 58. The itadversc inferencc'' rule is a comrlacm-law n2le separate from the

22 Federal Rules of Civil Procedurc, which provide for indepcndent discovery-related sanctions.

23 See generally Fed. R. Civ. P. 37. ln summ ary, destruction of evidence is sufticient to implicatc

24 the common-law 'tadversc inference'' instruction, but destruction of evidcnce is not necessary to
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l invoke the çûtaken as establishcd'' sanction under Rule 37. The fonner is a common-law rem edy,

2 wllereas (hc latter is a black-lcttcr textual sanction available to thc Court under Rule 3 7.

3 Third, the award of fees and costs was reasonable. Defendants argue that $50,000 is not

4 a reasonable award of attorrleys fees and costs in this case under Rule 37(b), and that thc Trust

5 did not attach a certitication of consultation and sincere effort to resolve the matter as required

6 by Local Rule 26-7. The Trust responds that its fees and expenses çûrelated directly to dealing

7 with the M onaco Defcndants' and thcir eounsels' bad faith discovery practices'' was $73, 1 90.94,

8 The Trust attaches the aftsdavit of Andrea Levin Kim, special litigation counsel for the Trust, in

9 support. (See //7 l !( 2). Kim attests that thc Tl-ust expended at least $73, l 90.94 tiom November

1 0 2008 through January 1 9, 20 10 tGin dealing with issues related to the M onaco Defendants'

l l failure to disclosure gsicq and produce documcnts,'' including communications with thc

1 2 M onacos' counsel regarding dciicient production, rescarch and bricfing for two motions to

1 3 compel, and travel and preparation for the two hearfngs on those motions. (Id. !r 3). A table is

14 attached listing the fees and costs for eaeh day from Februa!y 9, 2009 to January 3 l , 20 1 0, but

l 5 not further itemizing them. (See id., Ex. A). Exhibit B consists of billing invoices, with billing

1 6 information pertaining to other cases redactcd. (f#. , Ex. B). The relevant work is itemized. (See,

1 7 (4.g. , #7 i at 20 (ûiADK Work on discovcry coordination and response/motion to compcl issues',

1 8 revise corrcspondencc to opposing counsel re same 2.70 hrs 10 1 2.50'')). The rest of the items

19 listcd in the table in Exhibit A appear to be itemized in Exhibit B, and they al1 appear to be

20 related to thc discovery dispute. Thc award of $50,000 was reasonablc.

2 l Finally, contrary to Defcndants ' arguments, the exhibits attached to M ichael J. Yoder's

22 declaration in support of the original motion for sanctions satisfy Local Rule 26-7. (See //1 6,

23 Exs, A-Y). Those exhibits rccount the discovery dispute, and they inelude communications

24 from thc Trust's counsel to Defendants' counscl attempting to resolve the dispute. (See, e.g. ,
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1 # l 6, Ex. C). ln Exhibit C, counsel for the Tl-ust noted that it was agreeing to an extension of

2 time for Defendants to reply to the RFP so that W inthrop Couchot would actually provide the

3 documents by overnight delivery from December 1-2, 2008, and not simply to provide them

4 more time to prepare objections. Winthrop Couchot responded that they would comply.

5 Exhibit D is a February 25, 2009 Ietter from the Trust's counsel to Richard 14. Golubow, the

6 M onacos' counsel, complaining of deticiencies in the rcsponse to the RFP and threatening to

7 file a motion to compel if the dispute was not satisfactorily addressed. Fufther email cxchanges

8 attached as exhibits indicate a histoly of Defendants' counsel requesting additional extensions to

9 comply. Local Rule 26-7 was satistied.

l 0 B. Santoro

l l Santoro argucs prîmarily that it did not believe the motion for sanctions was directed

1 2 against it, because Santoro had no part in the discovery practice in this case, which is why it did

l 3 not tile a responsc to the motion for sanctions. Santoro attaches the aftidavit of Richard F.

1 4 Hollcy, Esq. in support. (See # 67). He attests that the Monacos retained Santoro as local

1 5 counsel on or about Junc 30, 2008, (j#. !( 7), and that Santoro's function as Iocal counsel was

1 6 lim ited to downloading pleadings to forward to chicf counsel, electronically tiling pleadings,

1 7 and calculating deadlincs, (id. !1 8). According to Holley, Santoro ttnever participated in any

l 8 discovery'' and ttwas unaware of any discovery disputes between the Trustee and M onaco

l 9 Defendants'' until the Trustee tiled the motion for sanctions, which is why Santoro filcd no

20 objection to that motion a motion which does not mention Santoro by name, but only

2 1 W inthrop Couchot. (/#. !!( 10-12, 1 5). Santoro's argumcnts are much better than those of the

22 M onacos and W inthrop Couchot, bccause they are based on both a lack of notice and a lack of

23 any involvement with thc discovel'y practice in this case. Although Santoro tcchnically had an

24 opportunity to m ake these argtlments in response to the original motion for sanctions, it was not
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on reasonable notice that the motion for sanctions was directed against it, because it was not

named in thc motion and had not been involved in the discovery practice in this case.

thercfore rcconsiders the sanctions order as to Santoro.

CONCLUSION

IT IS HEREBY ORDERED that the M onacos' and W inthrop Couchot's M otions for

Reconsideration (//59, #62) are DENIED.

IT IS FURTHER ORDERED that Santoro's Motion for Reconsideration (//66) is

GRANTED

IT IS FURTHER ORDERED that the total award of $50,000 is reallocated as follows:

$25,000 against Anthony Monaco, Susan Monaco, and the community thereof, jointly and

severally,' and $25,000 against W inthrop Couchot Professional Comoration.
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