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er Sands Homeowners Association, Inc. et al v. Copper Sands Realty, LLC et al Doc

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

COPPER SANDS HOMEOWNERS ) Case No.: 2:1@v-00510GMN-GWF
ASSOCIATION, INC.,et al, )
) ORDER
Plaintiffs, )
VS. )
)
COPPER SANDS REALTY, LLCet al, )
)
Defendants. )

INTRODUCTION

Before theCourt is Defendants, Copper Sands Investors, LP, Pacifica Enterprises
Holdings, LP, Pacifica Enterprises, Inc., Pacifica Enterprises LLC, Pacifica Real Estate
Investments, Inc., Pacifica Real Estate Services, Inc., and Vimark RE Enterprises, LLC’s
(hereinafter “Defendants””) Motion to Reconsider the Magistrate’s Order (ECF No. 145).
Plaintiffs filed a Response (ECF No. 152) and no reply was filed.

FACTS AND BACKGROUND

The current motion is based on a discovery dispBtaintiffs are requesting discovery
that they believe could lead to evidence to support their alter ego clBefisndants contend
that the requested discoveasyoverbroad, vague, ambiguous and overly burdensome. The

parties completely briefed the issue for the magistrate judge, andthégiudge Lawrence R

Leavitt denied Defendant’s Motion to Strike Discovery or in the Alternative for Protective Order

(ECF No. 112) based on the pleadings. (See ECF No. 127). Magistdagte Leavitt found thal
Plaintiffs’ document requests, though extensive, were reasonably tailored to lead to the

discovery of admissible evidence supporting Plaintiffs’ alter ego claims. (See id)
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DISCUSSION

Local Rule IB 31 provides that[a] district judge may reconsider any pretrial matter
referred to a magistrate judge in a civil . . . case . . . where it has been shown that the ma
judge’s ruling is clearly erroneous or contrary to |AWEmphasis added). A ruling is clearly
erroneous if the reviewing court is left with “a definite and firm conviction that a mistake has
been committed.” Burdick v. C.I.R., 979 F.2d 1369, 1370 (9th Cir. 1992). Any party wishin

object to the ruling must submit written objections with points and authorities within 14 dg

the magistrate judge’s order. LR IB 3-1(a). The district judge may affirm, reverse, modify, or

remand with instructions the ruling made by the magistrate judge. LR1®)33
1. Protection from Plaintiffs’ Discovery of Other, Unrelated Real Estate Projects
Plaintiffs’ request nos. 11, 12, 14, 15, 28, and 30 througlaBdemand material related
to different real estate projectsDefendants maintain that these are not at issue in this litigs

and do not have any relation to the Copper Sands project. Similarly, reqee$6, 17, 18, 22

\gistre

gto

lys of

ation

23, 24, 27and28 do not limit the scope of the request to only the Copper Sands project, and

therefore, Defendants argue, that these also improperly request material related to other
and from unrelated business affairs.

Defendants argue thatelrourt is authorized to protect litigants against unreasonabl
discovery and to direct parties to use less burdensome discovery. They argue the court
consider the “totality of the circumstances, weighing the value of the material sought against the

burden of providing it, and taking into account society’s interest in furthering the truth-seeking

function in the particular case before the court.” U.S. E.E.O.C. v. Caesars Entertainment,,Inc.

237 F.R.D. 428, 432 (D.Nev. 2006) (citations omitted¥fendants argue that based on this

standard it “should have been impossible” for the magistrate judge find Plaintiffs’ discovery

! To the extent Defendants argue that requests 10 through 38 are vagumebégubus, the Court finds that the magistrat
judge’s order was not clearly erroneous.
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of unrelated projects to be reasonable or justifiable.

The Court does not agreelnder the Federal Rules, the scope of discovery is broad
discovery should be allowed unless the information sought has no conceivable bearing o
case.Soto v. City of Concord, 162 F.R.D. 603, 609 (C.D.Cal.199=)rther, the information
sought need not be admissible at trial, if itsasonably calculated to lead to the discovery o
admissible evidencé.Jackson v. Montgomery Ward & Co., Int73 F.R.D. 524 (D.Nev. 199
(citing Kerr v. United Stated Dist. Ct. for No. Dist. of Al., 511 F.2d 192,-195 (9th Cir.
1975); Fed.R.Civ.P. Z6)(1). Rule 26(b)(1) permits a party to obtain discovery regarding n
privileged matters relevant to a party’s claims or defense, and Plaintiffs need not make a greater
showing to dtain the requested discovery.

To prove alter ego, Plaintiffs must bdelo discover evidence relevant to those clain
l.e., evidence that establishes: (1) commonenship; (2) common management;

(3) interrelation of operations; and (4) centralized control of labor relatidhkocal 343
United Ass'n of Journeymen & Apprices of Plumbing & Pipefitting Indus. of U.S. & Canad
AFL/CIO v. Nor-Cal Plumbing, Inc., 48 F.3d 1465, 1471 (9th Cir.1994). Thus, even thoug
Defendants claim that these projects are uted]ahe requested discovery could lead to the
discovery of admssible evidence supporting Plaintiffs’ alter ego claims because they could
show common ownership, management and interrelation of operations. Accordingly, the
magistrate judge’s finding that Plaintiffs’ document request, though extensive, was reasonably
tailored to lead to the discovery of admissible evidence supporting Plaintiffs’ alter ego claims is
not clearly erroneous.

2. Protection from Plaintiffs’ Discovery of Unrelated Confidential Financial and
Taxation Materials.

Plaintiffs requested producti of Defendants’ and others’ confidential financial and

taxation records inequests 13, 14, 15, 16, 17, 18 @8d These requests include “all local, state
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and federal, tax filings,” and, “a copy of all 1099s for all earnings or payments made to
contracors, or any other persons or entities from 2004 to 2008.” (SeePlaintiffs’ Requests for
Production nos. 17 & 18, Ex. 3 attached to Mtn to Reconsider, ECF N&3.145

Defendants argue that sinites case is brought in federal court on diversity grounds,
choice of law principles and Nevada statutes require Nevada to apply the law of the state
individual domicile or entity organization for Plaintiffs’ unsupported alter ego or piercing
theories against foreign corporations and foreign limited liability compaBes, NRS 86.543
see alspRestatement (Second) of Conflicts of Law, 8161, 8156, cmt.f, 8145, cmt.d, 8167
& 8168, cmt.b, see als®ictor v. Creative Management Services, L1126 Nev.Ad.Op.4, 223
P.3d 332, 33% (Nev. 2010). Defendants assert that since they are California corporation
limited liability companies or limited partnershjgkeir financial and banking recordear
entitled to the protection fro discovery afforded by their state of domicile, California, as w
as the prote@ns afforded by Nevada laBee, Menses v. U.S. Postal Service, 942 F.Supp.
1320 (D.Nev.1996)(privilege issues for state claims presided over in Federal Court are
determined by state law), see also, Montgomery v. eTreppid Technologies, LLC, 548 F.S
1175 (D.Nev.2008), Baird v. Koerner, 279 F.2d 623-@37(9th Cir. 1960), Roberts v. Heim,
123 F.R.D. 614, 620 (N.D.Cal.,1988), Lewis v. United States, 517 F.2d 236, 237 (9th Cir.
Heathman v. U.S. District Coyrd03 F.2d 1032, 1034 (9th Cir.1974).

Accordingly, Defendants argue that their private financial and taxation information i

generally protected and not discoverable as a matter of course pursuant to California law.

Hinshaw, Winkler Draa, Marsh & Still v. Superior Court, 58 Cal.Rptr.2d 791, 793 (Cal. 6t}
Dist. Ct. App. 1996).Defendants argue that disclosure of this informatégnires a “higher
showing of relevance” which is more than direct relevance to the litigation; rather the party
seeking the information must have a compellegd to obtain it before a court may order it

disclosed. See, Board of Trustees v. Superior Court, 174 Cal. Rptr. 160, 164 (Cal. 1st Di
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App. 1981). Defendants claim they are entitled to protection pursuatilifornia’s privilege
regardingproduction of taxation materials. See, Davis v. Leal, 43 F.Supp2d. 1102, 1110
(E.D.Cal. 1999). California Tax Code 819282 established an implied privilege against fo
disclosure of taxation documents in civil discovery proceedings pursuant to the holavebto
v. Standard Oil Cg 49 Cal.2d 509, 319 P.2d 621 (1957)( WelHd.).see also, Davis v. Leal
43 F.Supp2d. at 1110.

Plaintiffs do not respond directly to Defendadmtisoice of law argument advocating fof

California’s privilege law to beappied. At the very least the Court finds that, since this Cou

rced

rtis

sitting in diversity and there are only state law claims at issue, state law will supply the rule of

decision in this case. Fed. R. Evid. 501. Defendants argue that based on NRS 86.543 al
Restatement (Second) of Conflicts of Léw applicable state law should be California’s.

“When a federal court sitting in diversity hears state law claims, the conflict laws of the
forum state arused to determine which state’s substantive law applies.” 389 Orange St.
Partners v. Arnold179 F.3d 656, 662 (9th Cir.1999) (citation omitted). Thus, the court log
Nevada’s conflict laws to determine which state’s law to apply.For tort actions, Nevada has
adopted the Restatement (Second) of Conflict ®’kanost-significant relationship test to
determine the choice of law, unless a more specific section of the Restatement applies tq
particular tort. Gen. Motors Corp. v. Eighth Judicial Dist. Court, 134 P.3d 111, 116 (Nev.

N.R.S. 86.543 statehat “[t]he laws of the state, pursuant to which a foreign limited-
liability company is organized, govern its organization, internal affairs and liatility
managers and members.” However, Defendants do not provide any legahoritysupporting
their position that this provision should be interpretechan that the Coudiso applies the
laws of the state of organization to matters regarding evidentiary privileges. An examinat
the full text of Chapter 86 reveals that N.R.S. 86’ 543erence to “liability of its managers and

members” does not mean that California law should apply completely. Sections 86.361 th
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86.481 clarify the context in which Section 86.543 should be applkestiofs 86.361 through
86.481 explain under what circumstances an individual can be liable based on his or her
manager and member. Therefore, California law only applies when one is determining if

individual can be liable based on his or her role as a manager or m&uafmrdants do not

provide any other argument why California law would apply in this case. Accordingly, the

Court turns td\evada state lato determinewhether or not the tax documents should be
produced.

Under Nevada law, tax returns are not themselves privilddedair v. Eighth Judicial
Dist. Court In and For County of Clgr&5 P.2d 576 (Nev. 1994). Defendants cite to Schlz
v. Eighth Judicial Dist. Court, 561 P.2d 1342, 1343 (Nev. 1977) and#ietter v. Eighth
Judicial Dist. Court874 P.2d 762, 766 (Nev. 1994) for the proposition that Nevada has a
standard of scrutiny for tax returns. However,$chlatter court disallowed the requested
discovery because there was no showing or relevance and theddettedisallowed the tax
returns on the basis that plaintiffs were requesting the records for punitive damages. Ne
these cases imposes a higher stanftardroduction under Nevada law, althougatter comes
very close to that conclusion. Regardless, since Nevada does not reedgRrizeturns
privilege,there is no reason to apply state substantive lawttveeiederal rules regarding
discovery.

The Ninth Circuit recognizes “a public policy against unnecessary public disclosure [of
tax returns] arises from the need, if the tax laws are to function pypfmeencourage taxpayelt
to file complete and accurate returns.” Premium Serv. Corp. v. Sperry & Hutchinson Co., 511
F.2d 225, 229 (9th Cir.175§iotti v. Vessel SENORA, 217 F.R.D. 496, 497 (N.D.Cal.2003).
The court may only order the production aof tlefendants’ tax returns if they are relevant and
when there is a compelling need for them because the information sought is not otherwis

available Hilt v. SFC, Inc., 170 F.R.D. 182, 189 (D.Kan.1997); Aliotti, 217 F.R.D. at 487
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Gattegno v. Pricewathousecoopers, LLP, 205 F.R.D. 7072 (D.Conn.2001); Terwilliger v

York Int’l Corp, 176 F.R.D. 214, 2187 (W.D.Va.1997). “‘The party seeking production has
the burden of showing relevancy, and once that burden is met, the burden shifts to the p3
opposing production to show that other sources exist from which the information is readil
obtainable.”” A. Farber and Partners, Inc. v. Garber, 234 F.R.D. 186, 191 (C.D.Cal.2006
(quotingHilt, 170 F.R.D. at 189).

However, he magistrate judge did not make any findiagsowhether the tax
documents are relevant and whether the information sought is not available elsewhere.
Thereforethis Court cannot determine whether or not the rulirgjgarly erroneous or contraf
to law. Accordingly, this Courtemands the issue to be determined by the magistrate judg
accordance with this Ordand the Ninth Circuit case law

CONCLUSION

IT ISHEREBY ORDERED that Defendants, Copper Sands Investors, LP, Pacificg
Enterprises Holdings, LP, Pacifica Enterpridas,, Pacifica Enterprises LLC, Pacifica Real
Estate Investments, Inc., Pacifica Real Estate Services, Inc., and Vimark RE Enterprises, LLC’s
(hereinafter “Defendants™) Motion to Reconsider the Magistrate’s Order (ECF No. 145) is
GRANTED in part and DENIED in part.

Themagistrate judge’s ruling thatPlaintiffs’ request for production no. 1@ discoverable
is AFFIRMED.

Themagistrate judge’s ruling thatPlaintiffs’ requests for production nos. 11, 12, 14, 15,
16, 17, 18, 22, 23, 24, 27, 28, and 30 througthdrequest materialslated to different real
estate projectare discoverabls AFFIRMED.

Themagistate judge’s ruling that Plaintiffs’ requests for production 13, 14, 15, 16, 17,
18 and28, which request Defendants’ and others’ confidential financial and taxation records in

requests IREMANDED for a determinationegarding whether the requested iteans relevan
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and whether there is a compelling need for them because the information sought is not o
available. A. Farber and Partners, Inc. v. Garber, 234 F.R.D. 186, 191 (C.D.Cal.2006).
DATED this 29th day of March, 2012.

Glofig M. Navarro
United States District Judge
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