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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

*k*

RICHARD DENSON,
Plaintiff, 2:10—cv—-0525-APG-VCF

Vs.
ORDER

DOUG GILLESPIE et al,

Defendants.

Before the court is Defendant DonatGrorey, M.D.’s motion to dismiss (#1%4 Plaintiff

Richard Denson filed an opposition (#12ahd McGrorey replied (#128).
BACKGROUND

This matter involves incarcerat@do sePlaintiff Richard Denson’s Civil Rights action und
42 U.S.C. 81983 againsnter alia, the Las Vegas Metropolitan Police Department, NaphCare, Inc
Donald McGrorey, M.D. $eeThird Amend. Compl. (#51)). Plaifitialleges that Defendants violatg
his Constitutional Rights when Plaintiff was hit by an unmarked police truck during his arre]
denied medical treatmentrfhis related injuriesld.)

On June 15, 2012, Denson filed his Third Amended Complagh). Fursuant to court policy
the court ordered the Clerk to: (1) issue summonie®efendants; (2) deliver the summons to the

Marshals for service; and (3) sendrilacopies of USM-285 forms to Densold.f Denson, in turn, wal

! parenthetical citationsfe to the court’s docket.
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ordered to complete and return the forms to the M&shals so that the U.S. Marshals could execute
service on Defendantdd()
On approximately June 15, 2012, Denson propexiscuted service of process on Defendant
NaphCare, Inc.§eeSummons (#52-3) at 1). NaphCare, Imas Dr. McGrorey’s employer during the
time of Denson’s alleged injurySéeThird Amend. Compl. (#51))Both NaphCare, Inc. and Dy.
McGrorey are represented by Atgen, Taylor, Mortensen & Sanders.
On August 22, 2012, and August 24, 2012, the U.S. Marshal’'s Office appeared at the law fir
of Alverson, Taylor, Mortensen & Sanders to gebr. McGrorey with Denson’s summons and THhird
Amended Complaint. (Mot. to Disss (#114) at 3). After being turnedvay the first time, the U.$.
Marshals left Denson’s paperwork aetlaw firm during the second attempid.] Because Alversory,
Taylor, Mortensen & Sanders was not authoriredaccept service on Dr. McGrorey’s behalf, Dr.
McGrorey specially appeared andwved to quash Denson’s servicel. )
On July 9, 2013, the court granted Dr. Mc@yds motion and ordered Denson to properly
effect service of process on Dr. McGrorege€Order (#97) at 4, 6). The cdisrorder clearly states that
Denson’s service was improper because Densomptitel to serve McGroregt Alverson, Taylor
Mortensen & Sanders, and not McGrorey’s “dwelling or usual place of businessat 4). Denson did,
however, properly serve McGrorey with a copytieg Third Amended Complaint and a summolts) (
The court, therefore, provided Denson wittné more chance” to properly effect service of
process on Dr. McGroreyld. at 6). In rendering its decision, the court relied on two well-established
policies, which strongly dfavor dismissing defendants mere technicalitiesld. at 4-6). First, the
court noted that Ninth-Circuit law governipgo selitigants directs lower courts to giygo selitigants
“the benefit of any doubt.”l§. at 5) (citingBretz v. Kelman773 F.2d 1026, 1027 n. 1 (9th Cir. 1985);
see also Carter v. Comm’r of Internal Reveni@4 F.2d 1006, 1008 (9th Cir. 1986) (stating pratse

litigants are expected to abidy the rules of courtfadditional citations oirtted). Second, the court
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relied on the Advisory Committee’s comments to Fad®ule of Civil Procedre 4(m), which state

that Rule 4(m) “authorized the court to relieve amil#iof the consequences ah application of [Rul¢

4(m)] even if there i:0 good cause shownId( at 5) (citing ED. R.Civ. P. 4(m), Advisory Committe
Notes, 1993 Amendments.)

Following the court’s July 9, 2013 order, Densaermapted to effect service of process on
McGrorey again. (Pl.’'s Opp’'n (#¥2 at 1). Denson cured his preus error and properly served [
McGrorey at his medical office. (Mot. to Dismiss (#1448). However, due to a clerical error allegg
committed by an “inmate law clerk,” Denson’s servilié provide McGrorey with a copy of the Thi
Amended Complaint.SeeMot. to Dismiss (#114) at 3); (Pl.8pp’'n (#127) at 1). Now, Dr. McGrore
moves the court to dismiss Denson’s complaint putsitafrederal Rules of Civil Procedure 12(b)

and 12(b)(5). (Mot. to Dismiss (#114) at 1).

LEGAL STANDARD

Federal Rules of Civil Procedure 12(b)(2) dib)(5) permit defendants to specially app
before the court and move to dismiss an actioraitk of personal jurisdiction and insufficient serv
of process. ED. R. Civ. P. 12(b)(2), 12(b)(5). In general, Rule 4(c)(1) requires plaintiff

simultaneously serve defendants with a summons and a copy of the cong§ga&RED. R. Civ. P.

| >N
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4(c)(1). If the plaintiff does ngproperly effect service under Rule the court does not have personal

jurisdiction over the defendanDirect Mail Specialists v. Eclat Computerized Techs.,,1840 F.2d
685, 688 (9th Cir. 1988).

When implementing these Rules, Federal Ruléiwoil Procedure 1 directsourts and litigants t
construe the Rules “to secure the just, speedy, and inexpentsveidation ofevery action.” ED. R.
Civ. P. 1. A corollary of Rule 1 is that coumsll not dismiss a defendant on a technicalBge, e.g

Moore v. City of Lehigh29 F.Supp. 39 (D. Ok. 1939) (“The purpose of the new rules is to

O

avoid
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technicalities”) {n WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURE CiviL 3d 8§ 1093). The
Ninth Circuit, like many circuitshas a long-standing public poli¢gvoring disposition on the merit
Pagalunan v. Galaza291 F.3d 639, 643 (9th Cir. 200Hernandez v. City of El Monté38 F.3d 393
399 (9th Cir. 1998).

In the context of service of @ecess, Rule 4 furthers the goalsnounced by Rule 1 in two wa
that are here relevant. First, as the court noted prétgious order, Rule 4 is tme liberallyconstrued tq
effect its underling purposeotifying defendants of complaints against theBegOrder (#97) at 5
(citing the Advisory Committee’s notes). This meahat Rule 4(c)(1) does not always require
summons and complaint to be served togetherRIGAWF & MILLER, FEDERAL PRACTICE AND
PROCEDURE CiviL 3d 8§ 1093 (citingMoore, 29 F.Supp. 39). Where, as here, a copy of the comy
and summons are served by a process that provesdefédive, “a failure to serve an additional cd
of the complaint with a second summalaoes not require dismissal of the suid”

Second, Rule 4(d) imposes defendants witlidty to avoid unnecessagxpenses of servin

¥S

the

plaint

py

g

the summons.” ED. R. Civ. P. 4(d). Under Rule 4(d)(2), “[i]f a defendant located within the United

States fails to comply with a request for waivedmay a plaintiff located within the United States,
court shall impose the costs suhseatly incurred in effecting séce on the defendant unless gd
cause for the failure be shownd. The 1993 Advisory Committee Notes to Rule 4(d) indicate the
4(d) was designed to complement Rule 1's divec“to secure the just, speedy, and inexpen
determination of every action.” In pertinent parg thommittee Notes state that Rule 4(d) “operats
impose upon the defendant those costs that cowd been avoided if the defendant had cooper|
reasonably in the manner prescribe8€eFeD. R. Civ. P. 4(d), Advisory Committee Notes, 19

Amendments.
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DISCUSSION

Dr. McGrorey’s motion to dismiss is deniedlthough Rule 4(c)(1)generally requires th
summons and complaint to be served togetheerevh-as here—a copy ofdtcomplaint and summor
are served by a process that proves to be defectav failure to serve an additional copy of {
complaint with a second summons does not require dismissal of the srRIGHY& MILLER, FEDERAL
PRACTICE AND PROCEDURE CiviL 3d 8§ 1093 (citation omitted).

The court sympathizes with the difficultieatibr. McGrorey mayédce in dealing with aro se

litigant. However, engaging in unnecessary motactice that prioritizes form over substan

exacerbates the problémis this court has previously stated, whemgaselitigant is involved, courts

are directed to hold tharo selitigant to “less stringent standard§ge Hughes v. Rowé49 U.S. 5, 1(

n. 7 (1980) (stating that complaints drafted firy se litigant should be heldo a “less stringent

standard”). Courts and opposing courael encouraged to be “especially. flexible when dealing wit
imprisonedpro selitigants. Such litigants often lack the resources and freedom necessary to
with the technical rulesf modern litigation.”"Mala v. Crown Bay Marina, In¢ 704 F.3d 239, 2444
(3d Cir. 2013) (citingMoore v. Florida 703 F.2d 516, 520 (11th Cir. 1983)).

The problem posed by incarcerated plaintiféek of resources and freedom, which the T}
and Eleventh Circuits regnized as a necessary predition “to comply[ing] withthe technical rules g
modern litigation,” is tk precise problem herkl. According to Denson, a clerical error committed

an “inmate law clerk” caused the operative conmpléo be separate from Dr. McGrorey’s summd

2 This marks the second time that the court has eagedrcounsel for Defendants to avoid unnecessary m
practice. The first time occurred during the court’'s October 9, 2013 he&@mgM{ns. Proceedings #125). Th
subject of the hearing was three discovery motions, twehiath were withdrawn by Dendants just days befo
the hearing. $eeMin. Order #118); (Stipulation #123); (Mins. Proceedings #125). The primary reason tl
court encourages all parties to refréiom unnecessary motion practice is the parties’ benefit. Superfluot
filings risk tainting the parties’ credibility. Thig) turn, potentially undermines counsel’s effectiveness.
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(Pl’'s Opp’n (#127) at 1). When Denson discovered the problem the following day, he immegdiatel

contacted the U.S. Marshal Service to fix the problémn .af 2).

Nonetheless, Dr. McGrorey—who has been egrwith both the operative complaint and a

valid summons—moves the court to dismiss Dersaomplaint against Dr. McGrorey. (Mot.

to

Dismiss (#114) at 1-3). Dr. McGrorey argues thatadbmplaint should be dismissed because permifting

Denson to serve McGrorey will Ylcause undue delay, (2) causejpdice in the form of fadin
memories, and (3) conflict with ¢hcourt’s previous order, which & Denson “one more chance”

serve Dr. McGrorey. The court addresses each argument in turn.

First, Dr. McGrorey’s purported concern redjag undue delay strikethe court as less than

sincere. If McGrorey was truly concerned abouiesliting litigation, Dr. McGrorey would have, amo
other things, waived service iAugust 2012, avoided the delay sad by Dr. McGrorey’s instar
motion, and proceeded to créss the merits of Denson’s comptaimstead, Dr. McGrorey pursue
avenues leading to delay, and now requestctiiet to dismiss him because of the del&edid. at
3:23) (“[T]his litigation is old and needs be resolved without any further delays”).

Second, Dr. McGrorey’s concern regarding fadingnoees is valid but noprejudicial. If the
only reason Dr. McGrorey’s memory is fading is dadime, then surely Denson’s memory is fad
also. This, however, is not prejadil. By definition, prejudice reques an unequal or unfair advantg
of one party over anotheBeeBLACK’S LAW DICTIONARY (9th ed. 2009) (defininfjegal prejudice” ag

“[a] condition that, if showrby a party, will unusually defeat the opposing party’s action”).

Third, permitting Denson to attempt to serve BicGrorey again is nanconsistent with the

court’s prior order. An error committed by a third-party exceeds the scope of the court’s priof
Courts will not penalize faultleggo selitigants for mistakes made otheBee, e.g.Rochon v. Dawsgr]
828 F.2d 1107, 1109-10 (5th Cir. 1987) (holding that a faulfesselitigant will not be penalized fo

mistakes made by a third party).
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service of process on Dr. McGrorey.

of service from Dr. McGrorey pursuantfederal Rule of Civil Procedure 4(d).

in future entries in the court’s docket.

ACCORDINGLY, and for good cause shown,

IT IS ORDERED that Dr. McGrorey'siotion to dismiss (#114) is DENIED.

IT IS FURTHER ORDERED thabenson will have until Monday December 21, 2012 to effect

IT IS FURTHER ORDERBP that Denson will also make a good faith effort to request a waiver

IT IS FURTHER ORDERED that the Clerk ob@rt will correctly spell Dr. McGrorey’s name

IT 1S SO ORDERED.

DATED this 29th day of October, 2013.

(AM FERENBACH
UNITEDSTATESMAGISTRATE JUDGE




