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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

—_—
PHILIP HUGHES, Case No. 2:10-CV-805-KJD-VCF
Petitioner,

V. ORDER

HOWARD SKOLNIK, et al.,
Respondents.

This represented habeas matter broughtnu?8é).S.C. § 2254 comes before the Court
for a final decision on the merits.
|. Background

Petitioner Philip Hughes challenges a 2002 statet jury verdict onvicting him of four
counts of sexual assaolt a minor under fourteen yearsage and two counts of lewdness with
a child under the age of foedn. He directly appealed thenviction, and pitioned for post-
conviction relief in the state courts. Additidriacts will be provided below as necessary.
II. Standard on Review

Congress, through 28 U.S.C. § 2254, providedh&dreas corpus relief in cases such as
this, but only in very limited circumstances iainh are “highly deferetmal” and “difficult to

meet.” Cullen v. Pinholster, 131 S. Ct. 1388, 13281(). Relevant here, relief is unavailable

unless resolution of the underlying matter in the statets “(1) resulted ia decision that was

contrary to, or involved an ueasonable application of, cleadgtablished Federal law, as
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determined by the Supreme Court of the Unitatest or (2) resulted in a decision that was
based on an unreasonable determination of the ifadight of the evidence presented in the
State court proceeding.” Id. at 1398 (quotind28.C. § 2254(d)). Under either prong, the
petitioner carries the bued of proof. § 2254(e)(1).

A state court decision is “contrary to” clgadstablished federal law if (1) it “applies a
rule that contradicts the govengilaw set forth in [Supreme Cdlcases” or (Rit “confronts a
set of facts that are materially indistinguishable from a decision of [the Supreme Court] and

nevertheless arrives at a reglifterent from [the Court’'sprecedent. Mitchell v. Esparza, 540

U.S. 12, 15-16 (2003). Thus, “[a] federal court may not overrule a state court for simply holging

a view different from its own, when the precetfgom this Court is, at best, ambiguous. Id., 540
U.S. at 17. Nor is this a subje@ inquiry; rather, “thdederal court should ask whether the state
court’s application of clearlgstablished federal law was oldjgely unreasonable. Williams v.
Taylor, 529 U.S. 362, 365 (2000).

As for a state court’s factual deterntioas, a reviewing federal court must be

“particularly deferential.” Lambert v. BHgett, 393 F.3d 943, 972 (9th Cir. 2004). Such

determinations may be overtechonly if they are “objectively unreasonable.” Id., 393 F.3d at
972. This underscores the simple point mad2g8itJ.S.C. § 2254(e)(1)hat the state court
determination of a factual issshall be presumed to ber@xt unless rebutted by clear and
convincing evidence. Thus, “a federal courtymat second-guess a state court’s fact-finding
process unless, after reviewtbé state-court record, it deterragithat the state court was not

merely wrong, but actually unreasonable.¥Iba v. Maddox, 366 F.3d 992, 999 (9th Cir. 2004).

—

Lastly, 8 2254 does not require “a statemereasons” from the adjudicating state couf

Harrington v. Richter, 131 S. Ct. 770, 784 (20XWhere a state court’s decision is
unaccompanied by an explanation, the habedasopet’s burden still must be met by showing
there was no reasonable basis for the staté tmdeny relief.” 1d., 131 S. Ct. at 784. To be

clear, the standard is “difficult to meet . . . because it was meant to be.” Id., 131 S. Ct. at 786.
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“[H]abeas corpus is a guard against extremeumations in the state criminal justice systems,
not a substitute for ordinary error correctithrough appeal. 1d., 131 Gt. at 786 (internal
guotation marks omitted).
[11. Analysis

A. Ground One: Due Processin Translation

Hughes alleges that he wdsnied due process of lawviolation of the Fifth and
Fourteenth Amendments because his translator allegedly rendered an incomplete and ther
inaccurate translation af witness’s testimony. The Supreme GaidrNevada rejected this claim
for the following reasons:

First, the Court found thateéhnterpreters satisfied tls¢atutory requirements found in

NRS 50.054(2), which notably centmound “the best of [the tralator’s] ability.” Second, the

Court found that the interpretesatisfied Ninth Circuit because “[w]hile the general standard for

interpreters requires continuousnagor-word translation, occasional lapses in the standard w

not necessarily contravene a defendant’s totisnal rights.” United States v. Long, 301 F.3d

1095, 1105 (9th Cir. 2002). Third glCourt found that any missed responses were later repe
and properly interpreted, and tllaé witness was “fully examinetlring direct, cross, redirect
and recross examination . . . evidenced by 119gpafker testimony transcript.” (#10, Ex. 5 at
3). Further, “Defense counsehs diligent in rephrasing$iguestions and identifying
inappropriate responses that required [] follogvguestions.” (#10, Ex. 5 at 3). Ultimately, the
Court concluded that for the above reasons,ctnitravention of important constitutional rights
occurred in connection with the-court interpretatiorf [the witness’s] testimony.” (#10, Ex. 5
at 3).

Here, Hughes has failed to cite a simdgeision of the Supreme Court governing the
adequacy of translation relating to due process@ms. This failure isnderstandable as the
Court has been unable to find any such precedetst awn research. But, in the absence of a

Supreme Court decision, Hughes cannot arguealdete prove—that the state court decision

efore

ated
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was either “contrary to” or “unreasonablypdied” Supreme Cougrecedent. See, e.g.,

Runningeagle v. Ryan, 686 F.3d 758, 776 (9th Cir. 2012) cert. denied, 133 S. Ct. 2766 (20

(finding no Supreme Court precedestablishing a relevant sidard, precluding habeas relief).

Further, Hughes has failed to establish thatstate courts unreasonably determined th
facts noted above for two reasons. First, Hudaisd to provide evidese that would undercut
the facts and reasoning of the state court, nesdiclear and convincing evidence sufficient to
rebut the presumption in favor of the stabeirt’s factual determirieon. Second, reviewing the
record, including the state evidentiary hearing tedtrial transcript, the Court is convinced tha
the state court’s findings dhct were wholly reasonable.

For all of the above reasomg relief may issue on Ground One.

B. Ground Two: Juror Misconduct

Hughes alleges that he was denied lghktrio an impartial jury under the Sixth
Amendment by juror misconduct, specificallyeprature deliberation and consideration of
extrinsic evidence.

Turning to the question of premature detdtion, Hughes has not identified, and this
Court has not found, any relevant U.S. Supreme Court precedent providing a Sixth Amend
standard for premature deliberation by jgtAccordingly, Hughes cannot argue—Ilet alone
prove—that the state court dsicin affirming his conviction waeither “contrary to” or
“unreasonably applied” clearstablished federal law. Seeg., Runningeagle, 686 F.3d at 776
(finding no Supreme Court precedestablishing a relevant sidard, precluding habeas relief).
However, even if the Court assumes that3bpreme Court has artiated such a standard,
Hughes cannot satisfy it. It is laést unclear that any prematddiberation took place, failing to
meet Hughes’ burden of proof. Further, any ehere was harmless. “A constitutional error is
harmless when it appears beyond a reasonable ttmttihe error complained of did not
contribute to the verdict obtaed.” Mitchell, 540 U.S. at7-18 (internal quotation marks

omitted). Here, the jurors testified in the eutiary hearing that the minimal and solely

13)
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tangential discussions were ultimately irkget to their decisions. As for objectively
unreasonable factual determinations, Hughegdilesl to argue the Nevada Supreme Court
made such a determination. Further, Hugheddiks far short of overcoming the presumption
in favor of factual determination®y clear and convincing evidence.

Turning to the question of extrinsic evidenkkighes again fails tpoint the Court to any

relevant “clearly estdished federal law.” And, although Seapne Court precedent exists on this

point, the Sixth Amendment cases all involvedch more significant, and in some cases,
deliberate external interference with the bletation process, making the nature of the
misconduct here factually disguishable from clearly estadthed Sixth Amendment Supreme

Court precedent. See Tong Xiong v. Fellé&] F.3d 1067, 1077 (9th Cir. 2012) cert. denied,

133 S. Ct. 989 (2013). Here, a juror who spttileewitness’s language acknowledged that the
translator was providing an incomplete tratisla, and said she would disclose the additional
testimony when the jury retired deliberate. More importatlall jurors testified at the
subsequent evidentiary hearing that the talthl testimony was redundanith the witness’s

previous testimony and was noteneant in the jurors’ decisiong&ccordingly, even if this

conduct were somehow contrary to clear Supr€mart precedent, it would constitute harmless

error. See Mitchell, 540 U.S. at 17-18.

Regarding the factual determinations of Mevada Supreme Court, Hughes has failed
allege that it was objectively unssmable for that Court to comicle that “no new or different
responses were ever revealed to the jU®10, Ex. 5 at 3). Furthhethe Nevada Supreme
Court’s factual determinations appedrolly reasonable to this Court.

For all of the above reasons, raief may issue on Ground Two.

C. Ground Three: Ineffective Assistance of Counsel

i. Legal Standard
Strickland’s two prongs requiiedefendant to estaldtishat 1) his counsel’s

representation fell below an objective standsrceasonableness, and 2) that there is a

D

D
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reasonable probability that, but for counsel’s errthrs result of the proceeding would have bes

11%

different. Padilla v. Kentucky, 559 U.S. 356 (2010) citing Stridiand v. Washington, 466

U.S. 668 (1984). Further, “[jJudicial scrutimf counsel’s performance must be highly
deferential. . . .” Strickland, 466 U.S.@89. The Court notes that the combination of
Strickland’s high evidentigrbar with the substantial deferenowed to trial counsel’s strategy
places a heavy burden upon Defendant. Addingisddtirden is the exceptionally deferential
nature of 8 2254 proceedings; Defendant’s burden is nearly insurmountable.
ii. Failureto Inform Hughes of Grand Jury Proceeding

Hughes alleges that he received ineffectivgstance of counsel in violation of his Sixth
Amendment rights when his counsel failed to infdiim of the convening of the Grand Jury,
depriving him of his right to testify before the Nevada Supreme Court rejected this claim fof
two reasons. First, Hughes “does not identifyat evidence or testimony he would have

introduced before the grand jury that would hhae a reasonable probability of altering the

outcome of the grand jury proceedings.” (#10, Ex. 7 at 3). Second, Hughes “cannot demonstrat

prejudice because he was ultimately coted by a jury.” (#10, Ex. 7 at 3).

Hughes fails to show thatishapplication of @arly established federal law, and this
finding of fact, are objectively unreasonaliferther, this Court would reach the same
conclusion as the Nevada Supreme Court.

iii. Failureto Establish that Hughes Was Being Punished for Goingto Trial

Hughes claims that his Sixth Amendmenghttito effective assistance of counsel was
violated when his counsel failed to estabtisat the prosecution puwstied Hughes for going to
trial. Hughes alleges he was punished wherptbsecution sought (and obtad) an indictment
containing additional charges based on the samdemse. It is true that “[tjo punish a person
because he has done what the law plainly allowstbido is a due process violation of the most

basic sort.” Bordenkircher v. Hayes, 434 WBS57, 363 (1978). However,d]n initial indictment

.. . does not necessarily define the extent®fdlgitimate interest iprosecution. U. S. v.
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Goodwin, 457 U.S. 368, 380 (1982). “As we madeacin_Bordenkircher, the initial charges
filed by a prosecutor may not reftdbe extent to which an individual is legitimately subject to
prosecution.” 1d., 457 U.S. at 382.

The Nevada Supreme Court denied Huglpestion for the following reasons. First,
Hughes failed to demonstrate any facts that waudétate vindictiveness on the part of the state.
(#10, Ex. 7 at 4). Second, Hughes failed to dertnatesa reasonable prohiitly of a different
outcome had his trial counsel made this argument. (#10, Ex. 7 at 4).

Contrary to Hughes’ assertion, no presumpbf vindictivenessgplies in this case

based on the Court’s reading_of Bordenkirchet @oodwin. Importantly, even if the Court werg

D

persuaded that this presumptiimould apply, the Court could nid that the Nevada Supreme
Court’s disposition contradictedear federal law. Rather, Hughes petition is virtually void of
relevant facts on this issue, and falls far shojustifying a presumption of vindictiveness. This
in turn, leads the Court todlconclusion that Hughes’ trial counsel did not fall below an
objective standard of reasonal®eas in failing to make thisgument. Nor does the Court find
any probability of a different outcome hidsghes’ trial counsel made this argument.

Accordingly, the Court cannot find the Nevadg&me Court’s factual findings and applicatio

—

of federal law, were objectively unreasonable.
For all of the above reasons, nbakmay issue under Ground Three.
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D. Certificate of Appealability

Rule 11 of the Rules Governing Section 2254 €asquires the Court to issue or deny
certificate of appealability. A ceficate of appealability mayssue “only if the applicant has
made a substantial showing of the denial obastitutional right.” 28 U.S.C. § 2253(c)(2). This
showing requires that Defendddemonstrate that the issus® debatable among jurists of
reason; that a court could reselthe issues in a different mamnor that the questions are

adequate to deserve encouragement togeebfurther.” Lambright v. Stewart, 220 F.3d 1022,

1025 (9th Cir. 2000) (internal alterations onudtéciting Slack v. McDaniel, 529 U.S. 473, 484

(2000).

For all of the reasons artietied by the Court above, the Cbwill not grant a certificate
of appealability. In the Court'sonsidered opinion, the issueséare not debatable, the Court
could not resolve the issues in a diffareranner, and the questions do not deserve
encouragement to proceed further.

V. Conclusion

For all of the above reasons, Hughes’ petition for habeas relief under 28 U.S.C. § 22
HEREBY DENIED.

Itis FURTHER ORDERED that a certificate of appealability HlEEREBY DENIED.

The Clerk of Court shall ent&éf NAL JUDGMENT in favor of Respondents Skolnik,

Palmer, and Masto, and against Petitioner Hagtismissing this action with prejudice.

DATED this 17th day of September 2014.

Kent J. Dawson
United States District Judge
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