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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION AND SUMMARY OF ARGUMENT

Plaintiff Righthaven, LLC is attempting to ma&ebusiness out of suing Internet websit
for copyright infringement. It has filed 179 comght actions in this Qart—without ever first
asking that a work be removed from the &ngebsite—in eacbase alleging “willful
infringement” and attempting to extract seatiknts by threats of statutory damages (up to
$150,000) and attorneys’ fees. For most defersg@#nnakes no economic sense to invest in
litigation. Regardless of the merits, it is betepony up a settlement agdt on with their work.

But in the present case, Righthaven shdat@tvrong target. It filed a baseless action
naming a political discussion forum, Decnatic Underground LLC, and, for addedterrorem
effect, its principal, David Allen (collectively “€fendants”). Defendants had taken no volitior]
act to duplicate copyrighted material, as neagssabe held liable; rather Democratic
Underground merely hosted patdl commentary posted by others for discussion. Further,
Righthaven sued over a user’s posting thatplaisly fair use—a non-commercial posting of a
excerpt comprising one-tenth of a news artiatsompanied by a link to the article itself.

Defendants refused to be intimidated. They retained counsel and responded with al
counterclaim that joined Righthave affiliate and funder, Stephe Media, LLC, and laid bare
the numerous defects not only in Righthaverésnat, but in its business model itself. Not
surprisingly, Righthaven now wanbut—so badly, in fact, that it has moved to voluntarily
dismiss its clainwith prejudicein order to avoid a decision on the merits.

Defendants agree that this case should be owateed, it should never have started. B
it should not end until Righthaves called to account for the sioof the defense it provoked.
This was a meritless lawsuit from the beginniagnched as part of a well-publicized business
model in which Righthaven acquires interestsapyrights for the sole purpose of suing
unsuspecting alleged infringers, and then seela/rage the cost of defending (and its own

purported right to attornsyfees and domain name seizyrescoerce settlements. To allow

al

>

Righthaven to avoid compensatitigpse who have no choice but to defend would be unjust and

unsupportable. Defendants disagthat Righthaven has a rigb “withdraw” its voluntary

OPPOSITION TO MOTION TO DISMISS 1 CASE NO. 2:10-CV-01356-RLH (RJJ
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dismissal if this Court does not immunize it frattorneys’ fees. But even assuming Righthaven

had that right, this provides no reason to mmmze Righthaven from its responsibilities. The
Court should condition any dismissal on preagon of Defendants’ right to submit an
application for fees pursuant to Section 505hef Copyright Act, which authorizes fees in
exactly this instance. Nor would preserving Defenislarights to seek &irneys’ fees somehow
“force” Righthaven to continue to litiga claims it does not want to pursugeeRighthaven’s
Motion for Voluntary Dismissal“Motion”), Dkt. 36 at 3. Righthaven can unconditionally
dismiss today and end its claims. It just cavmalk away from the injury its wrongful filing hag
caused.

In a twist as ironic as it isynical, Righthaven purports sgek dismissal in the name of
“judicial economy and efficiency”-even as it tries to hold the termination of its claim hostags
unless the Court agrees to preclude a statutomn dtai attorneys’ feesAs the price to clear a
spurious lawsuit from its docket, Righthawd@mands that the Court compel Defendants to
forego their statutory rights teek fees (and a precedendeatision on the Counterclaim), and
allow Righthaven to sue undeserving victimshout consequence. But Rule 41 does not
authorize a plaintiff to negotiate with the Cbarsettlement of its opponts’ rights. Rule 41
givesthe Courtthe right to determine whabnditions to apply to unilateral dismissals. This

Court’s docket should not be haldptive by Righthaven'’s tactics.

Defendants therefore propose an alternatie¢hod to terminate the matter: by summayy

judgment. As described below, the undisputarls establish that Defentta cannot be liable or]
this Complaint under at least twooginds (among others not briefeddie (i) as the mere host g
a discussion forum to which a tliparty posted an excerpt of an article, and having taken do
the excerpt promptly when first informed o&Ritiff's objections to it, Defendants committed r
“volitional act” of copying or distbution giving rise tacopyright liability; and (ii) in all events,

fair use provides a complete defense to tirenigement claimed. Since Righthaven has alread
raised the merits of its claims in its Mati—arguing that its lawsuit was “non-frivolous” and

“objectively reasonable”—this Court will need torsider the merits in any case. When it doe

it will find that summary judgment is due to be granted, as Defendants now move.
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Granting summary judgment will also adsseRighthaven’s purported desire to avoid
multiple appeals to the Ninth Circuit oflings concerning “non-holistic copying.” After
summary judgment, if it wishes to test whether such a claim hias Righthaven can appeal. |
will then have no need to appealRealty Onethe case in which the Hon. Larry R. Hicks foun
fair use for another “non-holistic” copying. fact, Righthaven has no need to appe&iealty
Onealready: it settled (unsurpinglly) with the only defendant tappear. Its potential future
appeal would be against a nappearing defendant, and offiyRighthaven requests, aridudge
Hicks then denies, the entry of a default juégim Righthaven’s mantra—that it desires to
abandon the present case againstrmgpresented Defendants because a potential appeal aga
defaulting party irRealty Onavould be more “efficient”—isin a word, transparent.

Accordingly, this Court should (1) delighthaven’s Motion to Dismiss, absent
Righthaven'’s stipulation that Defendants malymsit their application foattorneys’ fees under
Section 505, and (2) absent such stipulatioteresummary judgment on the Complaint, and (3

decline to dismiss the Counterclaim prioresolution of th issues it raises.

CONCISE STATEMENT OF FACTS NOT GENUINELY IN DISPUTE

A. Democratic Underground and David Allen

Defendant and Counter-Claimant Democratiderground, LLC maintains a website af

www.democraticunderground.com (the “DU Websitééyoted to disseminating and discussing

political news and progressive policies. Reation of David Aller(*Allen Decl.”) § 3.
Defendant David Allen is the pringal of Democratic Underground LLQAd.{ 4. The company
has two other employees. The DU Website conpistsarily of user-generated content in the
form of posting by readers in one of \ars discussion forums (the “DU Foruml{l. § 5. The
DU Website currently has more than 165,000 regest users who have, since its founding in
2001, posted more than 52 million posts to dismrsthreads addressing items of political and
public interest.Id. The DU Website is supported by adveniijsrevenue generated by display (¢
advertising on the sitdd. | 6.

While Democratic Underground owns andmages the DU Website, it does not pre-

screen posts by contributorkd. § 7. Once a contributor writ@spost, the post gets added
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through an automated process into a databagke server thdtosts the DU Websited. When

a reader seeks to access the web address diaulza post or DU Forum (such as by clicking a

link to that location in a browser), a request ®aatically sent to the server. Its software will
then automatically retrieve the contents of that imm the database and send them to the re
through the Internetld. § 8. Neither Mr. Allen nor the loér two employees reads every post
made by users at the DU Website; in fact, suclslawsuld be impossible as there is an avera
of 14,000 posts per dayd. 1 9. Neither does Democratic Underground pay posters or offer
financial incentive for addig content to the sitdd. § 10.

Democratic Underground proactively workgainst copyright infringement by, among
other things, advising users to posly short excerpts and to prdei a link to the original when
posting about a news articld.  11-12; Ex. A. For example, on the forum for “Latest Breaki
News,” contributors must identify the source g@mdvide a link to the ngs article they post
about in the form they fill out to make the pokt. § 12. In addition, Democratic Underground
encourages readers to notify moderators if &4 pastains an entirarticle by clicking on an
“Alert” link that is included on every postd. { 13. The moderator will then edit the post to
include only a short excetrpr delete the postd.

B. The “Pampango” Post

On May 13, 2010, a Democratic Underground user named “Pampango” posted a pq
of an article (the “Article”) from théas Vegafkeview-Journa(“*LVRJ) entitled “U.S. Senate
Race: Tea Party Power Fudlagle” (the “Excerpt”). SeeRighthaven’s Complaint (“Compl.”)
Dkt. 1, Ex. 3. Pampango is neither an agentemgployee of Democratic Underground. Allen
Decl. § 15. The Excerpt in Pampango’s post gaoon the ranking and movement in political
polls of candidates in the Republican Senate primary in Nevada. Compl., Ex. 3. On its fag
Excerpt contains content that is primarily inforroaal, factual, or news drthat is of concern to
persons nationwide interestedtie future of the Tea Party or Senate Majority Leader Reid’s
prospects. Id. The entire Article as found at th¥RJis 50 sentences long; the post by
Pampango contained juste of those sentences and a link back to the full article di\fiRs

website. Id. Exs. 2, 3. Within 40 minutes, three Denatar Underground users left comments
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on the post, each of which dealt wilie subject matter of the articld. Ex. 3.

In the 92 days it was posted, Pampango’s gamered 565 views, less than 6.5 per da
and less than one-thousandth of one-percen®19d) of the traffic to the DU Website. Allen
Decl. 1 16. In contrast, on ypical day, the DU Website asndnole serves roughly 700,000 pag
views to 90,000 unique visitorsd. { 17. During its display, Pampango’s post appeared on g
that, like the rest of the DU Webs contained advertising. Hower, none of that advertising
was sold for display with or targeted by Denadmr Underground to go with Pampango’s post;
was simply the same advertising dig@d generally throughout the DU Websité.{ 18 Given
the average advertising revenue that the DU \WWeebsakes from views of its site, Pampango’s
post would not have been connecteény more than $2 in revenuiel. T 19.

Mr. Allen had not read the post in question before he learned of this lawbjt21.
Neither Righthaven nor tHe/RJever notified Defendants that thelgjected to the display of thg
Excerpt or considered it infringingd.  22. Mr. Allen learned of the claim of infringement in a
call from theLas Vegas Suthe day after this suwas filed, August 11, 2010d. 123 As a
precautionary matter, the Excerpt was taken down on August 13, R01By the time
Defendants were first contactbg Righthaven—through service thie lawsuit—the allegedly
infringing material was alreadynavailable on the DU Websitéd.  24.

C. The Article’s Origins and Righthaven’s Claim to Ownership.

The copyright records reflect that Bieens Media (through its control of th¥RJ was
the “author” of the Article as a work made foréni Compl., Ex. 4. However, neither Stepheng
Media nor thd.VRJfirst registered the copyright; Righthen did that on July 9, 2010, claiming
rights through assignment by “writteagreement.” Compl. I 30, Ek. Contrary to Righthaven’
representation in obtaining trespyright registration, no suclssignment had occurred by that
date. Stephens Media’s declavatattaches an assignment dalaty 19, 2010, ten days after th
registration date. Dkt. 38, Ex. 1. Moreoveg #ntire Article remaingublicly available on the
LVRJwebsite at no cost, with copght notice credited to theVRJ,not Righthaven Declaration
of Kurt Opsah“Opsahl Decl.”) 1 3. The purportedsegnment reflects tt Stephens Media

continues to own a “right of reversion” inetirticle and is receiving unspecified “monetary
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commitments” from Righthaven. Dkt. 38, Ex. 1.

As with other article®n its website, theVRJencouraged—and still encourages—user
to save and share thetiste of which Pampango posted the ExcerPpsahl Decl. § 4; Ex. A. I
fact, theLVRJencourages users to share articles deast 18 different third-party Internet
resources or to email, save,pint the article at no costd.

D. Righthaven, Stephens Media, and TheiBusiness of Copyright Litigation

Despite Stephens Media’s encouragement gedslers to share its work, it has created

Righthaven as a business with nogmse other than to sue thoskordo so. As explained furthe

in Opposition to Stephens Media’s MotionResmiss, Stephens Media created and funded
Righthaven as an instrument to bring lawstiRighthaven has filed at least 179 suits similar
this action in this District since March 201[l. § 17; Ex. L. Righthaven employs a
“proprietary” technology to search the Intert@find news stories and excerpts from théRJ
posted on third-party websitekd. § 5; Ex. C. Once Righthaven finda excerpt, it registers the
copyright, obtains a purported partial assignnfiemh Stephens Media, and then sues its
victim—who usually resides outside the stateithaut providing prior notice or opportunity to
take down the work.

When Righthaven files these suits, it considyeaiteges “willful infringement,” thereby
raising potential statutory damages to $150,000 regardless of any actual harm, demands t
recover its attorneys’ fees, asdeks domain name seizur@psahl Decl.  18. It further
advances its efforts to coergaick and cheap settlements bBypong other tactics, proposing
discovery terms with absurdly burdensome apgressive documentgservation and productiof
regimes.Id. 1 20. Many of its targetettle these cases quickinding it uneconomic to fund

any litigation, much less in a faga forum. In at least nine sas, the defendants had posted Ig

! According to Sherman Frederick, who was then its President and CEO, Stephens Media “grubstetetiacted
with a company called Righthaven. It's a local technology company whose only job is to protect copyrighted
content.” Opsahl Decl. Ex. B. Righthaven is a limited liability company owned by two more limited liability
companies, each withs percent stakedd. Ex. D. One of those companies is composed of members of Arkat
investment banking billionaire Warren Stephens’ famity.. The Stephens’ family investments include Stephens|
Media. Id. The other 50 percent stake in Righthaven is owned by an LLC managed by attorney Steve Gibso
counsel for Righthaven in this casa. Ex. F;see alsdComplaint (with Steve Gibson as lead counsel).

2 Defendants request that the Court take judicial notice of the complaints and dismissals in the other Righthal
actions filed in this Court. Collected data about those actions is found in Ex. L to the Opsahl Decl.
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than 50 percent of thevRJarticles in questionid. T 19.

E. Righthaven Sues Democratic Underground and David Allen

Once Mr. Allen learned of thiawsuit, he had no choice biat hire attorneys to defend
himself and Democratic Underground. AlleedD. § 26. Unwilling to be bullied into a
settlement of a baseless claim, he spent $3,6@M @ttorney before finding pro bono counsel

the Electronic Frontier Foundationdhits cooperating law firmdd. § 27. These attorneys spef

At

nt

substantial time investigating and preparing thaitkel Answer and Counterclaims in this matter,

negotiating in an attempt to reach an earlyles®ent, and engaging in other case managemen

efforts. Counterclaim (“C.Claim”), Dkt. 13.

t

The Counterclaim named Stephens Mediay@sas Righthaven, as Counter-Defendants,

based on the former’s creation of, control of, finahioierest in, and collusion with the latter td
pursue meritless claims of infringement. 86 paragraph Counterclaspelled out in detail
the facts supporting its requests fleclaratory reliefincluding at least the following dispositive,
issues: 1) that Defendants did mdtinge Righthaven’s copyrigtiiased on a lack of a volitional
act; 2) that Defendants did nofnnge Righthaven’s copyright becsaiit made a fair use of the
Excerpt; 3) that Righthaven does not rightfudiyn the copyright imuestion, in that the
assignment was a sham designed solely to purtsyegilbn with rights beig retained by Stephern
Media; 4) that Righthaven and/or Stephens Media have, byitkeation to copy and share the
Article, granted Defendants a license to post theeEpt; 5) that Righthaven failed to mitigate it
damages, in that it gave no notmeopportunity to remove the afjedly infringing work; 6) that
any harm was not actionabledes minimisand (7) that Righthaveand Stephens Media are
engaged in barretry, champetry and maimepay spawning transactions designed for no

purpose other than to pursue litigati®@ee generallZ.Claim.

ARGUMENT

l. THE UNDISPUTED FACTS DEMONSTRATE THAT PLAINTIFF'S CLAIMS
WERE MERITLESS FROM THEIR INCEPTION

A. Defendants Have Committed No Viitional Act of Infringement

Righthaven’s Complaint makes only a singleraléor direct copyrightiability, yet its
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claim is predicated upon the Excerpt postedPhynpango, not by Defendants. Compl. 11 33-36;

Ex. 3. Righthaven fails to allege the elemaritany theory of indirect liability, such as
contributory or vicarious liability, sthis Court need not consider themd. Under the Copyright
Act, direct liability only attachesf at all, to the party who erols the decision to copy—in the
case of an online forum, the user who uploaded the matefinlonline forum host like
Democratic Underground, whose role is lindite providing the means by which copies are
made, is not liable for directfmngement as a matter of law.

This Court addressed the volitional act requiremefietd v. Google, Ing 412 F. Supp.
2d 1106 (D. Nev. 2006), in which the plaintiff ajkd that Google directly infringed when it
showed users copies of matetizt were “cached” on its computerses; stored automatically

for ease of delivery to those searching for those matefsas.idat 1115. The Hon. Robert Jon

disagreed, holding that a “plaintiff must als@shvolitional conduct on the part of the defendant

in order to support a finding alirect copyright infringement.id.; accordParker v. Google, In¢

422 F. Supp. 2d 492 (E.D. Pa. 2006). This Court’s decision reliedRedaious Tech. Ctr. v.

eS

Netcom On-line Commnc’n Serv807 F. Supp. 1361 (N.D. Cal. 1995), one of the first and miost

important cases addressing online/g® provider copyright liability.
In Netcom an Internet service provider was acclsédirect copyright infringement
based on a customer’s posting of matdnahe service provider’s serve&ee idat 1367-68.

The court rejected the direafringement claim, holding that requires “some element of

volition or causation which is lacking where a defant’s system is merely used to create a copy

by a third party.”ld. at 1370. Volitional control over th@gying is necessary because any oth
“theory would create many separaitets of infringement and cardi¢o its natural extreme, woul
lead to unreasonable liability” thrgh the mere operation of the Interndt.at 1369.

While the volitional act requirement is tremendly important to thénternet, it is not a
new rule. The Copyright Act has always reqdivelition—as embodied within its protection of

the exclusive right “to do” one of the actionseered for copyright owners in 17 U.S.C. § 106,

3 As explained in Part I1.B. below, no liability attache$ampango because he engaged in a fair use of the Artig
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Netcomsimply interpreted § 106 for the digital age and has been widely follb\ida: Fourth
Circuit’s holding inCoStaris particularly instructive. CoStaras a real estate listing service th
took photos of commercial reastate offered by its customers. LoopNet provided an online
hosting service for real estate listings. Some of CoStar'smess also wanted listings on
LoopNet, and uploaded CoStacspyrighted photographs forgilay on the LoopNet website.
See CoStar373 F.3d at 546-47. CoStar sueddoect infringement. Followingletcom the
Fourth Circuit held thatib]lecause LoopNet, as dnternet service provat, is simply the owner
and manager of a system used by others who ala&tinig CoStar's copyrightand is not an actug
duplicator itself, it is not directliiable for copyright infringement.ld. at 546.

Accordingly, the fact that Defendants opte the DU Website, upon which a third partyj
posted allegedly infringing matafj does not state a claim forekt copyright infringement.
Although Righthaven’s burden of proof for its coigyrt claim includes thessential element of
volition, the undisputed facts shows that hertDemocratic Underground nor David Allen
engaged in any volitional act to display the Excerpt. Allen Decl. 1 5-9; 21. As soon as
Defendants learned of Plaintiff's claim, faom volitionally infringing, they removed the
Excerpt. Id. 11 23-24.

Nor is it sufficient for Righthaven tdlage generalized knowledge that websites
sometimes contain infringing materiald@pl. § 19) or “willful blindness.”ld. | 23. AsCoStar
cogently explains, even constructive knowletlteg some DU Website users may be using the
forum to engage in copyright infringement wouldibsufficient to state a direct liability claim.
CoStar 373 F.3d at 54%ee also Sega Enters. Ltd. v. Mapl®id8 F. Supp. 923, 1372 (N.D. Cq
1996) (no direct liability evewhere defendant operating webditeew infringing games were
uploaded and solicited others to upload games). Inde€hSitarthe user-uploaded photos we

reviewed by LoopNet employeesfbee posting, and CoStar hadormed LoopNet of its claims

* SeeCoStar Group, Inc. v. LoopNet, In873 F.3d 544 (4th Cir. 2004) (concluding “thetcommade a
particularly rational interpretation of § 106 when it concluded that a person had to engage in volitional condu
specifically, the act constituting infringement — to become a direct infring@attpon Network LP v. CSC
Holdings, Inc.536 F.3d 121, 131 (2d Cir. 2008) (agreeing wWdtiBtarthatNetcomwas “particularly rational”);
Marobie-Fl., Inc. v. Nat'l. Asn of Fire Equip. Distribs 983 F. Supp. 1167, 1176-79 (N.D. lll. 1997) (following
Netcon); H.R. Rep. No. 105-551(l), at 11 (1998) (Congress desdibaomas the “leading and most thoughtful
judicial decision to date” in the subject of Internet liability).
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for copyright infringement long before filing suytet, this was still insufficient. Democratic
Underground, by contrast, does pog-review posts, and neitherghthaven nor Stephens Med
notified the forum prior to the lawsuit. Allen Decl. § 9.

The Court should grant summary judgmentio Complaint because the undisputed fg

show that Defendants engaged in no voliti@w respecting the alleged infringement.

B. Posting the Excerpt to the DU Forum Was Fair Use

Independently, the undisputed facts estalihsih posting the Excerpt to the DU Website

constitutes fair use, and accordingly is “not@ningement of copyright.” 17 U.S.C. § 107.
Righthaven’s conclusion that “reasonable mindy diaagree” on this point (Motion at 2) is nof
only left unexplained in its Motion, but is underminedRighthaven’s own acknowledgmamt
other actions that uses as minimal as those herear&ringing. Similarly, Righthaven’s
attempt to characterize Judge HicR&alty Onealecision as a shift in the law that has motivate
its attempted dismissal tries to make a silk pursebatsow’s ear. It was clear from the start tl
the use was fair, and Righthaven had mitimate basis to claim otherwise.

The fair use doctrine “creatadimited privilege in thos other than the owner of a
copyright to use the copyrighted materiahineasonable manner witlidhe owner’s consent.”
Fisher v. Dees794 F.2d 432, 435 (9th Cir. 1986). It pernaited requires courts “to avoid rigid
application of the copyright statute when, acasion, it would stifle #very creativity which
that law is designed to fosterCampbell v. Acuff-Rose Music, In610 U.S. 569, 577 (1994)
(quotingStewart v. Abendt95 U.S. 207, 236 (1990)). 17 U.S.C. § 107 lays out four non-
exclusive factors that a court must coesioh assessing whether a use is f&ee, e.g., Perfect
10, Inc. v. Amazon.com, In&08 F.3d 1146, 1163 (9th Cir. 2007). Based on the undisputed
facts, each of these factors strongly suppofiisdang of fair use, and accordingly summary

judgment is warranted.

1. Posting the Excerpt to the DU Webige Was Highly Transformative
and Minimally Commercial

In assessing the first factor, the “purpose theratter of a use,” courts evaluate the ext

to which the use is “transformative” of the original woiRafnpbel] 510 U.S. at 579), that is,
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whether the use “does not ‘merely supersede thectshpf the original cré@n’ but rather ‘adds
something new, with a further purpose or different charact®effect 10508 F. 3d at 1164
(quotingCampbel] 510 U.S. at 579). As the Ninth Circuit recognize®anfect 10 where the
use is made to “serve a different purpose,” that use can be “highly transformédivat™1 165,
1168 (exact replicas of images, reducedipe to thumbnails, found transformativegge also
Nufiez v. Caribbean Int'l News Cor235 F.3d 18 (1st Cir. 2000) (modeling photo taken for
portfolio purpose was transformed into namfgen published in newspaper). Criticism and
comment are recognized as canonegamples of a transformative usgaMmpbell 510 U.S. at
579); indeed, Section 107 expregssélls out protections for usésuch as criticism, comment
[and] news reporting . . ..” 17 U.S.C. § 107.

The use made of the Excerpt on the DU Websiteclassic example of a transformative
use. In posting an excerpt on a political disaus$orum, Pampango invitethe type of critical
analysis and commentary on an issue of importaitigadlnews that is the core subject of fair
use protectionCampbell 510 U.S. at 579 (transformative uses ‘dt the heart of the fair use

doctrine’s guarantee of breathing spadthnw the confines of copyright”)ld. Other users of th

1%

forum responded to this post by posting their onmmm@nts, consistent with the purpose of the
DU Website of fostering criticism and debate.n@d., Ex. 3; Allen Decl. 3. In a world where
the public forum increasingly exists online, thdigbto include excerpts of news to prompt
discussion is of singular importante.

The first factor may also consider “whethiee original was copied in good faith to
benefit the public or primarily for the commercial interests of the infring&ni.Geophysical
Union v. Texaco In¢60 F.3d 913, 922 (2d Cir. 1994). Howe\es a highly transformative use)
any potential commercial character fades in significa@anpbell 510 U.S. at 57%erfect 10,
508 F. 3d at 1164. In all events, Defendants hede no effort to comercially exploit the

Excerpt; while a trivial amount of revenue could have beenrgertefrom Pampango’s post, it

® The importance of public commentary also demonstrate'ptiidic interest” in the use at issue—another factor the
Court should consider in determining fair uSee, e.gPerfect 10508 F.3d at 1166.
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stemmed from the simple fact thatfaltums on the websiteontain advertisin§. Moreover, if
Righthaven were to attempt a claihsecondary liability, it would bBampango’suse that
would be relevant, and thatas wholly non-commercidl.Democratic Underground provides
posters, like Pampango, no financiahbgt or payment for their posig of material to the forum
Allen Decl. § 10. As a highly trarmfmative, minimally commercial esthe first factor strongly

supports a finding of fair use.

2. The Highly Factual, Politically Important, and Previously Published
Nature of the Article Supports Fair Use

In assessing the “nature of the work” usetihg law generally remgnizes a greater need
to disseminate factual works thaworks of fiction or fantasy."Harper & Row, Publrs. v. Nation
Enters., 471 U.S. 539, 563 (1985) (also noting greédaruse rights for works of a published
nature). Accordingly, where the work copiedagely composed of fagal material, a finding of
fair use is more likely See, e.gl..A. News Serv. v. CBS Broad., [r805 F.3d 924 (9th Cir.
2002) (republication of a video depicting ausereport was a fair use because it was
informational rather than creative). It was thiisaly established principles that led Judge Hid
to conclude that a similar excerpt of a largely factual news report tMR@in theRealty One
case constituted fair us&ee Realty On010 U.S. Dist. LEXIS 111576, at *5.

Here, too, the Excerpt posted was highlydatt an account of poll results in the 2010
Nevada Senate Republican Primary. Compl. Ex. 3. MuchRealtty Onethe five sentences
actually copied from the article represent littlerenthan pure factual reporting. Compl. Ex. 3.
Moreover, in the present caseg thature of the Excerpt alsovblved core issues of political

discourse which deserve the graafair use protection. The scopkthe fair use doctrine is

® At most the DU Website generated approximately $2 connected to the post. Allen Decl. { 20. This in no way

undermines the first factor’s strong support of fair USee, e.g., Campbe810 U.S. at 584 (“If . . . commerciality
carried a presumptive force against a finding of fairrtegspresumption would swallow nearly all of the illustrativ
uses listed” in 17 U.S.C. 8 107Realty Ondikewise followed this rule in holding that a real estate sales blog wif
mixed commercial and educational character was entdladinding of fair use as a matter of lageeRighthaven
LLC v. Realty One Group, In2010 U.S. Dist. LEXIS 111576, at *4-5 (D. Nev. Oct. 19, 2010).

’ I secondary liability were asserted, the proper focusfiatysis of fair use is the use made by the person who
could be a potential direct infringer, here the poster Pampa®goy Corp. of Am. v. Universalty Studios, Ing.
464 U.S. 417 (1984) (analyzing whether end user’s timéwhg a fair use to determine secondary liability). Thig
does not mean however that courts do not also recognize the possibility of an independent fair use defense f
potential indirect infringersSeeNetcom 907 F. Supp. at 1378 (fair use analysis based on Netcom’s ac8eqgs);
Enters., 948 F. Supp. at 934 (citifngetcomfor proposition that service provider has independent fair use rights).
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wider where, as here, the use rgateissues of public concer@onsumers Union of U.S., Inc.
v. Gen. Signal Corp724 F.2d 1044 (2d Cir. 1983krt. denied469 U.S. 823 (1984). This
factor also weighs strongin favor of fair use.

3. The Small Amount of the Work Taken Supports a Finding of Fair Use

The third factor asks “whether the amount aobstantiality of the portion used in relati
to the copyrighted work as a wieal . . are reasonable in retatito the purpose of the copying.”
Campbel] 510 U.S. at 586. Courts recognize that sameunt of copying is necessary in ordej
to identify “the subjectatter of a writing . . . before amgeful comment may be made about
it.” Twin Peaks Prods., Inc. v. Publ'ns Int’l, Lt®96 F.2d 1366, 1375 (2d Cir. 1993).

Here, the amount of the work copied was midirBasentences of a 50 sentence article,
10%. CompareComplaint, Ex. 30 Ex. 2. Moreover, rather thaopying the whole article, the
post provided a link to the full article at th¥RJsite. Compl. Ex. 3. This amount of copying
was indisputably reasonable for the purpose of engendering discussion. Copying a small
of the story was important to allow othersuttderstand and comment walkdequate context.
Without this factual background, commentarguld be essentially meaninglesSeeTwin Peaks
Prods., Inc, 996 F.2d at 1375. Indeed, the alternative of publishaigingwould prevent
entirely the productive, transformative use being made.

Numerous cases have upheld findings ofdae based on copying of similarly small
excerpts.See, e.gNew Era Publ'ns Int'l ApS v. Carol Publ'g Group04 F.2d 152, 158-159 (2
Cir. 1990) (excerpts of between 5%-8% of works found fair use, especially where portions
were merely the initial sections of the work thsdt the tone for the sBons they precede.”);
Sundeman v. Seajay Soc'y, Ired2 F.3d 194, 206 (4th Cir. 1998) (copying approximately 69
work and paraphrasing substantially more wamébto be fair use for purposes of criticism
noting further that “criticism of a book will reqei the critic to quote and paraphrase from the
work.”); Maxtone-Graham v. BurtchaeB03 F.2d 1253, 1263 (2d Cir. 1986) (excerpts of 4.39
of book considered fair usegee also Sony Corpi64 U.S. at 449-50 (copying even 100% of &
work can still constitute fair use). Realty OneJudge Hicks concluded that for a blog, copyi

only the first eight sentences of a thirty sentdrtBRJarticle, or 26%, was sufficiently small to
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warrant dismissal on fair use ground&ee Realty On@010 U.S. Dist. LEXIS 111576, at *5.
This is a far greater percentattpan the 10% of the Article &t was posted by Pampango. Evel
Righthaven itself has acknowdged that use of excergiseaterin proportion than here would b
fair use® This factor overwhelmingly supports fair use here.

4. The Lack of Potential or Actual Market Harm Supports Fair Use

The fourth factor is the poteatieffect of the use on the market for the work. 17 U.S.(
8§ 107(4). The focus of this factor is the extenwvtoch the use at issuewld stand as a realistic
market substitute for the original workee Perfect 108 F.3d at 1168), and whether it can
supplant the demand for the origin&ee Campbelb10 U.S. at 598.

As a highly transformative use, Pampango’sipgsof the Excerpt cannot be presumed
have any market harmCampbel] 510 U.S. at 591 (“No ‘presumption’ or inference of market
harm . . . is applicable to a case involvegnething beyond mere duplication for commercial
purposes.”) Elvis Presley Enters., Inc. v. Passport Vid@49 F.3d 622, 631 (9th Cir. 2003)
(“The more transformative the new work, tess likely the new work’s use of copyrighted
materials will affect the market for the materials.”).

Nor is any market harm remotdlkely. The practice of posting smalbrtionsof articles
to blogs for comment—even assuming it to bdespread—poses no genuthesat of market
harm to the original articles. Like the use of thumbnaiRdrfect 10Qthe use of a five sentence
excerpt from the Article doe®ot supplant the originalSee Perfect 1308 F.3d at 1168.
Instead, by providing the shdEkcerpt along with a link tthe original Article on th&VRJ
website, the postingncouragesisers to view the original, augmenting the market rather thar
supplanting it® SeeComplaint, Ex. 3. This much @l but acknowledged by Stephens Media

own policy for theL VRJwebsite, which encourages users tarstarticles on at least 18 differer

8 In opposition to the motion to dismissRealty OneRighthaven asserted that tad copying been limited to the
first two paragraphs of the article it wddikely have constituted a fair us&ee Righthaven LLC v. Realty One
Group, Inc, Case. No. 2:10-cv-01036-LRH-PAL, Dkt. 12 at 10-11. In that case, the first twoggaivagiontained
three sentences of the 28 sentence article, more than the 10% copiesieeeictDkt. 1, Exs. 2, 3.

° Moreover, even assuming a focus on DU as opposed to the poster, the small amount of re\enaklativi the
use warrants no presumption of any market harm.

10'see, e.g Eric GoldmanSearch Engine Bias and the Demise of Search Engine Utopishigaie J. L. & Tech.
188 (Spring 2006) (discussing search engine’s use of “popularity metrics” in their algowntiioh increase the
ranking of websites based on the number and popularity of other websites linking to them
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third-party Internet resources atademail, save, or print the aife. Opsahl Decl. { 4. That
practice undermines any suggestion that pultigiand disseminating links to the original
Article over the Internet alongith teaser excerpts somehow dnishes the Article’s value.

Moreover, in this specific case, the Excempald not substitute for the original because
does not contain the heart of the work, inatgdhe actual poll numbers at issue. Not
surprisingly, Judge Hicks ruled, ¢ime pleadings, that an excerptao$ignificantly larger portion
of aLVRJarticle on a similar blog could not “satisfyeader’s desire to vieand read the article
in its entirety” and, when published with a linktte original article, constituted fair usee
Realty One2010 U.S. Dist. LEXIS 111576, at *6.

Finally, although th&VRJhas a paid archive, the Artidias always been, and still is
today, available for free on th&/RJ website Opsahl Decl. { 3. Thus, the posting of the Excs
did not deprive Stephens Meaihany fees for use, sinttlewas charging none. Likewise,
Righthaven has no market for the Article, becausenot a news publisher, but a “technology
company whosenly jobis to protect copyrighted contentld. Ex. B. Nor do Righthaven’s
litigation settlements in other cases evidence a mafex. Video-Cinema Films, Inc. v. CNN,
Inc., 2001 U.S. Dist. Lexis 25687, at *9 (S.D.N.YoW 28, 2001) (finding no market harm wheg
only payments were settlements to avoid litigation).

Accordingly, this, like all othe other factors, weighs in favor of a finding of fair use.
Given that every factor points #ofinding of fair use, as doése public interest, the Court shou
grant summary judgment of non-infringement to the Defend&@#sMattel, Inc. v. Walking Mt.
Prods, 353 F.3d 792, 800 (9th Cir. 2003) (fair usa mixed question of fact and law and whe

the material facts are not in dispigummary judgment is appropriate).

5. The Realty One Decision Was Not a Change in the Law that Could
Excuse Righthaven’s Pursuit of this Baseless Lawsuit

The pretext for Righthavenidotion—that the decision iRealty Onegepresents some
kind of change in the legal landscape that sulydearrants a voluntary disssal—is just silly.
As the above analysis makesanl, the fact that Judge Hickdlowedlongstanding and bedrock
principles hardly excuses Righthavenfibng claims that, from their inceptiomgnoredthe samej
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principles. Indeed, Righthaven hast cited a single case in anyurt in which users of a blog o

forum excerpting only 10% of a factuakws article was found unfair.

C. Plaintiffs Demand for Domain Name Transfer Represents Another Baseless,
In Terrorem Tactic

The Court should als@ject Righthaven’s terroremrequest for an order transferring tl

domain name of the DU Website. Righthavenihekided such a demand for transfer as a

matter of course in its 179 lauiss, apparently intending to seaoperators of websites who feaf

losing one of their most critical assétsBut such relief is unailable as a matter of lanSee
Whittlestone, Inc. v. Handi-Craft G&18 F.3d 970, 973 (9th Cir. 2010). “The remedies for
infringement ‘areonly those prescribed by Congresss6ny Corp.464 U.S. at 431 (quoting
Thompson v. Hubbard31 U.S. 123, 151 (1889)), and theyrat include transfer of domain
names. Indeed, Righthaven has now admitteits lawsuit against another EFF-represented
entity, that “such relief is not ¢hwrized under the Copyright Act.’Righthaven LLC v. DiBiase
Case No. 2:10-cv-01434-RI-HAL, Dkt 29 at 5:26-27.

Righthaven asserted in tbeBiasematter that the Court mayonetheless order seizure (¢
a domain name as part of its general equitable pov@rs-7. That proposition is frivolous.
Could any Court genuinely entertain the proposithat, in the name of “equity,” DU Website’y
location should be shutdown and traarséd to Righthaven because 10% of bM&Jarticle was
published in one post out of 52 million on the site®f course, not. Again, Righthaven’s domg
name claims represent nothing beyond a transparent effort to intimidate.

Finally, a domain-name seizure wouldhate Democratic Underground’s First
Amendment rights. A domain name itself represents protected spgeefl.aubman Co. v.
Webfeats319 F.3d 770, 778 (6th Cir. 2003) (“The rap$ of our past have evolved into the

internet domain names of our present . . dilb@ain name is a type of public expression, no

1 As Righthaven CEO Steve Gibson explained, Righthaven sees the domain name threat as “something ava
deter infringements.” Opsahl Decl. Ex. K.

2 Moreover, the Court’s equitable power to issue injunctisesnstrained by the Federal Rules of Civil Procedu
which preclude orders binding individuals or entities not identified by Rule 65(8, e.gMed. Mut. Ins. Co. of
Maine v. Indian Harbor Ins. Cp583 F.3d 57, 64 (1st Cir. 2009). Accordingly, the Court could not issue the
injunction Righthaven seeks against the non-party registrar of the domain name.
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different in scope than a billboard or a pulpit .”).. If Righthaven wants to restrain that speec
it must allege facts demonstrating that the domain nes@kéfalls outside of the First
Amendment’s protectionsSee, e.g., Jefferson Cty. Sch. DistMoody’s Investor's Seryd.75
F.3d 848, 860-61 (10th Cir. 1999) (affirming dismlssfacomplaint thaattacked protected
speech and failed to plead any facts that wout@me First Amendment protection). It has
and cannot. Further, a domain-name transferdvallow Righthaven to control the entirety of
DU’s Website, not just the mistule amount of content about which Righthaven compfains.
Vesting a copyright plaintiff with that kind g@ower over First Amendment-protected speech
would be massively overbroad and patently unconstitutideeé, e.g., Tory v. Cochrabsvd4 U.S.
734, 738 (2005) (“An ‘order’ issued in ‘the arearafst Amendment rights’ must be ‘precis[e]’
and narrowly ‘tailored’ to achieve the ‘pin-pointed objective’ & theeds of thease™) (quoting
Carroll v. President and Comm’rs of Princess An3@3 U.S. 175, 183-84 (1968)).

For the above reasons, both Righthaven’s cfamdomain name seizure, as well as the

other claims in the Complaint, are subjecstonmary judgment based on the undisputed facts

I. THE COURT SHOULD NOT GRANT THE MOTION FOR VOLUNTARY
DISMISSAL ABSENT A CONDITION THAT DEFENDANTS MAY APPLY FOR
THEIR ATTORNEYS’ FEES

While Plaintiff's lawsuit is npe for summary judgment, the Court would not need to reg
that decisionf Righthaven had agreed to cover Defendants’ reasonable attorneys’ fees as |
voluntary dismissal with prejudiceRighthaven has refused thatucse. Righthaven’s effort to
dismiss while preventing Defendants from even sgpéin award of attorneys’ fees is wholly

without merit.

A. Where Attorneys’ Fees are Afforded toa Prevailing Party by an Independent
Statute, Conditioning a Dsmissal with Prejudice onDenial of Those Fees
Would be Contrary to Law

Righthaven admits that Defendants will be girevailing parties if it dismisses with

prejudice—indeed, it argues that such dismissftes a full and final judgment on the merits

13 Essentially, a domain name is like “a street sign in the real world, indicating the location of the Internet me
and the nature of his business.” George C.C. Ch&yberspace Perspective on Governance, Standards and
Control, 16 J. Marshall J. Computer & Info. L. 77, 113 (19%8g also Shell Trademark Mgmt. BV v. Canadian

AMOCQ, 2002 U.S. Dist. LEXIS 9597, at **10-11 (N.D. Cal. May 21, 2002) (analogizing domain names to road

signs). With a transfer of a domain, gteeet sign would point to a new location.
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the Defendants’ favor, just as if the defendameére to prevail dtial.” Motion at 3;see also
Zenith Ins. Co. v. Breslaw08 F.3d 205, 207 (9th Cir. 1997) (deflant is prevailing party upon
voluntary dismissal with prejudice)n such circumstances, the avhilay of a cost award to the
prevailing party may not be negatedother & Father v. Cassidy338 F.3d 704 (7th Cir. 2003)
(reversing denial of Rule 54 costs afteluntary dismissal with prejudicejee also Riviera

Distribs., Inc. v. Jone$17 F.3d 926, 928 (7th Cir. 2008Yyells v. Cal. Home Loan Solutions,

2007 U.S. Dist. Lexis 74291, at *4 (S.D. Cal. 2007) (ci#eqith Ins). “Nothing in the language

of Rule 41 suggests that theepailing defendant [who is voluartly dismissed with prejudice]
should not enjoy the normal benefitseofinal judgment in its favor.Mother & Father,338 F.3d
at 710.

The same logic applies to an award of meys’ fees here, where Section 505 of the
Copyright Act prescribes an award of “reasonable attorrfeg’'$o the prevailing parigs part of
the costs 17 U.S.C. 8§ 505 (emphasis added). Juflgsterbrook explained thigle in reversing

a denial of attorneys’ fees in a copyrighit sifiter plaintiff's dismgsal with prejudice:

[Defendant] obtained a favorable judgméiitat this came about when [plaintiff]
threw in the towel does not make [defentjdess the victothan it would have

been had the judge granted summary judgment or a jury returned a verdict in its
favor. [Plaintiff] sued; [Defendant] womo more is required. . . . Because
[Defendant] is the prevailing party for regukcosts, it must be the prevailing party
for the purpose of § 505, which allows an aivaf attorneys' fees as part of costs.

Riviera,517 F.3d at 928.

Rivierateaches that, although Rule 41(a)(2)teyerms vests discretion in the Court to
determine conditions for a volumyadismissal, it by no meanfi@ws the Court to negate a
statutory authorization of fees @oprevailing party. Other couttsie to the same rule, awarding
attorneys’ fees following a voluntary dismissath prejudice where amdependent statutory
authority allows themSee Quadrozzi v. The City of N.¥27 F.R.D. 63, 78 n.25 (S.D.N.Y.
1989) (awarding attorneys’ fees basgdindependent statutory authoritidegussa Admixtures,
Inc. v. Burnett471 F. Supp. 2d 848 (W.D. Mich. 2003@jf'd, 277 Fed. Appx. 530, 2008 U.S.
App. Lexis 10017, at *6 (6th Cir. May 5, 2008) (granting plaintiff's motion for voluntary

dismissal with prejudice and awarding attorndge's to defendants under Uniform Trade Secij
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Act); Colombrito v. Kelly,764 F.2d 122, 134 (2d Cir. 1985) (irdent statutory authority
affords attorneys’ fees to defendant wheliantiff voluntarily dismsses with prejudice);
Lawrence v. Fuld32 F.R.D. 329, 331-32 (D. Md. 1963) (sam&hese cases reflect that it wou
be legal error to make it a conditi of dismissal that Defendargannotpetition for the fees to
which they are statutorily entitldd seek as prevailing partieSee Mother & Fathei338 F.3d at
710;Riviera,517 F.3d at 928.

While the Ninth Circuit recognizes a plaintgfability to reject conditions imposed undsg
Rule 41 if the court’s conddins are too “onerous,” an avd of costs provided by amdependent
statuteis not an “onerous” condition or one for whiglparty has the right withdraw dismissal.
See, e.g., Degussa Admixturgsgy Fed. Appx. at 535 (6th Cir. 2008)(affirming dismissal with
prejudice and award of attorneys’ feesledendants where award was based on independent
statutory authority, not simply ascondition under FRCP 41(a)(2)for this reason, Plaintiff's
reliance orLau v. Glendora Unified Sch. Dis?Z92 F. 2d 929 (9th Cir. 1986) is entirely
misplaced. The condition thatetiplaintiff was entitled to rejeah that case was a court’s
discretionary grant of fees under Rule 41, not aardwauthorized by an indendent statute. Fo
these reasons, this Court magt ignore Section 505’s mandatectinsider an application for
attorney’s fees, nor may Plaifitcondition its dismissal on thiSourt’s granting immunity from

that statute.

B. The Court Should Authorize a Requestor Attorneys’ Fees Regardless of
Whether Plaintiff Would Have a “Right” to Withdraw its Motion

Even assuming Righthaven had a right to withdraw its motion to dismiss (which it dg
not), the Court should still not approve a dissail that immunizes it from a fee claim under
Section 505. Requiring paymentaitorneys’ fees upon a volunyatismissal with prejudice is
entirely appropriate where, as here, one or mbthe following circumstances are present: (&

exceptional circumstances justify award of fees in order to dogtice; (b) plaintiffs’ claim is

frivolous and/or pursued in bad faith; and/or (c) an independentestaithorizes attorneys’ fees.

See York v. Ferris State Uni@6 F. Supp. 2d 976, 980 (W.D. Mich. 1998groTech, Inc. v.
Estes,110 F.3d 1523, 1528 (10th Cir. 1997). Each of those bases exists here.
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1. The Court Should Not Be Held Hostage by Plaintiff's Refusal to
Dismiss Where Justice Requires Award of Fees

Even in the absence of a statutory auttairon, Rule 41 allowsttorneys’ fees as a
condition to a voluntary dismissial exceptional circumstances wheahey are needed “in order
to do justice.” York,36 F. Supp. 2d at 980 (citirgmoot v. Fox353 F.2d 830, 833 (6th Cir.
1965). One example of an exceptional circunt#as “when a litigant niaes a repeated practic
of bringing claims and then dismissing them watkjudice after inflicting substantial litigation
costs on the opposing party ahe judicial system.”AeroTech, In¢.110 F.3d at 1528. Plaintiff
Righthaven'’s litigation machinery, which has filgdnost 179 lawsuits in six months, certainly
gualifies as “exceptional,” and in a manner tiegfuires an award of fees to do justice.

Righthaven’s model starts by intentionally lfierating litigation—suindirst, rather than
providing notice and opportunity take down alleged infringement3he suits themselves ther]
pursue scare tactics such as threatening to seize domain names, alleging statutory damag
$150,000, and demanding Righthaven’s attorneys’ fees) &ffort to bully out of state victims
into settling for a lesser cost than defending the $Raintiff banks on itability to voluntarily
dismiss with prejudice and avbpaying fees, even when Defentaprevail in full. Allowing
Righthaven to walk away from losing claims woaltbrd them all the power of judicial proces:
without any accountability for its misuse. Undleese circumstances, justice requires that

attorneys’ fees be awarde8ee AeroTech, In@10 F.3d at 1528y ork,36 F. Supp. 2d at 980.

2. Payment of Defendants’ Fees i8ppropriate Here Because the Case
Was Frivolous and/or Pursued in Bad Faith

Likewise, attorneys’ fees would be appropelg awarded, even apart from a statutory
authorization, where dismissed claims wineolous or pursued in bad faith.awrence 32
F.R.D. at 331-32Quadrozzi 127 F.R.D. at 78-80. As to frivmlisness, as discussed above, th
case was devoid of merit undereast the volitional act arfdir use doctrines.

Moreover, Righthaven has pursued this litigatiobad faith. First, Plaintiff's threat to
seize the domain name of the DU Website wa®niyt contrary to the Copight Act (as Plaintiff

has now admitted) but also an obvious effort to instill fear of consequences completely
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disproportionate to the issuesthre case. Similarly, Plaintiffgclusion of David Allen as an
individual defendant was an unnecessary stzatec seeking unnecessgito ratchet up the
stakes. Righthaven had neithaydactual basis to subject Mr. Afigo liability, nor any need to
have him in the case, other than to punish personally or coerce him to fold like many other
defendants it has sued. Such unjustifiabdtica authorize the court to award Defendants
attorneys’ feesSee Lawrence82 F.R.D. at 331-32uadrozzi 127 F.R.D. at 78-80.

3. Attorneys’ Fees and Costs Will Be Warranted Under Section 505

Finally, Defendants will also be entitledtteeir fees under the independent statutory
authority of the Copyright ActUnder Section 505, an awardfeés is proper when either
successful prosecution or successful defenseeddc¢tion furthers the ppwoses of the Copyright
Act. SeeFantasy, Inc. v. Fogerfy94 F.3d 553, 558 (9th Cir. 1996) (“[A] successful defense @
copyright infringement action mdwrther the policies of the Cogght Act every bit as much as
a successful prosecution of an infringemaatm by the holder of a copyrighty¢oting
Fogerty v. Fantasy, Inc510 U.S. 517, 524 (1994)). In vindicey the right to fair use provided
by Section 107, Defendants will further the polsct# the Act. The standards for evaluating
whether an award is proper are thmeaegardless of which party prevalts. at 534.

Courts have identified non-elusive factors to guide asirict court’s discretion in
awarding attorneys’ fees under Section 505} the degree of success obtained; (2)
frivolousness; (3) motivation; (4bjective unreasonabless (both in the factual and in the lega
components of the case); and (5 treed, in particular circumstags, to advance consideration
of compensation and deterrenc&htm’t Research Group v. Genesis Creative Grdia2 F.3d
1211, 1229 (9th Cir. 1997). To award fees, nobfihese factors must be met; fees may be
based on a single facto&eeRobinson v. Lopes9 U.S.P.Q. 2d (BNA) 1241 (C.D. Cal. 2003).

a. The Degree of Success Supports an Award of Attorneys’ Fees

If Righthaven dismisses with prejudice (othfs Court grants summary judgment),
Defendants’ success will be total. It is ironic Riaintiff to claim othewise in their argument
about this factor (Motion at 185), given the concession elsewder its Motion that dismissal

will be “a full and final judgment on the merits in Defendants’ favor.” Motion ge8&also
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Riviera 517 F.3d at 928 (voluntary dismissal opgright claim withprejudice entitles a
defendant to Section 505 fees). Righthavenggestion that Defendantsital success should b
tempered by th®ealty Onealecision is less than feebl®lotion at 14-15. As discussed above,
theRealty Onealecision could in no way be a surprisatyone with even a passing familiarity
with fair use law. But regardless, the fact iattRlaintiff has given up, déning to pursue this
case against this opponent, and conceding conqidd¢at, with prejudice. This factor strongly
supports an award of attorneys’ fees.
b. Righthaven’s Lawsuit Was Frivolous and Unreasonable

Righthaven’s claims justify an award of atteys’ fees as eitheoy both, “frivolous” or
“objectively unreasonable.” It speaks volumes timaits efforts to rebuthe unreasonableness g
its claims, Righthaven focuses entirely on ltsgation of the “prime facie” case for copyright
infringement, while ignoring the dispositiv&sues. Motion at 16, 19. Righthaven never
mentions the element of volition, although—as aypfling 179 cases, all subject to Rule 11's
pre-filing inquiry—it surely is not unfamiliar witthis basic rule that has been followed in
Internet cases since theetcomdecision in 1995. On fair usBjghthaven asserts only that
“reasonable minds may differ,” wh failing to present any analigsof fair use that might
“reasonably” support its claim, and failing to mien that it admitted in another case that a
higher percentage of an acte would be fair use€Realty OneDkt. 12 at 10-11. Whether a lawsy
is legally or factually ureasonable is measured bydjectivestandard.See Fogerty510 U.S.
at 534 n.19Perfect 10, Inc. v.CCBill LLG488 F.3d 1102, 1120 (9th Cir. 2007). Plaintiff's
lawsuit is both factuallandlegally unreasonable, weighing doullyfavor of an award of fees.

As to fair use, a party bringing a copyrigihfringement suit has apbligation to assess
any possible fair uses at the outset, dwefore sending a DMCA takedown notideenz v.
Universal Music Corp.572 F. Supp. 2d 1150, 1156 (N.D. Cal. 2008Righthaven certainly
failed to make that assessment here, when it toaleto sue a discussidorum for a third party

posting using only 10% of the origihArticle—an instance thaio one could reasonably disput

4 The Digital Millennium Copyright Act provides a safe harfnot asserted here) against copyright infringement
claims for internet service providers who timely respond to takedown notices and whedistexed copyright
agents with the U.S. Copyright Offic&ee generalll7 U.S.C. § 512,

OPPOSITION TO MOTION TO DISMISS 22 CASE NO. 2:10-CV-01356-RLH (RJJ

11%

i

t

1%}




© 00 ~N oo o B~ w N P

N RN N N N N N NN R P R R R R R R R
0o ~N o s W N P O O 0 N O 00N~ W N kP o

was fair usé” By failing to take even this most basic step, it ran the risk of being subject td
award of fees. Indeed, where a fair usg Iv& “reasonably perceived,” it is objectively
unreasonable to bring infringement claingeeMattel, Inc. v. Walking Mt. Prods2004 U.S.
Dist. LEXIS 12469, at **4-5 (C.D. Cal. June 24, 2008)aintiff’s effort topunish a fair use was
objectively unreasonable and warrants a fee award.
The same can be said for Plaintiff's failureatiege any volitional act of infringement. |
has been clear sindéetcomthat no viable claim fodirect infringement cahe in this context.
SeeArgument Part [.A.supra Likewise, as explained above, it was wholly frivolous for

Plaintiff to seek seizure of tHeemocratic Underground domain naffieHaving brought wholly

unreasonable claims seeking frivolous remedrgghthaven cannot now avoid the consequeng

of its actions by threatening not to “consenttismissal if it is hiel accountable.

C. Righthaven’s Claims Were Improperly Motivated and Require
Compensation to Defendants as a Deterrence to Future Abusg

Righthaven’s motivation in filing this acin and over 178 others was not to remedy a
wrong, but to profit from inventing one. Itds remembering that Righthaven possesses no
claim whatsoever until it chooses to buy gesients of copyrightsfter already knowinghat the
alleged infringement has occurred. Its motivpusely mercenary. It has built a business modg
with Stephens Media around bringing hundreds dkestsuits for use of excerpts or copies of
LVRJarticles, month after month. Opsahl Decl.  17-21. Armigdd statutory remedies that
overwhelm the actual value of the uses challentpey, seek to leverage economic pressure th
can be offset only by the Court’s position of economicesponsibility.

As the present case aRealty Oneexemplify, Righthaven bmigs these suits without
making any fair assessment of whether the exsafpssue are actualiyfringing. Although its

counsel’s declaration claims ththere are only 4 suits nowmaing with less than 75% of an

original used, in fact there habeen at least 9 lawsuits fileddsal on excerpts of less than 50%.

!5 This is despite the fact that Righthaven’s former counsebrézes its obligation to consider fair use at the outd
Opshal Decl. | 6.

%' Righthaven’s assertion that this Court has previously “agreed that Righthaven’s copyright casestalyobje
reasonable” and “repeatedly validated ithiactual and legal merit” overstates reality. The four cases cited in tH
Motion (at 20-22) concluded merely that Righthaveniaddedsufficientallegationsto allow standing to begin
litigation, not that any claim had merit.
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Id. 1 19. Nor may Righthaven curry the Coul#siency by including in an unsworn brief the
hedged statement that “[i]t is Righthaveaisrentbelief that, for théoreseeablduture,nearly

all Righthaven copyright cases” wiibt be like this present on®&lotion at 6 (emphasis added).
Righthaven still does not commit thatill not sue against partial excerptand that iwill not
sue hosts of third party commentamylotion at 7. The Court’s imposition of financial
responsibility for a meritless suit like this onenexessary to deter similar suits, and is the only
way to compensate those willingstand up to Righthaven’s shake down.

Under similar circumstances, courts haveegedly recognized that the motivations
underlying these types of serial nuisancessaiie not supported by the Copyright Act and
accordingly must be deterred and recongeelnby an award of attorneys’ fe€3ee, e.g., Video-
Cinema Films, Inc. v. CNN, In@2003 U.S. Dist. LEXIS 4887, at *15-16 (S.D.N.Y. Mar. 31,
2003);Bridgeport Music, Inc. v. Diamond Time, Lt871 F.3d 883, 896 (6th Cir. 2004)
(attorneys’ fees were appropriatdere plaintiff's “choice to sthundreds of defendants all at t
same time, regardless of the strength of the iddadi claims” resulted in their “dragnet inevital
[sweeping] up parties againghom they had little or no chance of succeeding”).

In Video-Cinemamuch as here, th@aintiff had brought a series of copyright
infringement lawsuits against news orgatiaas for having used excerpts of the ma@i¢. Joe
in television obituaries for the actor Robert Mitchuld. at *13-14. Just as with Righthaven, it
was only after these excerpts were used thatltietiff acquired the rigts to the copyright in
“an elaborate scheme to place himself in a position to dde.Plaintiff then proceeded to
demand quick settlements from numerous newaraeations, and the court concluded that air
the excerpts was a fair uskel. Addressing motivation, the court concluded that “Plaintiff's
conduct was nothing more than an obvious etforise the Copyright Act to secure payment
from Defendants for their fair use,” a motivatithe court unequivocally termed “impropeid.
at 15. Given this, the court cdaded that “fees are appropriate. to deter future copyright
owners from using the threat of liigon to chill other fair uses.id. at 15-16.

Here, too, fees are surely apprapg. Righthaven, much like Mideo-Cinemais

operating as a copyright tiolwaiting for any orgarzation to make use of arvRJarticle,
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acquiring the copyright, and bringisgit regardless of whether that use is fair in an attempt t
extract quick settlements with the threéhigh statutory damages and improjreterrorem
remedies like domain name seizure. Wheredbg/right dragnet ensnares innocent uses, as
here, it is especially egregious. Unless Righthdaees the deterrenceatorneys’ fees awardg
to successful defendants, the likelihood thatdags will be chilled iss good as certain. That
chilling effect is already edent here, where the DU Website had to remove Pampango’s
perfectly fair posting as a precautionary measamd,another user of the DU Website also pull
its posting from th&VRJout of fear of being targed. Allen Decl. Ex. C.

Courts routinely award attorneys’ fees un8ection 505 where defendants prevail on f
use defenses, as "[t]o hold ottwese would diminish any inceéine for defendants to incur the
often hefty costs of litigation tdefend the fair use doctrin&ee Video-Cinem&003 U.S. Dist.
LEXIS 4887, at *15-16see also Tavory v. NTP, In@97 Fed. Appx. 986, 991 (Fed. Cir. 2008
(awarding fees to a prevailingféadant on a fair use defens€pmpaq Computer Corp. v.
Ergonome, InG.387 F.3d 403, 411 (5th Cir. 2004) (sani&)nd v. Blum317 F.3d 385, 398 (4th
Cir. 2003) (sameMattel, Inc, 2004 U.S. Dist. LEXIS 12469, at *8{same). Courts recognize
the importance of “encouraging the creators of works of commentary and criticism to litigat
fair use defense . . . by compensating them for tegal expenses [as this] will enrich the publ
by increasing the supply and improving tetent of commentary and criticismHofheinz v.
AMC Prods., InG.2003 U.S. Dist. LEXIS 16940, at *20-21 (S.D.N.Y. Sep. 3, 2003). For ex
these reasons, the purposes ef@opyright Act require an awaad fees to Defendants for their
defense against Righthaven’s claims.

Given Defendants’ numerous bases for Eawtient to fees under Section 505, the
exceptional nature of this case, and Plaintiffs improper prosecution of it, conditioning dismi
on denial of attorneys’ feesowld be inappropriate. If it do@®t grant summary judgment, the
Court should order that, upon entry of any vadumtdismissal of this action, Defendants may

submit a request for statutory attorneys’ fees and costs.
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[I. THE COURT SHOULD NOT DISMISS THE COUNTERCLAIM, REGARDLESS
OF WHETHER VOLUNTARY DISMI SSAL OF THE COMPLAINT IS
APPROVED

A. Plaintiff Has No Right to Condition Its Voluntary Dismissal on any Action
Respecting the Counterclaim

Whatever Plaintiff’s rights tevithdraw its own Complaint wer to Rule 41, Plaintiff does

not control Democratic Undergund’s Counterclaim and has nght to compel its dismissal
simply because Plaintiff has determined thabws claims should not be pursued. Rule 41(a)
contemplates that a counterclaim must cargipending after plairfitis voluntary dismissal,
providing that “[i]f a defendarttas pleaded a counterclaim before being served with the
plaintiff’'s motion to dismissan action may be dismissed over the defendant’s objemtignf
the counterclaim can remain pendifor independent adjudication Thus, Plaintiff's demand
that the Counterclaim “shall be dismissed’aasondition to the voluntary dismissal of its
Complaint (Motion at 23) turns the rule on its tied ellingly, Plaintiff has cited no authority fo

its ill-conceived condition, antthe Court may simply ignore it.

B. The Counterclaim Would Not Be Disposed of by the Voluntary Dismissal of
Righthaven’s Original Complaint

At the outset, Righthaven’s argument thatuwtary dismissal of its Complaint would
dispose of Democratic Underground’s Counterclaim ignores that the Counterclaim also stg
claim against Stephens Media, which wontd be bound by Righthaven’s concession on the
Complaint. Stephens Media Hasen alleged to be the acthalder of any copyright interest
(ignoring the sham assignment), and indisplytabssesses a reversiopanterest in the
copyright. SeeC.Claim {{ 38-42; Stephens MediMstion To Dismiss. Dkt. 38, Ex. 1
(assignment recites that it is “subject to Assiggadghts of reversion”).Absent a judgment
binding Stevens Media, Democratimderground could be suadain tomorrow for reactivating
the Pampango post that it took down as a protenteasure, or for postings of other excerpts.
SeeAllen Decl. Ex. B; 1 25.

Moreover, as to Righthaven alone, dismisgahe Complaint with prejudice is no

substitute for adjudication oféhCounterclaim. In order toteblish a definitive ruling on the
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legality of Righthaven’s conduct going forwarde tGounterclaim specificgllseeks a declaratiof
that there was no volitiohact (C.Claim  186), onlgle minimiscopying (1 189), fair use (1
190), and failure to mitigate by Righthaven’s failtwgorovide notice before suing. { 191. It
also introduces numerous additional issuesudtinly invalidity of theassignment, (11 38-40)
license resulting from theVRJ’s invitation to share its workand estoppel (11 83-101) , and it
incorporates those allegations into its requeasafdeclaration that no infringement has occurrg
“based on the circumstances described above.” 1 184, 196. Dismissal of the Complaint
not decide any of those issues. Indeed, it i\aed precisely to avoid a decision on the merits

Declaration of rights on these issuebah necessary andasonable to protect
Democratic Underground from harassing laigshy Righthaven and Stephens Media in the
future. Righthaven continues to assert thaa# valid claims based even on the minimal copy
that occurred her&.g, Motion at 4. It continues to ass@&¢efendants’ liability for third party
postings despite their lack of volitional actsdalespite what Defendants believe is the sham
nature of the assignments and a fatally defectiveréatgive notice. Absent an adjudication
fair use under the Counterclaim, Righthavet be free, after dismissing, to sue again if
Democratic Underground restor@ampango’s post since it cowcgue that the restoration now
satisfies the volitional act element. AdditilyaRighthaven may bringuit against Defendants
whenever another user makes a post to the DU Méels at least one instance, a DU Website
user already removed his own post for fedneihg sued and replaced an article fromLtR&/J
with one from thd.as Vegassun,a newspaper that does noests readers. Allen DedEx. C.
Failure to decide the issues in the Counterclaim means continued chill not just of Defendar
conduct, but of user postings necessaifylfidl the DU Website’s mission. Democratic
Underground thus has a live deditimate basis to pursue aaision on the Counterclaim.

The courts have long provided declaratoryefein exactly this ontext, recognizing that
while one “defendant exonerated of infringematy be content with such adjudication, anott
may not . . . [since] the mere exoneration frommgement does not alwayseet the necessitieq
of a wrongfully accused defendantDominion Elec. Mfg. Co. v. Edwin L. Weigand, €26

F.2d 172, 174 (6th Cir. 1942) (declaratory judgnemninterclaim allows defendant to “represe
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not only himself, but in a sense, also the publidreeing the restraint of invalid claims).
Counterclaims seeking a declaratiof invalidity consistently suive resolution of infringement
claims. SeeCardinal Chem. Co. v. Morton Int’l, Inc508 U.S. 83 (1993) (holding that “case of
controversy” in patent suit survives the resantof the infringementlaim when a counterclaim|
for invalidity still remains unresolved, as a “deat@ry judgment of invalidity presents a claim
independent of the patentee’s chanfenfringement”). The samis true when an infringement
claim is resolveavith prejudiceagainst the plaintiff.See, e.gDiamonds.net LLC v. Idex Onling
Ltd., 590 F. Supp. 2d 593, 603 (S.D.N.Y. 2008) (noting “importance to the @mitdicge of
resolving questions of . . . validity”AIR-vend, Inc. v. Thorne Indus., In625 F. Supp. 1123,
1126-27 (D. Minn. 1985). The Supreme Court’s reasoniri¢anmdinal applies equally in the
copyright context” Democratic Underground’s Counteliatepresents “a claim independent of
[Righthaven’s] charge of infringeent,” in that it seeks decktron of the underlying validity of
the rights asserted now—and that may be assertibe future—against the DU Website and it
users.Cardinal, 508 U.S. at 96. See amtnam Veterans of Am. v. CI2010 U.S. Dist.
LEXIS 3787, at *19 (N.D. Cal. Jan. 19, 2010 ) (deafary relief regarding legality of secrecy
oaths could be pursed as it abtihvoid potential future litigatin by clarifying whether veterans
may discuss their experiences without facing consequer€es”).

Finally, the Counterclaim also seeks attorndges and costs under the Copyright Act i
its own right, independent of the Complaihd. at 25. Righthaven clainmbat dismissal of the
Complaint with prejudice would amount to an “adication” on the merits of the Counterclaim
and expressly “moves for the adjcation” of the Counterclaim in its Motion at 2:11,3-4. Evel
assuming this were proper (which it is not), “adjudication” in Counterclaisméavor would then

trigger Democratic Underground’s right to feegpesvailing party on the @unterclaim. Plaintiff

" The same rule applies in the trademark contBee, e.gStickrath v. Globalstar, Inc2008 U.S. Dist. LEXIS
95127 (N.D. Cal. May 13, 2008) (applying rule fr@ardinal to trademark case; declining to dismiss counterclai
see alspDominion Elec.126 F.2d at 175.

18 The one case Righthaven cites does not require otherwBmiin v. Lenche€63 F.3d 972, 975, 977-78 (9th Ci
2001) unlike the prest case, the declaratory relief counterclagwered separate supplemental state law claims,
already pending in state court, thaduld be litigated in state court regardless of the dismissal of the counterclai
Sedd. (holding that “the determination of whether Califoreecurities laws were violated will . . . be decided by
California state courts . . . . So for the federal court to retain jurisdiction to give declaratpnepicf the same
claims would result in a needless determinate of state la@ttijithis, in fact, the exact opposition of the situation
bar, where Righthaven contends that dismissaleoCihunterclaim is warranted because the issue metdx
independently litigated. Dkt. No. 36 at 23-24.
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provides no support for the proposition that it despose of the Counterclaim by conceding it

merit, and yet avoid paying the fees the Cetriaim seeks and th&ection 505 authorizes.

C. If the Original Complaint is Not Vol untarily Dismissed, the Counterclaim is
Not Subject to Dismissal as Redundant or Superfluous

Righthaven’s Motion concludes with a hakéarted suggestion that Democratic
Underground’s Counterclaim is “superfluousgggardless of Plaintiff's dismissal of the
Complaint. Motion at 24. That argument isrithess. Counterclaims for declaratory relief in
similar cases are allowed as a matter of cours etere they negate the claims in a compla
or include issues raised as affirmative defenisesause they serve the added purpose of ensl
adjudication of the issues that the Counterclaindastres to resolve bthat might not otherwise
be reached in adjudicating the complaiSte, e.glLeach v. Ross Heater & Mfg. C404 F.2d
88, 91-92 (2d Cir. 1939) (overrulingstiiict court’s dismissal afounterclaim as duplicative of
underlying infringement claimfFaulkner Press, LLC v. Class Notes, 193 U.S.P.Q. 2d
(BNA) 1318 (N.D. Fla. Mar. 17, 2010) (refusitmdismiss counterclaim where it raised the

possibility of the copyright’s invalidity)MRSI Int’l, Inc. v. Bluespan, Inc2006 U.S. Dist.

LEXIS 68891, at *3-7 (D. Utah Sep. 21, 2006) (refgsto dismiss counterclaims as duplicative

of underlying claims or affirmative defensesese the court could potentially adjudicate the
underlying claims without reaching iesiin declaratory relief claimynited Wats, Inc. v.
Cincinnati Ins. Cq.971 F. Supp. 1375, 1381 (D. Kan. 1997)dcéng as “without merit” motion
to dismiss counterclaims as redundant to ugdegiclaim). Indeed, because the answer
responds to the claims as the plaintiff frarthesm, the counterclaim is the opportunity for the
defendant to articulateeifactual and legal bases that it clame®d to be adjudicated and, in sq
doing, define the issues subject to disegyexpert testimonyand adjudication.

Here, the Counterclaim alleges several diffetbabries, in parallel with affirmative
defenses. Many of these would not have tadidressed by the Court in rejecting Righthaven’
claims, as any one would suffice. As the Supreme Court has put itnfecessary ruling on ar
affirmative defense is not the same as the sacgsesolution of a counterclaim for declaratory

judgment.” Cardinal, 508 U.S. at 93-94ee also Blackmer v. Shadow Creek Ranch Dey. Co
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2007 U.S. Dist. Lexis 99224, at *4-5 (S.D. Tex. J@6e2007) (there is agualitative difference
between merely prevailing in Plaintiff's lawsuaind receiving an affnative declaration of

rights”). The Counterclaim therefore should procEed.

CONCLUSION

For the reasons stated above, this Csluould grant summary judgment in favor of
Defendants on the Complaint, deny the ctiads proposed for the motion for voluntary
dismissal, deny the motion to dismiss the Cowtaén, and permit the Defendants to move for

attorneys’ fees and costs pursuant to the Copyright Act.

Dated: December 7, 2010 FENWICK & WEST LLP

By:  /s/Laurence F. Pulgram
LAURENCE F. PULGRAM, ESQ.
555 California Street, 12th Floor
San Francisco, California 94104
Telephone: (415) 875-2300
Facsimile: (415) 281-1350
Ipulgram@fenwick.com

—F

Attorneys for Defendant and Counterclaiman
DEMOCRATIC UNDERGROUND, LLC, and
Defendant DAVID ALLEN

¥ The sole case that Plaintiff's cite in support of tHiedundancy” argument does natdermine these conclusions.
That case dealt with the narrow saga, not present here, where theictrclaims andnderlying claims
“overlap[ped] entirely” and where the relief sought was “indistin&e Englewood Lending, Inc. v. G&G
Coachella Invs., LLC651 F. Supp. 2d. 1141, 1143-44 (C.D. Cal. 2009).
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