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INTRODUCTION AND SUMMARY

[®X

That this case should never have been broagtit that Democratic Underground shoul
never have been put to the requent of responding to it, finds its greatest support to date in

Righthaven’s Opposition to Defendan@ross-Motion for Smmary Judgmenit. Simply put,

Righthaven fails to identify a single materiactt that is abject to genuinédispute. In response to

Defendants’ “Concise Statement of Facts Noh@eely in Dispute” (Mbtion at 3-7)—which
cited the precise evidence demonstrating batk ¢d a volitional act and fair use—Righthaven

stands mute. Righthaven has ignoredlits/, under Local Rule 56-1, to provide:

a concise statement setting foeidch fact material to the
disposition of the motiorwhich the party claims is or is not
genuinely in issueciting the particulaportions of any pleading,
affidavit, deposition, interrogaty, answer, admission, or other
evidence upon which the party relies.

LR 56-1 (emphasis added). Remarkably, Righthgrevides no statement of facts at all—much

less identification of what it admits to be undisgglior claims is in dispute. Accordingly, the
facts set forth in Democraticriderground’s Motion stand unrefuted.

The reason no genuine factual disputes have been identified is because none exist,

S

volitional act element, it is undisputed thiaird party Pampango, not Democratic Undergroun
posted the Excerpt; that, asesult of automated processexl, without any action by the
Defendants, it appears on democraticundergroond.and that it was taken down within two
days of Defendants’ first knowledge of the allegasi in this lawsuit. On the four fair use
factors, it is undisputed thé) the Excerpt was posted on adission forum with the purpose of

fomenting public comment and criigon; (ii) the nature of the Article’s content is self-evident,

and factual; (iii) an ammt of less than 10% of the Article saxcerpted; and (iv) no harm to the

value of the work has been shown. Indeet, evidence of harm to the value dfas Vegas

Review-Journahews article would be in the possessidiRighthaven and Stephens Media, yet

! The same abbreviations and defined terms will be insthis Reply as in Democratic Underground’s initial
Motion. In addition, Defendants’ Cross-Motion for Summary Judgment (Dkt. 45) shall be referred to herein as

On 1

“Motion,” and Righthaven LLC’s Opposition to Defendan@sboss-Motion for Summary Judgment (Dkt. 58) shall|be

referred to as “Opposition” or “Opp.” The declaration of Shawn A. Mangano In Support Of Righthaven LLC’S
Request For Denial Or Continuance Of Defendants’ Cross-Motion For Summary Judgment Har§igghtR. Civ.
P. 56(d) (Dkt. 61) shall be referred to as “Rule 56(d) Decl.”

DEFENDANTS' REPLYMEMORANDUM IN
SUPPORT OF CROSS-MOTION FOR 1
SUMMARY JUDGMENT
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they have presented none. This Motion éfiee must be grande even Righthaven
acknowledges that, absent a matiefiactual dispute, the Coudetermines as a matter of law
whether there was fair use. Opp12t19 (citing Ninth Circuit cases).

Instead of showing a factualspiute, Righthaven hides behitwaéb other arguments, each
insufficient to preclud summary judgmentzirst, it notes that it has noeposed the declarants
attesting to the undisputed facts. Opp. at 7, 11, 15. However, this is not a barrier, as sum
judgment may be granted withousdovery where the facts of recaal/eal no basis for dispute
See, e.g., Stewart v. EvaB5]1 F.3d 1239, 1245-46 (D.C. Cir. 200B8nited States ex rel. Small
Business Admin. v. Light66 F.2d 394, 397 (8th Cir. 198B)ord v. Kelly 474 F. Supp. 2d 1088
1093 (D. Minn. 2007). Simply doubting a declaranh@ufficient: “neithera desire to cross-
examine an affiant nor an unspecified hope of umdeng his or her credility suffices to avert
summary judgment.’Nat’l Union Fire Ins. Co v. Argonaut Ins. G&01 F.2d 95, 97 (9th Cir.
1983). The Ninth Circuit has stringently reqdithat any party opposing summary judgment ¢
the basis of a need for discovery under Rul@ps§fecify exactly what discovery devices it
intends to use, what facts it expects toigland how those facts would preclude summary
judgment. Righthaven’s untimely Rule 56(d) deaiem fails to explaimow any fact it expects
to elicit could prevent summary judgmenteekt. 61. In fact, discovery will not change
anything about the legal issues before this Ca@srexplained below. Simply put, Righthaven
has identified no undiscoverealt that could have a mat@rimpact on this Motion.

SecondRighthaven attempts to mask the propriety of summary judgment by accusir
Defendants and the EFF of “vexatious” litigation tactics. Nortee@faccusations relate to the
legal or factual issues necessarydecide summary judgment. Without rising to Righthaven’s
bait, suffice it to say that the facts reflect thatddelants’ efforts to defedis meritless lawsuit
have been entirely appropriate,eaplained in Part VI below.

Righthaven is no doubt vexed by the filingeofmeritorious summary judgment motion.

But that hardly makes the Motion “vexatious,” chuess provides grounds to deny it. The Co

DEFENDANTS' REPLYMEMORANDUM IN
SUPPORT OF CROSS-MOTION FOR 2 CASE NO. 2:10-CV-01356-RLH (GWF
SUMMARY JUDGMENT
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should grant summary judgment on @emplaint in favor of Defendanfs.

ARGUMENT

l. SUMMARY JUDGMENT FOR DEMO CRATIC UNDERGROUND IS
APPROPRIATE UNDER THE VO LITIONAL ACT DOCTRINE

There is no dispute as to all the facts necgdsadetermine that Defendants are not lial
for copyright infringement pursuant to the volitional act doctrine oRtblggious Tech. Ctr. v.
Netcom On-Line Commc’n Sen807 F. Supp. 1361 (N.D. Cal. 1995gries of cases. Instead,
Righthaven’s Opposition is based on its misurntd@ding of the applicable law and purported
disputes of facts that, Aest, are immaterial.

Righthaven relies primarily updPlayboy Enters., Inc. v. Webbworld, In891 F. Supp.
543 (N.D. Tex. 1997). It interprets that decisiorhold that the volibnal act doctrine does not
apply outside of Internet Service Providers (ISRa} enable access to tteernet. Opp. at 9.
To the contraryWebbworlddid not address this questiondaRighthaven’s theory has been
flatly rejected byNetcomand the two Circuit Court cases thatveconsidered the issue.

In Netcom the court ruled on the liability ddfoth Netcom, an access provider, and
Mr. Klemesrud, the operator of a Bulletin Bo&ystem (BBS). A BBS is an early style of
Internet forum, the technological predecedseddemocratic Underground’s Website. The
Netcomcourt denied direct liability, holding thdte “allegations against Klemesrud fail for the
same reason the court found that Netcom was entdlggigment as a matter of law on the dirg
infringement claim.”Netcom 907 F. Supp. at 1381.

CoStar Group, Inc. v. LoopNet, In@73 F.3d 544 (4th Cir. 2004), concerned defendaf

2 As stated in the Motion, Righthaven has no right to condition its voluntarily dismissal of the Complaint on
preclusion of Democratic Underground’s assertion of its right to apply for statutorily pratidedeys’ fees. In
response, Righthaven falsely asserts that Democratic Undedycited only one case ftitis proposition. Dkt. 57
at 7. But the Opposition ignores bdftother & Father v. Cassidyg38 F.3d 704 (7th Cir. 2003) and Judge
Easterbrook’s persuasive explanatiomRiwmiera v. Distribs., Inc. v. Jong817 F.3d 926 (7th Cir. 2008). Moreover,
Righthaven'’s effort to distinguidbegussa Admixtures, Inc. v. Burnet¥1 F. Supp. 2d 848 (W.D. Mich. 2007), is
unavailing, as Righthaven merely points out factual differentas consequence to the legal rule that a voluntar
dismissal cannot avoid a statutory entitlement to att@’rfegs. Should this @t agree with Defendants’
authorities, and expressly enter dismissal of the Complairtaibja right to apply for attorneys’ fees (and witho
the right to withdraw such dismissal), then, but only thesuld this summary judgment motion be unnecessary.

DEFENDANTS' REPLYMEMORANDUM IN
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LoopNet’s online real estate websitd.ike Democratic Underground, LoopNet’s website host
content uploaded by the customefshe service, but did not prale Internet access. LoopNet
owned the website and owned the servers. Thus, like@e&tarfound no infringement by a
defendant who “ownl[s] the website on which YWerk was displayed without authorization ang
[who owns] the server upon whichetunauthorized copy of the Work is stored.” Opp. at 9:15
(describing Democratic Undergroundge alsdpp. at 10:9-19; Rule 56(d) Decl. 1 8
(summarizing other facts showing Democraticdeground did not engage in a volitional &ct).

Likewise, inCartoon Network LP v. CSC Holdings, In836 F.3d 121 (2d Cir. 2008), th
Second Circuit rejected the argument thatNle&comdecision should be pigeonholed to Interng
access providers, agreeing witbStarthat the volitional act rulevas derived from the Copyrigh
Act, not the unique circumeices of the Internetd. at 131. Accordingly, the Second Circuit
applied theNetcomrule to a remote digital video recording system.

Moreover,Webbworlds distinguishable onstfacts. First, unlike this case, the court
found that Webbworld “took ‘affirmative steps to catise copies to be made.” ... Such step
included using the ScanNews software tl the Usenet for Webbworld’s product.”
Webbworld 991 F. Supp at 552 (quotiddetcom 907 F. Supp. at 1381). By contrast, the
undisputed facts show that posts on the Denticdunderground forum argupplied by users, nd
gathered by Democratic Underground. Dkt. 48¢cration of David Alla (“Allen Decl.”) 1 7-
8> Moreover, Webbworld’s software was spegifly designed by Webbwidrto cull images
from Usenet newsgroups devotedPlayboycontent, newsgroups with names like
“alt.sex.playboy” or “alt.mag.playboy.WWebbworld 991 F. Supp at 552-53. Democratic

Underground’s Website is not designed tth any content, much less content from théRJ

% Righthaven is correct that Defendants’ counsel Kurt Opsahl afgo®thr v. LoopNetefore the Fourth Circuit.
SeeOpp. at 9:10-17. However, it is mistaken about the side—Mr. Opsahl represented LoopNet, who prevailg
CosStar was ably represented by Walter Dellingearild Jonathan Hacker of O’Melveny & Myers LLP.

* Righthaven cites these facts under the mistaken impression that these facts distio§tashwhile they do not

help Righthaven’s legal argument, they do show that Righthaven does not disputésthedassary to rule on the
volition issue.SeeOpp. at 10:27 (noting that the “evidence before the Court unquestionably establishes” facts
support a finding of no volitional act.)

® Contrary to Righthaven’s assertion (Opp. 8:18-25; Rule 56(d) Decl. { 10) thisd@eamot need declarations
from every employee at Democratic Underground to rule on this Motion. Mr. Allen has persontddge of how

his website operates technically, and his declaration ic&ufito show that no volitional act occurred. Allen Decl.

111, 5.

DEFENDANTS' REPLYMEMORANDUM IN
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Allen Decl. 11 5, 7. Thus, even if Webbwohidd satisfied the voliinal act requirement by
collecting the infringing workand posting them, Democratiaiderground did no such thing.

Finally, Righthaven attempts to manufactargenuine issue of material fact by posing
series of questions about Democratic Undmugd’s operation. Opp. at 11-12; Rule 56(d) Ded
1 9. But Righthaven makes no attempt to show thbByanswers to these questions are materi
this litigation. They are not.

A fact is material if it might affect the outiew of the suit under thapplicable substantivg
law. Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986). Thkey relevant fact here is
that Pampango posted the Excerpt—an undisdat#dand one as to which no discovery is
sought. Instead, Righthaven’s first few questiaenter around Democratic Underground’s
server and software, who made them, and how dpeyate. But there is no explanation as to
why this could make any difference, orattpossible configuration Righthaven somehow
believes could rise to the level of a volitiomakt. Righthaven apparentippes that the answers
will undermine the credibily of Mr. Allen’s declaration, buts desire to cross-examine is
insufficient as a matter of lawNat’l Union Fire Ins. Co,.701 F.2d at 97. As the Ninth Circuit
has explained, Righthaven “may not simply restl@nhope of discreditgymovant’s evidence af]
trial.” Frederick S. Wyle, Prof’l. Corp. v. Texaco, Int64 F.2d 604, 608 (9th Cir. 1985).
Righthaven “must do more than simply show tih&re is some metaphysical doubt as to the
material facts.”Matushita Elec. Indus. Co. v. Zenith Radio CpAY5 U.S. 574, 586 (1986). It
undisputed that the Excerpt hevas uploaded by Pampango, anthde about website software
not shown to be relevantmaot raise a factual issue.

Righthaven’s second set of questions foon knowledge of Democratic Underground
employees. However, Righthaven offers no facts sitggethat it, or anyone else, gave noticeg
Democratic Underground of its @ation to Pampango’s post. liuis offers no basis to questior
that no one at Democratic Underground knew efdlaimed infringement until the time the pos
was removed, and no basis to believe any coninémymation could be adduced by discovery.
Moreover, Righthaven fails to explain how the aessmo these questions could be material in

light of Democratic Underground’s explanation that knowledge woatthe sufficient to
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constitute a volitional act, andahthe case most directly on poin€eStar—found no volitional
act even where employees reviewed each post before it wenSkadlotion at 9-10see also
Qualls By and Through Qualls v. Blue Cross of California,,|1B2.F.3d 839, 844 (9th Cir. 1994
(affirming summary judgment becsel“the information sought biitjgant’s] attorney would not
have shed light on any of the issues upon ke summary judgment decision was based”).
Indeed, Righthaven’s Opposition does not resgadrall to the authoiigs demonstrating that

knowledge is not sufficient to constitute a tiolnal act.

As Righthaven acknowledges, “[i]n ruling ammotion for summary judgment, the judge

must view the evidence presented through therpoisthe substantive evidentiary burden.” Opp.

at 12:16-17 (quotingnderson477 U.S. at 254). Volition is alement of Righthaven’s cause
action. Field v. Google Ing 412 F. Supp. 2d 1106, 1115 (D. Nev. 2006) (holding that “[a]
plaintiff must also show volitinal conduct on the paot the defendant inrder to support a
finding of direct copyright iningement”). Since Democratic Underground has put forth facts
showing a lack of volition, Righthaven “must come forward with ‘specific facts showing that
there is a genuine issue for trial. Matsushitaat 587 (citation omitted). Questions, especially
immaterial ones, are not a subgettor specific material factsSeeDep’t of Water and Power of
the City of Los Angeles v. ABB Power T & D,G&®2 F. Supp. 1178 (C.D. Cal. 1995) (granting
summary judgment where “plaintiffs have not sihaWwat the questions they wish to ask would
shed light on their arguments.”).

Since Righthaven has not raised any genuseets of material fachat would preclude
summary judgment, has conceded factssbhpport summary judgment, and has failed to
distinguish the long line of precedent estabhgithe volitional act doctrine, this Court should
grant summary judgment in favor of Defendants.

. SUMMARY JUDGMENT IS APPROPRIATE BECAUSE THE EXCERPT’'S

APPEARANCE IN THE DEMOCRATI C UNDERGROUND DISCUSSION
FORUM WAS FAIR USE

Though Righthaven suggests that applicatiotheffair use doctrine requires a “case-by
case analysis” (Opp. at 13), it also concedat thhere the relevafdcts are undisputed, the

Court may determine on summary judgment whetieichallenged use qualifies as fair use.
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Opp. at 12].0s Angeles News Serv. v. KCAL-TV Chann&08,F.3d 1119, 1120 (9th Cir. 1997));

see also Mattel, Inc. v. Walking Mt. Prod353 F.3d 792, 800 (9th Cir. 2003) (fair use is a mix
guestion of fact and law, and where mateat$ are not in disputsymmary judgment is
appropriatef. Righthaven’s mere assertion that thare factual questions cannot overcome its

failure to identify any single factudispute that couldhake a difference.

A. Plaintiff Raises No Genuine Issue of Mirial Fact As to the Purpose and
Character of the Use.

Righthaven entitles its discussion regardimctor 1—the purposend character of the
use—as a discussion about “genuine issues tdrmahfacts” (Opp. al3:12); however, a closer
look reveals that Righthaven does not dispury of the facts set forth by Defendan&eeOpp.
at 13:11-15:20. Nor does Righthaven articuéatg new facts that would be revealed in
discovery that could eate a genuine isslieSee idat 15:12-20. Rather, Righthaven simply
disagrees about which side this factor faven disagreement that, while unfounded, presents
merely an issue of law for the Court.

It is undisputed that the Excerpt was pdste a discussion forum with the purpose (an
effect) of encouraging public comment andicism among a politicallynterested group. Opp.
at 13:27-14:2; Complaint, Ex. 3. Such use for the purpose of criticism, comment and educ
is highly transformative and providesignificant benefit to the publicSee Campbell v. Acuff-
Rose Music, Inc510 U.S. 569, 579 (1994) (criticism aodmment are recognized as canonica
examples of transformative use); 17 U.$Q07 (expressly recognim protection for uses
“such as criticism, [and] comment'Berfect 10, Inc. v. Amazon.com, Irs08 F.3d 1146, 1163

(9th Cir. 2007) (recognizing the need to assesdénefit to the public m the use at issue);

® Plaintiff misinterpretsisherto say that “[clonducting such an analysifweighing the fair use factors] as a
matter of law requires that controlling facts be presumed or admitted.” Opp. at 13:7-10Fjstieigv. Dees/94
F.2d 432, 435-36 (9th Cir. 1986). Tluiase sets forth no such requirement. But even if it did, Righthaven has t
conceded Defendants’ Concise Statement of Facts by failing to dispute any of them.

" Plaintiffs argument as to the “requirement” of daiting discovery prior to deciding summary judgment is
contrary to the law, as discussed in Partitifta. Further, Plaintiff's claim that Feieral Rule of Civil Procedure 26
requires Defendants to identify all employees at Democratic Underground (Opp. at 15:12-16) is incorrect. R
requires identification of persons having “discoverable information . . . that the disclosingpgrtise to support
its claims or defenses.” That the third employeentasuch knowledge and was therefore not identified in
Defendants’ disclosures hardly requires his depositioghtRaven’s claim that Defendants were required to iden
all employees is especially ironic since Righthavéedao identify a single withess by name in its initial
disclosures.SeePart Vl,infra.

DEFENDANTS' REPLYMEMORANDUM IN
SUPPORT OF CROSS-MOTION FOR 7 CASE NO. 2:10-CV-01356-RLH (GWF
SUMMARY JUDGMENT

ed

[®X

ation,

acitly

le 26

t

ify




© 00 ~N oo o B~ w N P

N RN N RN D N N N DN R P R R R R R R R
o ~N o s W N P O O 0o N O 0N~ W N kP o

Blanch v. Koons467 F.3d 244, 253-54 (2d Cir. 2006) (same). Use of the short Excerpt on
wing political website, alongside a separate tmkhe full original, was thus substantially
transformative of the original news publica of the whole Article, and provided a unique
opportunity and contextor commentary thabenefits the public.

Righthaven also has no respots¢he proposition that the mimally commercial nature
of the use at issue is not determinative, israf limited importance, given both the highly
transformative use and its public beneftampbell 510 U.S. at 579 (holdg purely commercial
use of excerpt in highly reumerative but transformative souretording was still fair use);

Perfect 10508 F.3d at 1164, 166 (Google’s use of thaail images was fair despite a

commercial purpose because itsnautweighed by the benefit to the public and transformative

nature of the useBlanch 467 F.3d at 253-54 (affirming grant of summary judgment on fair |
grounds despite “substantial” commercial use becatifes broader public benefits of the use

and its transformative nature). gRthaven simply ignores the rule.

In any event, Righthaven raises no question cfath respect to the purpose of the use.

Righthaven mentions the declaration of Mr. Allstating that the DU Website is supported, in
part, by advertising revenue. Opp. at 14:8-11. Indeed, Defendants have admitted that the
Website generated less than $2.00 of revenue, taiai, the page displaying the Excerpt. Allel
Decl. 1 19. Righthaven does notpiige this fact—it merely usdfsto support its point that the
use was commerciaSee id.At most, Righthaven states thatnbuld like to qustion Mr. Allen
about the “exact commercial nature” of the use tigadlready explainecdRule 56(d) Decl. T 11.
As noted above, the desire to cross-examinestactedibility, withoutany explanation of what
facts could change the outcome, cannot desfigistmary judgment. Whexer the “exact” amount
of dollars at issue here, its magnitude cannotamrae the transformative nature of the use to
promote criticism and commentary.

Righthaven'’s reliance on the unpublished decisidrosmAngeles Times v. Free Republ
(“Free Republic™) is misplaced because the fabere are distinguishable. 1999 WL 3364448
(C.D. Cal. Nov. 8, 1999); Opp. at 14-15. Aree Republic,Ilthe court was faced not with a sing

short excerpt of one article. Instead, it was ingkat wholesale copyingf “thousands of [Los
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Angeles] Times and [Washington] #tmews articles,” which were alleged to be copied in the
entirety. Free Republic,11999 WL 33644483 at *9. In considering the “nature of the use,” t
Free Republic tourt noted that the display of works purpose of facilitating commentary or
criticismwastransformative, but that copying thousands of articles verbatim wasdhaett *9-
*10. It also explicitly consideretthe numbers of articles copiedichthe fact that these full copig
supplanted the demand to purchase archivedsdmm the newspapers. Weighing all these
factors, it concluded th#lbe nature of the use on balance favored the plaintiits Here, by

contrast, the use was far more transformatith only 10% of oné\rticle posted on the DU

Website; with only a single Excerpt, not thousands of articlessuei and with a link connecting

to the original Article. The use of the Excerpt did not to displace sales of archives—it is
undisputed that the Article remains available onlt¥iRJfor free. Dkt. 47, Declaration of Kurt

Opsahl (“Opsahl Decl.”) at T 3.

B. Plaintiff Raises No Genuine Issue of Mirial Fact As to the Nature of the
Copyrighted Work.

Similarly, Righthaven raises nomgne issue of material faas to factor two—the nature

of the copyrighted content. Nor can it, asc¢batent is self-evidentindisputed, and has been
submitted as part of the record. Complaint, Exse® als®Opp. at 16:1 (“the Work is admittedly
based on fact”). Again, it ibe legal significancef the undisputed facts that Righthaven
attempts to dispute. And again, Righthavenritanswer to established law, to wit, that the
second factor analysis “calls for recognition thatne works are closer to the core of intended
copyright protection than othersCampbel] 510 U.S. at 586. Factual works fall further from t
core of intended protection than purely creative wofkse A&M Records, Inc. v. Napster,.Inc
239 F.3d 1004, 1016 (9th Cir. 2001) (citi@gmpbell 510 U.S. at 586).

As another smokescreen, Rightha asserts that the secdadtor analysis “raises a
genuine issue of materitdct, because [1] Defendants copikd Work [2] without authorization
and [3] the subject matter was clearly subjectdpyright protection.” Opp. at 15:26-28. So
where is the factual dispute? & parties agree that the posteda &t is a copy of part of the

news Article. The fact that copying occurred haildsweight, as fair uss a defense to copying
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and as such, it presupposes that some copying has occBaedCampbelf10 U.S. at 590. For
the same reason, “the mere fact that the copoetions are themsedg copyrightable cannot
incline the second fact@against fair use.” WIMER ON COPYRIGHT, 813.05[A][2][a]. Nor does
authorization or lack therébave any bearing upon thatureof the original work. The work at
issue is a published, freely available, fact-basaline news article,na it would remain so
regardless of authorization.

Righthaven warns fervently that, were theurt to adopt the reasoning of Defendants
(and Judge Hicks iRealty Ongon the second factor analysilsen “any literary work based
entirely or in part on the factual recitation ofaurthor would fail to meet the requirements of tf
second fair use analysis prongOpp. at 16:22-23. Righthaven misses the point. The very
purpose of this factor in the faise balancing test is to attribute less protection to works that
primarily factual in natureSee Campbelb10 U.S. at 586A&M Records239 F.3d at 1016;
Righthaven LLC v. Realty One Group, #9010 U.S. Dist. LEXIS 111576, at *5 (D. Nev.

Oct. 19, 2010).

Finally, in another misplaceddal argument, Righthaven citees Angeles Times v. Fre¢
Republic54 U.S.P.Q.2d 1453, 1467 (C.D. Cal. 200Bré€e Republic 1) for the proposition
that “a news reporter must determine whiabt$ are significant and recount them in an
interesting and@pealing manner.’'SeeOpp. at 16, 17. Yet, Bhthaven overlooks th&ree
Republic lIfound that the second facti@voredfair use, precisely because the work was a pie
of news reporting: “[T]he more informationat functional the plainft’s work, the broader
should be the scope of the fair use defensérBe Republic 154 U.S.P.Q.2d at 1467 (quoting
Nimmer §13.05[A][2][a])® Here, as ifFree Republic Ilthe “second factor weighs in favor of a

finding of fair use of the newarticles.” 54 U.S.P.Q.2d at 1467.

C. Plaintiff Raises No Genuine Issue of Mirial Fact As to the Amount and
Substantiality of the Work Taken.

The amount and substantiality of the worketa is a fact easily determined by comparir

8 The Ninth Circuit has regularly found that the second factor favors fair use when the oragin news
reporting. See Los Angeles News SenReuters Television, Int'1149 F.3d 987, 994 (9th Cir. 1998)0s Angeles
News Servl08 F.3d at 1122} os Angeles News Serv. v. TuB@3 F.2d 791, 798 (9th Cir. 1992).
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the Article to the Excerpt: 5 sentences werdusut of a 50 sentenegticle, or 10%.Compare

Complaint, Ex. 3 to Ex. 2. Righthaveloes not dispute the amount copiédl. Righthaven

similarly does not dispute thagther than copying the entifeticle, the post on the DU Website

provided a link to the full Article at theVRJwebsite. Id. Ex. 3.

Righthaven seeks to argue thgdesignificance of the undisputéalts, yet it cannot cite
a single case where an excerpt gnwll has been found to infringet alone one in a discussior
forum. SeeOpp. at 17:3-18:22. The bestan muster is a citatidn United States Copyright
Office Circular 21, entitled “Repduction of Copyrighted Works by Educators and Librarians|
publication that actuallpupportsDefendants’ position. Righthaven quotes a portion of the
Circular’s standards, noting that, for educatiomauthorized replication of 10% of a literary
work may be deemed unacceptable” and that “[gfr@e 10% threshold is set forth with regarg
unauthorized replication of non-perfmance related copyrighted worksed for educational
purposes.” Opp. at 17:27-18:5. Yet, in thetipom Righthaven omits to discuss, Circular 21
provides that copies may be made of. “Eita@omplete article, story or essay of less than
2,500 wordsor (b) an excerpt from any prose workmaft more than 1,000 words or 10% of the
work, whichever is less, but any event a minimum of 500 wordsCircular 21 at 6 (Dkt. 60,
Mangano Decl. Ex. 2) (emphasis added). Unhisrstandard, Democratic Underground could
have copied the Article in its entiye as the Article is 1409 words lonige(, less than 2,500). In
addition, the Excerpt at issueléss than 500 words, and therefore it is fair use under each of
two separate standardf the Circular.

Righthaven continues to urgeetiCourt to ignore a key decisionthis District that found
a larger excerpt of copyrighted works to constitute fair &=Opp. at 17Realty One2010
U.S. Dist. LEXIS 111576, at *5 (finding by Judbiecks that for a blog, copying only the first
eight sentences of a thirty sentehsdRJarticle, or 26%, was sutfiently small to warrant

dismissal on fair use grounds). MeanwhilggliRhaven has no answerthe fact that it

° Copyright Office interpretations are not binding but“aritled to respect insofar as they are persuasive.”
Broadcast Music, Inc. v. Roger Miller Music, In896 F.3d 762, 778 (6th Cir. 2005ge alscCartoon Network
536 F. 3d at 129 (The “Copyright Office’s pronouncement deserves only . . . deference based on ite ‘power t
persuade.”) (citation omitted). Circul2d persuasively shows that the Excerpt is an acceptable amount of cop
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acknowledged to Judge HicksRealty Onehat use of excerptgeaterin proportion than here
would be fair use SeeMotion at 14*° As no disputed facts exisfith regard to the amount or
substantiality of the Article ten, this factor favors fair use as a matter of I8ge Los Angeles

News Serv]108 F.3d at 1120.

D. Plaintiff Raises No Genuine Issue of Mat#éal Fact As to the Potential Effect
of the Use On the Market For the Work.

Righthaven fails to identify single factual dispute as to any harm to the value of the
Article resulting from the Excet appearing on the DU Websit8€eeOpp. at 18:23-19:20. It
attempts no showing, for example, that it recei@etime less from advertisers, or that revenug
from future archived copies will decline, dtgea short portion (eeding the actual poll
numbers) having appeared elsewheray Avidence of harm to the value df ¥RJnews article
would be exclusively in the possession aff®haven and Stephens Media, yet they have
presented no evidence to supgwtm, nor claimed to need dme@ry to prove harm to the
work’s value. SeeRule 56(d) Decl.

Instead, Righthaven relies entirely offaaved assertion that because Democratic

Underground allegedly benefité the tune of less than $2aalvertising revenue) from the

Excerpt’s posting, this eqtes to harm to the copyright holdeFhat argument is a non-sequitor|.

The fact that Democratic Underground useslExcerpt in a transformative way does not mea
that the value of the Article waeduced. Righthaven wrongly assehat there is a presumptio
of market harm in any cas¢ commercial use, citindictain Sony Corp. of Am. v. Universal Cit
Studios, Inc.464 U.S. 417 (1984), but ignoring laterspiositive Supreme Court jurisprudence.
Specifically, in its 1994€ampbelldecision the Supreme Court clarified that no presumption

applies absent “verbatim copying of the origimaits entiretyfor commercial purposes,” since

absent such “mere duplication” there was no agmesume that the copy “serves as a marke

replacement” for the originalCampbell 510 U.S. at 591 (emphasis added). When, “on the

19 |In opposition to the motion to dismissRealty OneRighthaven asserted that htheé copying been limited to the]
first two paragraphs of the article it wddikely have constituted a fair us&ee Righthaven LLC v. Realty One
Group, Inc.,Case No. 2:10-cv-01036-LRH-PAL, Dkt. 12 at 10-11. In that case, the first two paragoaphised
three sentences of the 28 sentence article, more than the 10% copie8ideeictDkt. 1, Exs. 2, 3.
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contrary, the second use is transformative, mankiestitution is aleast less certain, and marke
harm may not be so readily inferredd. Accordingly, theCampbellCourt reversed the Court @
Appeals’ application of a presutinpn of market harm in that casa,a decision that decisively
rejects Righthaven’s assenti of a presumption her&ee alsdlvis Presley Enters., Inc. v.
Passport Video349 F.3d 622, 631 (9th Cir. 2003) (“The radransformative the new work, the
less likely the new work’s use of copyrighted materials will affect the méskéte materials.”).
As the Supreme Court stated, “[i]f, indeed, commerciality carried presumptive force agains
finding of fairness, the presumptigrould swallow nearly all of theldstrative uses listed in the
preamble paragraph of § 107, including neeorting, comment, criticism, teaching,
scholarship, and research, siticese activities ‘are generalkipnducted for profit in this
country.” Campbell,510 U.S. at 584.

Here, the Excerpt was not “mere duplicatidoi’ commercial purposes: the copying at
issue was 10%, not the entirety; the use tnassformative—creating a forum for comment ang
criticism; and the Excerpt was posted with a link to the Article on the Ivrjwcebsite,
generating traffic to instead of keeping it awaynirthe original Article. Such circumstances
favor a finding of fair useld.; Realty One2010 U.S. Dist. LEXIS 111576, at *6 (Judge Hicks
found fair the use of a signifantly larger portion of &VRJarticle on a similar blog published
with a link to the original articlat it could not “satisfy a reads desire to view and read the
article in its entirety”).

Finally, Righthaven can show no harm te thalue of the work it claims to now own
because it has admitted tlitstbusiness is based entirely lamwsuits seeking to capitalize on
infringement, not on any exploitation of thrk. Opsahl Decl. Ex. B (Righthaven is a
“technology company whose only jobtes protect copyrighted content.’§ee Video-Cinema
Films, Inc. v. CNN, Inc2001 U.S. Dist. LEXIS 25687, at *3&.D.N.Y. Nov. 28, 2001) (finding
no market harm when only paymentsraveettlements to avoid litigationField, 412 F. Supp. 29
at 1118 (fourth factor supported faise where there was no evidence of any market for plain
made-for-litigation writings). Righthaven has raisedfacts to suggest thiatstands to lose any

licensing, display, or other revenuds has acknowledged it has soch revenues. Indeed, it is
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undisputed that the Article meains available for free on th&RJwebsite, and that Righthaven
receivesno compensatiofor theLVRJ'suse Opsahl Decl. § 3; Reply Declaration of Kurt
Opsahl In Support Of Defendantdotion for Summary Jigment (“Opsahl Ray Decl.”), Ex. C
(Response 44).

As Righthaven has not raised any issues déna fact, and all four factors weigh in
favor of finding fair use, th€ourt should grant summary judgntef non-infringement to the
Defendants. Moreover, even if the Court wereonclude that sonfactor did not weigh
entirely in favor of fair use, this would stibt preclude summary judgmie as the balancing of
factors still presents a ques of law for the Court.See Mattel353 F.3d at 800 (fair use is a
mixed question of fact and law and where matdaets are not in dispeif summary judgment is
appropriate). The overwhelming and undigplufacts support summary judgment here.

II. THERE IS NO BASIS IN THE LA W FOR RIGHTHAVEN'S DEMAND FOR
TRANSFER OF THE DEMOCRATIC UNDERGROUND DOMAIN NAME

Righthaven does not presemtyaargument in support of itemand for transfer of a
domain name, nor oppose any argument nigd@emocratic Underground in support of
summary judgmentSeeMotion at 16. Accordingly, this @urt should grant summary judgment

against Righthaven’s dematwcontrol the democraticunderground.com domain name.

V. RIGHTHAVEN IS NOT ENTITLED TO A CONTINUANCE TO TAKE
DISCOVERY IT HAS NOT SHOWN NECESSARY OR LIKELY TO ALTER A
RULING ON SUMMARY JUDGMENT

Righthaven insists throughout its Oppositioattthe Court cannot rule on Defendants’
Motion for Summary Judgent until Righthaven has conduttgepositions. Opp. at 4:3, 4:9,
6:6, 7:17, 11:14, 15:13. Rididven maintains, without authority, that it is “axiomatic” that it
should be “entitled to examiriee veracity” of statements made by Defendants’ declarants,
despite Righthaven'’s failure to raia single disputed fact that is texdal to the resolution of this
Motion. Opp. at 4:13-15. Under thesecamstances, continuing summary judgment and
prolonging litigation of the Complaint fortiovery to occur is not appropriate.

The party opposing a motion for summauggment and seeking a continuance for
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discovery must show “(1) that théave set forth in affidavit form thepecific facts that they
hope to elicitfrom further discovery, (Zhat the facts sought exisand (3) that these sought-
after factsare ‘essential’ to resisthe summary judgment motionState of Cal., on Behalf of th
California Dept. of Toxic Substances Control v. Campli@8 F.3d 772, 779 (9th Cir. 1998)
(“Dept. of Toxic Substancggemphasis added¥ee alspVISA Int'| Serv. Ass’n v. Bankcard
Holders of America784 F.2d 1472, 1475 (9th Cir. 1986).

Although Righthaven has now belateéilgd a Rule 56(d) declaratior,it complies with
none of these three obligations. ulR 56(f) requires affidavits #eg forth the particular facts
expected from the movant’s discovery. Failuredmply with the requirements of Rule 56(f) ig
proper ground for denying discovery gmiceeding to summary judgmenBrae Transp., Inc.
v. Coopers & Lybrand790 F.2d 1439, 1443 (9th Cir. 1986) (addneg Rule 56(d) at its former
location). An abstract plan to conduct depositi@hsne, fails to identifjany specific facts that
such discovery might reveaNat’l Union Fire Ins. Co, 701 F.2d at 9%ee als@Johnson v.
Mitsubishi Digital Elecs. America, Inc365 Fed. Appx. 830, 833 (9th Cir. 2010) (“vague
references to ‘discovery disputes’ and the ne€dccumulate evidence’ were insufficient to
satisfy Rule 56(f)’s specificity requirement”).

Moreover, as discussed above, the fewesttbjRighthaven identifies as subject for
discovery, for example, Defendants’ software, sexragd internal procedures, are all immateri
SeeOpp. at 11. Even if they were materialgRihaven has failed identify any answers it
would expect to find in responseitse questions that, if discovetewould contradict any materig
fact. Righthaven posits questionattappear genericallglevant at best, not specific facts that
exist and that would preclude summary judgme&ge Family Home and Finance Ctr., Inc. v.
Federal Home Loan Mortg. Corb25 F.3d 822, 827 (9th Cir. 2008).

Righthaven’s position that summary judgmeriiper only after there is an adequate

1 Righthaven filed no Rule 56(d) request until January2d weeks after its opposition to summary judgment.
Dkt. 61. Rule 56(d) contemplates the filing of a request when “opposing the motion,” not later. The only Cou
Appeals that has considered the time for a requestiaic request “normally shiolprecede or accompany the
response to the summary judgment motion bofioas soon as practicable thereaftevlass. Sch. of Law at
Andover v. American Bar Ass'h42 F.3d 26 (1st Cir. 1998)n the present case, there was nothing justifying
Righthaven’s delay. While Righthaven citeshton-Tate Corp. v. RqQ$%16 F.2d 516 (9th Cir. 1990), that case
simply held that a filingfterthe hearing was too late, not that a Raféd) request could be withheld until after
filing an opposition to the motion where there is no reason to do so.
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opportunity for discovery” (Opp. &22-23) begs the question of what is adequate given the
particular issues in play. Righthaven’s accuswj vague references, and questions concerni
immaterial facts fail to provide any basis foc@tinuance. Thereforéhe Court can and should
grant Defendants’ Motion.

V. THE ISSUES RAISED IN THE MOTI ON FOR SUMMARY JUDGMENT WOULD
NOT BE MOOTED BY A GRANT OF VOLUNTARY DISMISSAL

A. Regardless Of Voluntary Dismissabf the Complaint, the Counterclaim
Requires A Determination That Reposing the Article Would Be Fair Use.

As an alternative basis for the Cotatdeny the Motion foSummary Judgment,
Righthaven argues that the issties Motion presents will bmoot if theCourt grants
Righthaven’s motion to dismiss the Complaimigl @hat the Counterclaiis merely “redundant”
(Opp. at 2:17) and therefore would also be disdasxf by such a voluntary dismissal. Opp. at
7:3-7. Neither argument can withstand scrutikfpluntary dismissal of the Complaint would n
avoid this Court’s need to addsethe merits this Motion raises.

First, Righthaven’s argument that dissal of the Complaint moots the Counterclaim
continues to ignore settled lanatha counterclaim for declaratamlief will stand even after the
complaint’s dismissal when, as here, the coutdan seeks relief not necessarily decided by
dismissal—in particular, a declaration of thealidity of the rightallegedly infringed.See

Motion at 26-29; Dkt. 46 (“Opp. to SM MTD’at 12-16. Righthaven ar&tephens Media filed

37 pages of combined reply briefing on their Motions to Dismiss. Dkts. 56, 57. Yet they offer nc

response t€ardinal Chem. Co. v. Morton Int’l, Inc508 U.S. 83 (1993), or the numerous othg

authorities cited in the Main that a voluntary dismissalra@ot warrant the Counterclaim’s

er

dismissal when it would not necessarily provide éetyaas to issues presented by Counterclajm.

Moreover, Righthaven (and Stephens Medjapre the fact that the Complaint’s
dismissal will not provide Democratic Undeound a determinattn of its right torepostthe
Excerpt, consistent with its practice of maintagna complete record of all postings at the DU
Website. SeeMotion at 27; Allen Decl. T 25; Opp. ®M MTD at 17. Although a dismissal
would beres judicataprecluding another claim for Pampggr's posting, the reposting at the

instigation of Democratic Underground will pezs different factual circumstances that, unlike
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the original posting by Pampango, could be a volifiaeé Thus, to ensure that its rights to
repost are protected (Allen Decl. I 2Bgmocratic Underground needs at leadetermination

that a posting of the Excerpbnstitutes fair use.

Righthaven has never stipulatddt Democratic Underground is permitted to repost the

Excerpt. Nor has Stephens Media, which indisduthblds “rights of reversion” in the Article
(Dkt. 38, SM MTD Williams Decl. Exh. 1) antbntinues to display the Article on th¥RJ
website claiming a copyright in its Stephéviedia’s name. Opsahl Decl. § 3. In fact,
Righthaven maintains that it could still pursue another claim for a “separate and distinct ac
infringement by the Defendants.” Dkt. 57 (“Rtgaven Reply ISO MTD”) at 20:1. This Court
therefore will need to decideghmerits of the fair use issuegardless of a dismissal of the
Complaint in order to resolvbe continuing issugsresented by the Counterclaim regarding th
right to repost the Excerpt.

Finally, it should be realled that the merits were first raised by Righthaven, when it
argued that the Court should find its claims &attjvely reasonable” and “non-frivolous” as ong
factor justifying dismissal combined with dahof Defendants’ attorneys’ fees. Dkt. 36
(“Motion to Voluntarily Dismiss”) at 14. The Couwwill have to considethe merits in that
context, so there is little more to detémmasummary judgment. For all these reasons,
Righthaven’s motion to voluntarilgismiss cannot warrant avoittze of consideration of the

merits, and, if anything, has alreguoiyt the Court to that task.

B. Stephens Media’s Limited Consent to be Bound by This Court Does Not
Resolve This Litigation as to Stephens Media.

Stephens Media’s has submitted a carefully phrased offer to be “bound by the final
outcome of this litigation” but onlyifisofar as it relates to Stephes Media’s ability to sue for
infringement on any reversionary interest itmay possess in the literary work at issué SM
Reply at 2-3 (emphasis added)hat offer is cold comfarfor Democratic Underground,
however, since a mere dismissal of the Complaint would not deteamyome’sability to sue
over Democratic Undergrounds reposting, #mg, by definition, wowl not bind Stephens

Media as to such reposting.
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Moreover, although Stephens Madacitly admits it has a resgonary interest in the
copyright, it and Righthaven have still failedaovide the Court witlthe terms of that
reversionary interest. SM MTBx. 1. The sole purpose of the assignments to Righthaven ig
allow Stephens Media’s surrogdteprosecute lawsuits. therefore seems likely that the
reversion to Stephens Media bk triggered by the lawsuit’s cotefion—a fact that, if reveale
by discovery, will further support the sham natof¢he assignment. However, should the
assignment be found to be sham, and Righthawdaims rejected on that basis, Stephens
Media’s limited consent to be bound by the finalcomte here would be ineffective. A finding
that theassignmentvas sham would not then preclusieephens Media from suing in its own
name, or from granting an assignment tothar party. Thus, 8phens Media’s limited
“consent” would not protect Democratic Underground.

Similarly, Stephens Media’s limited consenbi®bound only as to its “ability to sue on
any reversionary intes¢’ would exclude it from being bourny numerous other results in this
action that may resolve any othsibject. For example, Stephens Media would escape being
bound by any determination that Righthaven is meaeting as its agent,ahRighthaven is its
alter ego, that the conduat this action constitutes barratghamperty and maintenance, or thg
both Counter-Defendants must payfBredants’ attorneys’ fees.

The fact that Stephens Media does not wabeta party does notlal it to exit the case,
avoid discovery, and avoid Img bound by all that occurs. @&lonly means to obtain a final
determination binding Stephens Media and itsr®weary interest is by having Stephens Med
as a party.

VI. PLAINTIFF'S CLAIMS THAT DEFE NDANTS HAVE MULTIPLIED THIS
PROCEEDING IS BOTH IRRELEVANT AND FALSE

Righthaven expends numerous pages boits i@pposition and its Reply on its Motion t
Dismiss hurling invective at Defendants for portedly “multiplying the proceedings.SeeOpp.
at 2-5; Righthaven Reply ISO NDrat 2-5; Rule 56(d) Decf 6. As an initial matter,
Righthaven’s complaints have no bearing anrterits of Defendant’s motion. Even if

Righthaven’s characterizations wexecurate (they are not), nonetloé issues raised explain wh
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summary judgment is not appropriate or poimtdacd any genuine dispute of material facts.

That said, Righthaven’s complaints are prepostg First, Righthavehas only itself to
blame that this Motion is now pending. Rightba could have easily ended this dispute (and
ongoing fees), by dismissing without conditiorbgrwithdrawing its conditions after Defendan
filed for summary judgment. Instead, Righthavembked that it would be allowed to walk aws
without consequence. Since Righthaven’s disal is contingent on an unacceptable conditio
however, Defendants have no choice but &ppre a defense, and they are doing so.

Second, Defendants are hardly “over-litigating’am effort to accrue fees. Whatever fg
claim Defendants ultimately present will be ewved by this Court for its reasonableness.
Righthaven’s objection that any fee claim, or &ourt award, will be excessive is premature &
best. If there is a time to argue that excessige &e being sought, it will be in response to ar
actual motion to recover them. More impaoitg, however, Defendants’ counsel has done
precisely what was needed to move toward a ptaonclusion of the case — no more, no less

For example, Democratic Underground hadeled initiated discovery, whether or not
Righthaven desires itSeeOpp. at 3. Democratic Underground believes the complaint can b
resolved without discovery—which is why it nexd for summary judgmentNonetheless, the
parties are bound by a Court-ordéiscovery schedule that imposesal deadlines, with expert
disclosure due by March 3@BeeDkt. 54 (“*Joint Discovery Plan and Scheduling Order”).
Righthaven stipulated tiis discovery pla@afterit moved for voluntary dismissaBeeDkt. 42.
Although it could have sought a stay, it did,rend the clock is therefore running.

In order to protect their ability to mountafense, Defendants had to start the discove
process to ensure adequate time to gatliemmation. Defendants were wise to do so, as
Righthaven’s responses have been both wiyimvoefully inadequi, and peppered with
nonsensical objections. Righthaveas thus far admitted or deniedly 5% of the Requests for
Admissions, answered none oéthnterrogatories, and producedaetty zero documents. Opsal

Reply Decl. § 16"? The rest: all objections. These will take time to resolve, and Defendant

12 Righthaven faults Defendants for not returning a proposed protective order over the a3Hmislicay, yet
Defendants offered proposed language over two weeks ago, to which Reghtize/mot responded. In the
meantime, Righthaven has refused to produgedocuments. Opsahl Reply Decl. 1 16-17.
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must proceed on the schedule the Court orderedssuated until the case is dismissed, settled
resolved on summary judgment.

As for Righthaven’s complaint that Defemds pressed to obtaadequate initial
disclosures, that is a “hamster wheRighthaven itself chose to travers8eeOpp. at 3.
Righthaven’s initial disclsures failed to name&ven one individuakith potential knowledge
upon whom it intended to rely atal, choosing instead to ‘discle’sthat there were unspecified
“person[s] most knowledgeable” of certain tg+which is, of course, no disclosure of
witnesses at all. Opsahl Blg Decl. 1 3, Ex. A. When Dendants protested, Righthaven’s
supplement identified an EFF attorney as a vgsgn@n pejorative topics telated to any claim of
defense), buagainfailed to name a single Righthavertwess having discoverable information
Opsahl Reply Decl. 11 4-5, Ex. B. Before finalyreeing to identify individuals, Righthaven
avoided Defendants’ effts to confer for week and then insistetiat Defendants’ local counse
be present for the call, over Defendants’ objectiat his presence was not required. Opsahl
Reply Decl. 11 6-14. Incredibly, Righthaveow complains of the number of attornaétyssisted
attend the callas purported evidence af‘shocking litigation tacticand effort to run up fees
Opp. at 2.

Righthaven’s overblown rhetoric about “inka” fees and “vexatious” litigation is
baseless. Democratic Underground, the targahadverreaching lawsuit, is simply defending

itself and protecting its right to move for fa@sder Section 505 of ¢hCopyright Act.

CONCLUSION

For the foregoing reasons, the Court shoutéresummary judgment on the Complaint in

this action, based both on lack of a volitioaat of copyright infingement, and fair use.

Dated: January 28, 2011 FENWICK & WEST LLP

By: /slLaurence F. Pulgram
LAURENCE F. PULGRAM, ESQ

—F

Attorneys for Defendant and Counterclaiman
DEMOCRATIC UNDERGROUND, LLC, and
Defendant DAVID ALLEN
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