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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

RIGHTHAVEN LLC, a Nevaddimited liability company, Case No. 2:10-01356-RLH (GWF)

Plaintiff,
V.

DEMOCRATIC UNDERGROUND, LLC, a District of
Columbia limited-liability company; and DAVID ALLEN
an individual,

DEMOCRATIC UNDERGROUND, LLC, a District of
Columbia limited-liability company,

Counterclaimant,
V.
RIGHTHAVEN LLC, a Nevada Hited liability company

and STEPHENS MEDIA LLC, a Nevada limited-liability
company,

Counterdefendants.
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CONSOLIDATED OPPOSITION TO COUNTERDEFENDANTS’
MOTION TO STRIKE AND RESPONSE TO REQUEST TO UNSEAL

Contrary to Counterdefendants’ overblovinetoric, there is absolutely nothing
“‘underhanded” in Defendants’ Request to Un&edlibit A to the Pulgram Declaration and its
related filings, and it in no wayiolates the Stipulated Proteai¥rder in this case. Instead,
Defendants made repeated requests to Righthlalv€ (“Righthaven”) and Stephens Media LL
(“Stephens Media”) to dedesignate Exhibit A untiher Stipulated Protective Order or otherwis
explain what portions of it welegitimately confidential—requesthat were first ignored and
later rejected without explanan. Counterdefendants thenitea over three weks to even
suggest that any improper procegltnad been followed (none had); failed to address any suc
procedural concern to Defendants; and instragped this on the Coustdoorstep. Meanwhile,
absent from any of Counterdefiants’ filings is any justifid@on whatsoever for the continued
sealing of these documents or their designatidiCasfidential Attorneys’ Eyes Only” in this
case. See Dkts. 87, 88, & 89. As fully explained lo&, Defendants’ actions have been
consistent with the Stipulated Protective Order and, accordingly, Stephens Media’s Motion
Strike (Dkt. 87 & 89) and Righaiven’s Response, and accomgag request for an order to

show cause (Dkt. 88), are bkess and should be rejected.

The Stipulated Protective Ordgpecifically authorizes Defendts to request that any of
the documents in question be placed in the public record, regardless of any formal dedesig
procedures that party may also seek to pur§eeDkt. 65 § 17. Specifically, the Stipulated
Protective Order provides that'#hall not preclude any Party frofr) applying to the Court for
an order permitting the disclosure or use of information or discovery material otherwise
prohibited by this Stipulated Protective OrdeDkt. 65 { 17. While simultaneously seeking to
resolve the issue consensually by the proeesiunder paragraph 19, Defants also exercised
their right under paragraph 17 to seek leave ftimenCourt to have Exhibit A and its related
filings placed in the public recordsee Dkt. 73 (Defendants’ Conditional Request to File
Documents Under Seal). Pursuant to thatiano which was served on Counterdefendants vig

ECF along with a proposed order, thisutx entered its March 8 Order, providing
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Counterdefendants with a duty to responty if no stipulationwas reached with Defendants. |
there were to be no stipulati, the Court granted Counterdefendants the full 14 days of time
available to respond to any motion in whiclstgply a justification for sealing, with a reply

seven days later. Dkt. 75 (Order Granting Conditional Motion to File Documents Under S¢g

Counterdefendants have ignored ourt’s order to provide jtiication, filing nothing within

the 14 days required, and providing nstification in the three recently filed briefs on the topig.

Their misreading of the Stipulated Protectivel@rdoes not relieve them of the duty the Court
imposed.

Defendants pursued the parallel path of lmoMotion and an effort to obtain consensug
dedesignation from Righthaven and Stephendidbecause, based on their long history of
refusal to even engage with Defendants onudexpdiscovery, consensual resolution seemed
unlikely. Defendants’ decision has only beg@mdicated by Counterdefendants’ refusal to
negotiate, or attempt to justify, any designation of ExhibitSée Dkt. 86 (“Webb Declaration”)
19 2-4.

Defendants first broached these isswely a month ago, on March 3, 2011, when
Defendants requested that Rightéia and Stephens Media agreeléalesignate Exhibit A to the
Pulgram Declaration under the terms of the Séfad Protective Order, prior to submitting thes
documents conditionally under seal to the CoGee Webb Decl. § 2. On March 4th, having
received no response from Righthaven or StepiMedia, Defendants submitted Exhibit A and
its related filings to the Couunder seal in compliance withetlStipulated Protective Order,
further noting their belief thdahe documents were inappropriatelgsignated. Dkt. 73. Later, o
March 9th, still having received mesponse from either Righthaven or Stephens Media withi
the five days provided by the consensual pdace, Defendants again requested dedesignatio
Exhibit A or that Counterdefendts provide any proposed retiaos. Webb Decl. 3. Both
Righthaven and Stephens Medifused this request with nxglanation. Webb Decl. 1 3-4.
Given this, Defendants were completely justified@eking relief from the Court in the instant
Request to Unseal. The procealurbjection represents a traaspnt effort to delay unsealing,

and nothing more. Accordingly, this Court idided to unseal Exhibi at this time.
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Moreover, regardless of the fact that Defants’ Request to Unseal was entirely

appropriate under the Stipulated Protective Qridte Court clerk on March 30, 2011, reclassified

Defendants’ reply as a Motiorif Defendants’ request & motion to unseal, then
Counterdefendants already have in place the procedure they apparently prefer, and 14 day
oppose it. One way or the other, Counterdefetsdaust stop avoiding the merits, and explair
why Exhibit A is properly sealed. While Defendsbelieve that it is strongly in the public
interest that Exhibit A be unseal as soon as possible, if nesaay, Defendants will respond to
any arguments Counterdefendants may raise.

CONCLUSION

For the foregoing reasons, Defendants eetfplly request thaCounterdefendant

Stephens Media’s Motion to18¢e be DENIED, Righthaven’s geiest for an Order to Show

Cause be DENIED, and that Defendants’ Requeshseal be GRANTED. In the alternative, if

this Court would like to give the Counterdefenttaone last chance jastification, Defendants
respectfully request that thiourt order the Counterdefendants to oppose the Request to Urj

no later than April 12, 2011. Defendants waply to any such opposit one week later.

Dated: March 31, 2011 FENWICK & WEST LLP

By: /slLaurence F. Pulgram
LAURENCE F. PULGRAM, ESQ

Attorneys for Defendant and Counterclaiman
DEMOCRATIC UNDERGROUND, LLC, and
Defendant DAVID ALLEN
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