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FOR THE FOLLOWING REASON(S):

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: DEBRA A. JAMES PART 59
Justice

"FACEBOOK, INC., MICHAEL DAUBER, JEFFREY

DENISE E. FINKEL, Index No.: 102578/09
Plaintiff,

Motion Date: __06/02/09

-V- Motion Seq. No..__01

SCHWARTZ, MELINDA DANOWITZ, LEAH HERZ, Motion Cal. No.. __ 7

RICHARD DAUBER, AMY SCHWARTZ, ELLIQOT
SCHWARTZ, MARTIN DANOWITZ, BARI DANOWITZ,

"ALAN HERZ and ELLEN HERZ,

Defendants.

. Notice of Motion/Order to Show Cause -Affidavits -E&E

- Replying Affidavits - Exhibits

The following papers, numbered 1 to 5 were read on this motion to dismiss.

P MBERED

A

Answering Affidavits - Exhibits

Cross-Motlon: OYes B No ICQMITy

Upon the foregoing papers,

The court shall gfant defeﬁdant Facebook’s motion to dismiss
this defamation action against it because Facebook is immune from
liability under thé Communications Deéency Act of 1996 as an
interactive computer service.

According to the movant, Facebook is a “social networking”
internet website that is open to the public. The website allows
members to communicate with each other via “group pages” and to

set up and post content to profiles and groups.

Check One: 1 FINAL DISPOSITION K NON-FINAL DISPOSITION
Check if appropriate: [0 DO NOT POST [0 REFERENCE




Plaintiff in opposition to the motion states that she was a
member of the Facebock website while attending high school in
January 2007. Four of the defgndants in this suit, Michael
Dauber, Jeffrey Schwartz,'Meliﬁda Danowitz and Leah Herz, were
classmates of plaintiff and aléo members of the Facebook website.
The complaint alleges that the four classmates-defendants created
a group on the website and posted defamatory statements with
negative sexual and médical connotations.

Facebook seeks dismissal based upon the Communications
Decency Act of 1996 (47 USC 230 et seq) that provides immunity to
interactive computer services from civil.liability for defamatory
content.

Section 230 prévides.that “no brovider or user of an

interactive computer service shall be treated as the

publisher or speaker of any information provided by

another information content provider,” id. §230 (c) (1),

and that ™“no cause of action may be brought and no
liability may be imposed under any State or local law

that is inconsistent with this gsection,” id.
§230 (e) (3). Section 230 (c) thus immunizes internet
service providers from defamation and other,

non—-intellectual property, state law claims arising from
third-party content. See Gucci Am., Inc. v Hall &
Assocs., 135 F Supp 2d 409, 417 (SD .NY 2001) (citing
legislative history of the CDA); see also Zeran v_Am,
Online, Inc¢., 129 F 3d 327, 330 (4th Cir 1997) (holding
that ‘lawsuits seeking to hold a service provider liable
for its exercise of a publisher’s traditional editorial
functions-such as deciding whether to publish, withdraw,
postpone or alter content-are barred’. by the CDA);
Barrett v Rosenthal, 40 Cal 4th 33, 51 Cal Rptr 3d 55,
146 P 3d 510, 518 n 9 (2006) (collecting cases).”




Murawski v Pataki, 514 F Supp 2d 577, 591 (SD NY 2007).

Plaintiff’s opposition to the motion does not dispute that
Facebook qualifies as an interactive computer service under 47.
USC 230 (f) (2) but plaintiff argues that because it is alleged
‘that Facebook’s Terms of Use grant the movanf an ownership
interest in the alleged defamatory content, the immunity granted
by 47 USC 230 (c) is unavailable. Plaintiff’s argument is
meritless. |

- "By its plain language, §230 creates a federal immunity tg'
any cause of action that would make service providers liable for
information originating with a third-party usér'of the servicel
Specifically, §230 precludes courts from entertaining claims that
would place a computer service provider in a publisher’s role.
~Thus, lawsuits seeking to hold a service provider liable for its
exercise of a publisher’s traditiénal editorial functions-such as
deciding whether to publish, withdraw, postpone or alter
content;are barred. . . Congress made a policy choice, hoWeverL
not to deter harmful online speech through the separate route of
imposing tort liability on companies that serve as intermediafieé

for other parties’ potentially injurious messages.” Zeran v

America Online, Inc., 129 F 3d 327, 330 (4" Cir 1997).
“Ownership” of content plays no role in the Act’s statutory
scheme. The only issue is whether the party sought to be held

liable is an “interactive computer service” and if that hurdle is



surmounted the immunity granted by 42 USC 230 (c) (1) 1is
triggered if the content was provided by another party.

“Congress has made a different policy choice by providing
immunity even wheré the interactive service provider‘has an
active, even aggreésive role in making available content prepared
. by oﬁhers. In some sort of tacit quid pro quo arrangement with
the service provider community, Congress has conferred immunity
from tort liability as an incentive to Internet service providers
to self-police the Internet for obscenity and other foensive
material, even where the self-policing is unsuccessful or not

even attempted.” Blﬁmenthal v_Drudge, 992 F Supp 44, 52 (D DC

1998) .

The allegations in the complaint establish that Facebook is
entitled ta the liability shield conferred by the Communications
Decency Act and therefore the court shall dismiss this action
against the movant as there is no claim Facebook had any hand in
creéting the éontent. The court shall deny movant’s application
for sanctions as the plaintiff’s'argument as to liability based
upon the ownership of defamatory content court is not cdntrary to
any prior precedent nor does the movant cite any precedent that
renders such an ardument ffivolous.

Accordingly, 1t 1is
ORDERED . that the motion of FACEBOOK, INC., seeking to

dismiss the complaint against it is GRANTED; and it is further




ORDERED that the Clefk is directed to enter judgment
DISMISSING the action against FACEBOOK, INC., and upon service of
this Order with notice of entry upon all parties and the Clerk of
the Couhty and the Clerk of the Trial Support Offiée (Room 158,
60 Centre Street), the Clerks aré directed to amend their records
by amending the caption in this action to reflect the dismissal
against FACEBOOK, INC., by removing said defendant from the
amended caption; and it is further

ORDERED that the remaining partieé shall appeér at a
preliminary conference on October 6,.2009, ét 9:30 A.M, in Part
59, Room 1254, 111 Centre Street, New York, New_Yofk 10013.

This is the decision and order of the court.

Dated: September 15, 2009 | "ENTER:

‘J-lé_i A !'1 £t
J.S.C |

" DEBRA A. JAMES
| - J.S.C.

_ .FILED.
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Sutton, Theresa A.

From: Sutton, Theresa A.

Sent: Monday, October 18, 2010 2:00 PM
To: ‘Jonathan B. Goldsmith'

Cc: Dalton, Amy

Subject: RE: Goldsmith v. Cooper

M. Coldsmith-

If you persist in pressing your neritless clains agai nst Facebook, in light of clear,
undi sput ed precedent, Facebook will seek sanctions, including its attorneys' fees and
costs.

Pl ease read the cases | sent to you and then read Rule 11 and the obligations it places on
attorneys. Facebook will not settle this case by paying you, as you do not have clains
against it.

Ther esa

————— Original Message-----

From Jonathan B. Goldsmth [mailto:JGol dsm t h@ aw osen. conj
Sent: Friday, Cctober 15, 2010 5:07 PM

To: Sutton, Theresa A

Subject: Re: Goldsmth v. Cooper

Thanks. Is your firmfacebook's Nevada counsel ?

| would need to fully read these cases to forman opinion of the relation if any to the
case at hand, and I will do so. However, | amnot inclined to stipulate to any type of
di sm ssal solely on the basis of non-binding case | aw.

I would at the very least want to argue the issue of dismssal, if Facebook brought it, in
front of the Nevada state court. If | received an unfavorable ruling |I could appeal
directly to the Nevada Suprene Court.

On the other hand, | amopen to discuss settlenent possibilities. | would stipulate to
dismss with prejudice for a settlenent of $25,000.00, which could be kept confidenti al
and wi thout facebook admtting any liability. Please let nme know if this offer is
acceptable. If not, I will likely file an offer of judgment, which in Nevada, if you
don't know, allows nme to obtain attorney's fees by statute if not accepted and | receive a
nore favorable ruling at trial.

Jonat han B. Goldsnith, Esq.
Rosenfeld & Rinato

9029 Sout h Pecos Road, #2800
Hender son, Nevada 89074

702. 386. 8637 (phone)

702. 385. 3025 (fax)

j gol dsmi t h@ awr osen. com

On Cct 15, 2010, at 4:48 PM "Sutton, Theresa A " <tsutton@rrick.con> wote:

> M. Goldsmth-

>

>

>

> ] amwiting to follow up on our phone conversation this afternoon in which | asked that
you di sm ss Facebook fromthe Goldsmth v. Cooper matter, currently pending in the dark
County District Court. As | also nentioned, the Comruni cati ons Decency Act, 47 U S.C. 8§
230, i muni zes Facebook fromliability for the types of activity alleged in the Goldsnmith
conplaint. | have attached several decisions related to the CDA imunity. | also have
attached a decision froma New York Suprene Court, in which the Court specifically found
t hat Facebook is a provider of interactive conputer services and, thus, imune from

1



iability pursuant to the CDA under circunstances anal gous to those asserted here.

vV VvV~

> While | understand that you disagree with the outcone in these cases, courts have
treated Section 230(c)(1) immunity as "quite robust, adopting a relatively expansive
definition of '"interactive conputer service' and a relatively restrictive definition of
"information content provider.'" Carafano v. Metrosplash.com Inc., 339 F.3d 1119, 1123
(9th Cir. 2003). Facebook is confident the Cark County District Court will follow well -
est abl i shed precedent and encourages you to dism ss Facebook fromthis case, as there is
no basis for asserting clains against it.

>

| look forward to resolving this expeditiously.

Ther esa

o
ORRI CK

Theresa A. Sutton

Orick, Herrington & Sutcliffe LLP
Silicon Valley Ofice

1000 Marsh Road, Menlo Park, CA 94025
650. 614. 7307 (Voi ce)

650. 614. 7401 ( Fax)

tsutton@rrick.com

www. orri ck. com
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IRS Gircular 230 disclosure:

To ensure conpliance with requirenments inposed by the IRS, we inform
you that any tax advice contained in this comunication, unless
expressly stated otherwi se, was not intended or witten to be used,
and cannot be used, for the purpose of (i) avoiding tax-related
penal ti es under the Internal Revenue Code or (ii) pronmoting, marketing
or reconmendi ng to another party any tax-related matter(s) addressed
her ei n.
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NOTICE TO RECIPIENT: THI'S E-MAIL IS MEANT FOR ONLY THE
| NTENDED RECI PI ENT OF THE TRANSM SSI ON, AND MAY BE A
COMVUNI CATI ON PRI VI LEGED BY LAW | F YOU RECEIVED TH' S E-
MAIL I N ERROR, ANY REVI EW USE, DI SSEM NATI ON,

DI STRIBUTI ON, OR COPYING OF THIS E-MAIL IS STRICTLY
PRCHI BI TED. PLEASE NOTI FY US | MVEDI ATELY OF THE ERROR BY
RETURN E- MAI L AND PLEASE DELETE THI S MESSAGE FROM YOUR
SYSTEM THANK YOU I N ADVANCE FOR YOUR COOPERATI ON

For nmore information about Orick, please visit
http://ww. orrick. com

<Zeran v. ACL. pdf >

<Batzel v. Smth. pdf>

<Bl unent hal v. Drudge. pdf >
<Carafano v. Metrospl ash. pdf >
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