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2
3
UNITED STATESDISTRICT COURT
4
DISTRICT OF NEVADA
5
* k%
6
7
8
GABRIEL HERNANDEZ, et al, 2:10-cv-02132-PMP -VCF
9
Plaintiffs,
10
VS. ORDER
11
CREATIVE CONCEPTSet al., (Motion for Protective Order Protecting the
12 Confidentiality of Privileged Documents
Defendants. Produced on April 12, 2013, #255)
13
Before the court is the defendant NPMstion for Protective Order Protecting Confidentiality
14
of Privileged Documents Produced on April 12, 2018255). Plaintiffs filed an Opposition (#260),
15
and defendants filed a Reply (#262).
16
A. Relevant Background
17
Plaintiffs filed their first amended complaint on November 1, 2010, in the Eighth Judicial
18
District Court, Clark County, Nevada, against def@nts asserting claims for (1) breach of contract
19
(against Creative Concepts), (2) breach of contfagainst Northern Pipeline & NPL), (3) breach| of
20
confidential relationship, (4) breach of fiduciary duty, (5) fraudulent inducement, (6) fraudulent
21
inducement, (7) negligent misrepresentation, anch@jligent misrepresentation. (#1-3). Plaintiffs’
22
amended complaint arises from their employment with Northern Pipeline Construction and NP
23
Construction Co. (hereinafter jointly referred @e “NPL”) and immigration issues handled by John
24
Speidel of Speidel Enterprises, Inc. d/b/a as @Grea&oncepts and Creativeoncepts Inc (hereinafter
25

jointly referred to as “Creative Concepts”)d. Creative Concepts and NPL allegedly represente

d to

plaintiffs that they would help plaintiffs bee® United States citizen through a labor certification
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program (hereinafter “Program”)ld. Plaintiffs agreed to certain terms and entered into contracts in

November of 2002 with Creative Concepts to heggsisting plaintiffs in becoming citizent&d. The

parties agreed that $20 or more would be deducted from the plaintiffs’ paychecks as payment

for the

services. Id. Plaintiff alleges that “the entire five-plus year process was a sham concocted” by

supervisors and managers at NPL with the assistance of other defendants.” (#29).

Defendants removed the action to this court on December 8, 2010, based on federal
under 28 U.S.C. § 1331.#)). Plaintiff filed a second amended complaint on June 27, 2011, a
new parties. (#29). On September 22, 2011, thiepdiled a discovery plan and scheduling orc
seeking a discovery cut-off date of July 21, 20¥254). The court signed the discovery plan

scheduling order (#54) on September 28, 2011. (#%#90). On August 22, 2012, the parties fi

another stipulation to extend deadlines. (#10Bie court signed thgtipulation on August 23, 2012.

(#104).

On October 29, 2012, plaintiffs filed a motiem compel. (#111). On November 27, 20
defendant NPL filed a motion for leave to file excess pages (#118), an opposition to the m
compel (#119), and a motion for protective or@#120). On December 19, 2012, plaintiffs filec
second certificate of conference (#129) and a replsupport of their motion to compel (#130). (
December 27, 2012, defendant NPL filed a replyupp®rt of its motion for protective order (#133)
motion for leave to file response to plaintiff€@c®nd certificate (#129) (#134), and its response tc
certificate (#135). Defendant NPL filed a motion for summary judgment on January 4, 2013.
On January 6, 2013, defendant NPL filed a motoostrike plaintiffs’ expert. (#138).

The court entered a minute order on January 11, 2013, scheduling a hearing on the n
compel (#111) for February 12, 2013. (#141). Plémftiled a notice of onflict with the schedule
date (#142), and the defendant NPL filed a respdhereto (#145). NPL filed a motion for sanctic

(#143) and a motion to comp@il44) on January 14, 2013. On January 16, 2013, the court iss
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minute order stating that “a hearing on the MotionLieave to File Responsive Brief in Excess of P

Limitation (#118), Motion for a Prettive Order (#120), and Request for Leave to Provide Respo

age

nse to

Plaintiff's Second Certificate of Conference (#18tscheduled for February 12, 2013 at 10:00 a.m. in

Courtroom 3D, and that a hearing on the Defendart Géhstruction Co.’s Motion to Strike Plaintiff

~

D

Designation of Expert Witness Dale Schwartzg.Eend Accompanying Deficient Expert Report and to

Preclude Mr. Schwartz from Testihg (#138) is scheduled for Jamy&5, 2013.” (#147). The parties

filed a stipulation to reschedule the February 12, 2013, hearing. (#150). Plaintiffs filed an oppo

sition

the motion to strike (#138) on January 20, 2013 (thagsastipulated for an extension of the respanse

deadline (#154)), and filed a notice of supplement to expert report on January 22, 2013 (#153).

The court held a hearing on the motion toksti#138) on January 25, 2013 (#157), and issued a

written order on January 30, 2013, granting in part and denying in part the motion to strike

(#162). On February 9, 2013, deflant NPL filed a SEALED motion for summary judgment (#1

(#13!
70)

and a motion to seal (#171). Plaintiffs filedaposition to the motion for sanctions (#143) and motion

to compel (#144) on February 120)13. (#172). On February 15, 20818fendant NPL filed a reply i
support of its motion for sanctions (#143) and motion to compel (#144). (#176). The court
hearing on the pending discovery motions (#111, #118, #120, #134, #143, #144, and #171) on
19, 2013. (#178).

Plaintiffs asserted in their motion to compel that despite the representations made to p
“no such law existed that would allow an employesponsor illegal aliens present in the United St
for an adjustment of their immigration statuarid that “the unique opportunity provided by the LI
Act expired on April 30, 2001 and has never been extend@tl11). Plaintiffs stated that one of
key fact issues in this case wokk: “Did NPL know that the Prograaf was a fraud and when did [NP

know it?” Id. Plaintiffs asserted that at some pointPINknew that the Program would not, could n
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and never would, result in the plaintiff[s] being able to legally adjust [their] status,” and that the

guestion isvhen did NPL know. Id.
Plaintiffs contended that the privilege log prodd (Exhibit 1) demonstrates that Mr. Prin

contacted an immigration attorney named Chridj8iie early 2004, a purported expert in immigrat

gle

on

law, and that “[nJumerous meetings, memos amétommunications were held in early 2004 between

Rick Pringle and Chris Brelje.ld. NPL claimed these communications are “attorney-client” and work-

product privileged, and the plaintiffs argue that several exceptions to these privileges &pply.

Defendant NPL sought a protective order and arguedtibadocuments withheld pertain largely to:

Mr. Pringle’s communications with specified NPL @oyees to obtain information required to prov

legal advice; (b) Mr Pringle’s communicationsith NPL to convey legal advice; (c) his

communications with Mr. Brelje fathe purposes of receipt of legal advice, or to enable Mr. Bre

provide that advice; (d) Mr. Pringle’s notes of casations where he carried out those functions;

(e) communications between NPL employees andratbansel for NPL in order to provide legal

advice, such as preparing declarations in dthgation and workers compensation claims. (#120).

On February 20, 2013, the court entered an order granting in part and denying in part pl

(a)
de

je to

and

aintiff:

motion to compel (#111) and defendant NPL’s motior protective order (#120). (#179). The court

held that, “in the circumstances of this case hftproper procedure for asserting the attorney-c
privilege as to particular documents, or portions thereof, [is] for [NPL] to submititheamerafor the
court's inspection, providing an explanation of hihe information fits within the privilege.”In re
Horn, 976 F.2d 1314, 1318 (9th Cir. 1992)(quotinge Grand JuryWitness (Salas}p95 F.2d 359, 36
(9th Cir.1982)).” Id. The court stated that “[p]laintiff has made a sufficient showing that the c
fraud exception and the “at issue” exception mayedeing on the content of the logged docume
apply to one or more of the communications rémgeknowledge of the status of immigration law wh

the Program was in effectfd. The court also stated that:
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The remaining claims against NPL are (1) breach of confidential relationship, (2)
negligence, to the extent not based on negligent supervision of managers, (3) fraudulen
inducement, and (4) civil RICO.(#29). The court finds thathat NPL knew regarding
immigration laws and whether the Program would result in the plaintiffs obtaining legal
status andvhenNPL gained this knowledge is relevant to the remaining claims against
NPL. Oppenheimer Fund437 U.S. at 351. The cdurecognizes, however, the
importance of the attorney-client privilege and the confidentiality afforded to
communications between an attorney andtlfer the purpose of obtaining legal advice.
Richey 632 F.3d at 566.

Id. The court ordered that, “on or before March 5, 2@E3endant NPL must provide to the court for
in camerareview all documents identified in the priwgle log (#111 Exhibit 1) that contain t
following words or phrases, or any portion therétiamigration and Naturalization Act,” “INA,” “8
245(i),” or “LIFE Act.” If the entire produatin exceeds 50 pages in length, defendant NPL
provide the documents on disks in searchable PDF fornizat.”

On March 5, 2013, defendant NPL filed a oetiof production of documents ordered for

camerainspection by the court (#184) and submitted to the court the defendant’s amended privi

—+

an

must

ege I

and a disk containing documents that fall withia garameters of the court’'s February 20, 2013, order

(#179). On March 13, 2013, thewt issued an order on the camerareview of the submitte

documents. (#190). The court held thaveral of the logged documents reveal wihefiendant NPL

knew about the immigration laws and risks associati¢tal the Program (compared to what it disclo

sed

to plaintiffs) and_whenNPL gained this knowledge, which is relevant to plaintiff's claims against

defendant NPL for breach of confidential relatiops negligence, fraudulent inducement, and civil

RICO (as discussed aboveeeFederal Rule of Civil Procedure 34(&ppenheimer Fund v. Sandge
437 U.S. 340, 351 (1978) (citation omitted)(for discovery purposes, relevance means only
materials sought are reasonably calculated to le#ltetdiscovery of admissible evidence),” and fo
that the “at issue” and the crime-fraud exceptions apply to several logged documdenihe court

also held that “the attorney work-product rule does protect NPL from disckure of the five logge

rs
that tl

und
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documents the court orders producedld’ The court ordered the defendant NPL to produce portions

of five of the logged documentsd.
On March 15, 2013, the defendant NPL filed a oofior clarification of the court’s March 1
2013, order (#190), asking this court for clarification didction as to the portions of the court’s or

pertaining to questions permitted in depositions efdhthors and recipients of the documents ord

3,
der

ered

produced. (#192). The court issued a mirarger on March 19, 2013, scheduling a hearing on the

motion for clarification (#192). (#193). Also dvarch 19, 2013, the court issth an amended ord
requiring delivery of the logged documents to the undersigned Magistrate Judge’s chambers.

On March 21, 2013, defendant NPL filed anemtijon to this court’s order regardingcamerareview

er

(#19

(#190) (#195), and an emergency motion to stafendant NPL’s production of logged documents

(#196). On March 25, 2013, defendant NPL fileceeosid emergency motion to stay defendant NF
production of logged documents. (#199).

On March 26, 2013, the court issued an order granting the defendant NPL’'s motion

U

L's

to ste

(#199) and staying the production pending reviekhefundersigned’s order. (#203). Also on March

26, 2013, plaintiffs filed an emergency motion foraesideration of the court’s order granting stay
document production (#203). (#204). On April 5, 2013, the Honorable District Judge Phillip Pro
an order overruling the objections to this court’s order regariirgamerareview (#185 and #195
ordering defendant NPL to disclose the five logged documents with the redactions as identifie
undersigned’s order (#194) on or before April 2213, and denying as moptaintiffs’ emergency
motion for expedited review and reconsideration of the motion to stay (#204). (#223).

On April 9, 2013, defendant NPL filed a motiorr iarification of the court’'s April 5, 2013
order (#229), and the court issued an order granting the motion for clarification (#229) and sta
defendant NPL’s production of the five logged doeumts “shall not constitute a waiver by Defend

NPL Construction Co. of its objection that the documents produced are covered by the attorn

of
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privilege and/or work product doctrine as claim®dDefendant NPL Construction Co. in this ca

(#230). On April 12, 2013, defendadPL filed a notice of production of documents ordered prod

Se”

uced

by court orders (#190, #194, and #223}#231). On May 13, 2013, defendant NPL filed the instant

motion for a protective order protecting the coefitiality of the privilegd documents produced on

April 12, 2013. (#255). Plaintiffs filed an oppiien on May 28, 2013 (#260), and defendant NPL f
a reply on June 7, 2013 (#262).

Motion for Protective Order

A. Relevant Facts
Defendant NPL state that the parties agreeaddfiéed a stipulated protective order (#86) wh
the court signed on May 23, 2012 (#87), providing doparty to designate certain documents

contain information that meets the definition“@bnfidential Information” as “Confidential.ld. The

led

ch

that

protective order further provides that “Confidential Information” is defined as information including,

but not limited to, “proprietary information concerning the internal operations, processes and procedur

of NPL not generally known and which would lnd an economic or strategic value to their

competitors...” (#87). The stipulated protective order states that the party may designate docume

confidential, and that the corresponding party may oltfettte designation withihO days: if the partie

cannot resolve the issue, the moving party may file a motion for protective order within thirtyidlays.

(7]

Defendant NPL designated the five logged documents as “Confidential” and produced them 1

plaintiffs on April 12, 2013. (#255) Plaintiffs objected to this designation on April 12, 2018.
(Exhibit 2). The parties attempted to resolvis tissue informally, but were unable to do shl.
Defendant NPL filed the instant motion on May 13, 20IB.

B. Arguments

Defendant NPL askbis court to issue a protective order regarding the five logged docu

produced pursuant to this court’'s orders (#190, #194, and #223), and argues that “there

ments

exist:
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substantial risk that Plaintiffs or their counsel: (1) will publicize or disclose to third parties
privileged documents or their substance; or (#) fve these privileged documents or disclose

substance of these privileged documents in subsefjliiegs with the Courtrendering them exposed

these
the

to

the public.” (#255). Defendant NPL represents ®dburt that the “[p]laintiffs’ counsel has already

publicized descriptions of the Court’'s March and April orders on his web site,” and that “there is a tru

risk that he may go further by publicizing or disstgg to third parties the actual privileged documents

themselves.”ld (Exhibit 1 Excerpts from plaintiffs’ counsel’'s website).

To prevent this from occurring, defendant NPL asserts that the court should enter a protecti

order that does the following:
(1) restricts any party who has received the privileged documents from using the pri
documents, or the information contained therein, for any purpose other than this case (subje

further order of the Court restricting or precluding their use as evidence);

vilege

Ct 1O «

(2) prohibits publication or disclosure of the privileged documents, or the information containec

therein, in any manner to non-parties without aseorequiring those parties’ acknowledgment of
application of such an order; and

(3) requires any party who files any of the geged documents as an exhibit, or any mot

the

on,

pleading, paper or response/opposition thereto that includes the substance of any privileged docum

to file that exhibit, motion, pleading or paper undeal pursuant to the procedures of the United S

District Court District of Nevada’s Case Management/Electronic Case Filing System (“CM/ECF").

Id.

Defendant NPL argues that “[b]ased upon régamecedent from the Ninth Circuit Court
Appeals, privileged documents, as a matterlaf, fall under the category of those that &
“traditionally kept secret,” meaning compelling reas are not needed for an order requiring that

be filed under sealSee Lambright v. Rya$98 F.3d 808, 820 (9th Cir. 201Xamakana v. City &

tates
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County of Honolulu447 F.3d 1172, 1184-85 (9th Cir. 2006)d. Defendant also argue that “even if

this were not the case, ample precedent supporggapesition that the public’s interest in honoring

the

attorney-client privilege and work product doctrine, as a matter of law, outweigh the public’s interest i

accessing the courts and presents a compelling reason for a protective order requiring the privilec

documents be filed under se8lee, e.g., Asdale v. Int'l Game Technojagyg. 3:04-CV-703-RAM,

2010 WL 2161930 (D. Nev. May 28, 2010)d.

Plaintiffs assert that the logged documents “NPL was ordered to produce do not contain ar

information as to how NPL runs itsusiness, nor do[] [they] contain any trade secrets or inform

regarding any research or development NPL has coediue its relevant field,” and they “do not

ation

fit

under the definition of “Confidential Information” astdd in the Stipulated Protective Order.” (#260).

Plaintiffs argue that the motion should be denied because (1) “[tlhe Public Will Not Be Harmed By A

Lack Of Protective Order In This Case Because The Documents Are Not Privileged And Are Not Th

Category Of Documents “Traditionally Kept Secrdf) “NPL Has Not Made The Requisite Spec
Showing Of Good Cause In Support Of Its Requestd-Brotective Order,” and (3) denial would se
the court’s interest in preserving judicial resourdels.

Defendant NPL argues in their reply that plaintiffs’ discussion regarding these docume
falling under the definition of “Confidential Information” provided in the parties stipulated prote
order (#87) is a “red-herring,” as the protective order has little relevance to its motion.
Defendant NPL asserts that the District Judgeter overruling defendant’s objections clearly stz
that:

In addition to the above evidence, an in camexéew of the identified five documents

could lead a reasonable fact finder to detee"NPL used Brelje’s advice to determine

when the risks of its course of conduct outweighed the benefitsevilence does not
compel that conclusigrand it is not the only reasonable view of the evidence.

f
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(#223)(emphasis added by defendant). Defendant NRéssthat “[g]iven that the burden of proof f
the application of the crime-fraud exception in alaase in the Ninth Circuit is “preponderance of
evidence,” the evidence supporting the existence of the crime-fraud exception, shoul
“compel[led] the conclusion” that the exception applied, if it did. But that Court was clear that w
the case.”ld.

Defendant NPL also states that the court’s order (#230) granting the motion for clarif
belies plaintiffs’ assertion that the crime fraexiception has extinguished defendant’s privilege
respect to the documents at issud. The court held in it order thdDefendant NPL Constructio
Co.’s production to other parties of the documentapled to be produced by and listed in the Or¢
at Docket Nos. 190 and 194 as well as the Ordé&yoaket No. 223 shall natonstitute a waiver b
Defendant NPL Construction Co. of its objection that the documents produced are covered
attorney-client privilege and/or work product dawtr as claimed by Defendant NPL Construction
in this case.” (#230). Defendant NPL argues that “[i]f the Court held that the crime-fraud ex
extinguished the privileged nature of the documents/ould have surely denied NPL’'s Motion f

Clarification as moot.” (#262).

or
the
d ha

as NC

icatior
vith
n
ders
y
by tl
Co.
ceptio

or

Defendant NPL argues that “reality is that an order that requires the production o

asserted-privileged documents in the discovery phase of a case pursuant to the crime-fraud ex
the attorney-client privilege is very often not nesarily the final word on whether that exception v
be applied to allow those documents to actually be used in the ddse.Defendant NPL also argué
that “[t]he interests supporting the Court’s enterangrotective order exist irrespective of whether
Court has formally found the attorney-client coomeations and work product to be “privilegedId.

Defendant NPL contends that “[tihe compellingemnests of NPL and the public at large in NP

attorney-client communications and work productnbekept confidential originate not when t

! Defendant cite&Jnion Camp Corp. v. Lewi885 F.2d 143, 144 (4th Cir. 1967) aHdines v. Liggett Grp. Inc975 F.2d 81

ceptio
vill
2S

the

he

(3d Cir. 1992) in support of their position.
10
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elements of the attorney-client privilege or wgkoduct doctrine are met and the elements of
exception are not met. Rather, those interestst edien such documents relate to the attorn

representation of a client in any respedd’

any

A

Defendant NPL asserts that they have met their burden of demonstrating not just good cause,

compelling interests that support a protective ordet. Defendant NPL states that “the facts

are

undisputed that each of the documents is eitheasittomney-client communication or contain attorney

work product, which NPL has contended are prgei@,” and that “[clonsequently, a particularized

showing of not just good cause but compelling reges have been made with respect to each

document.” Id. Defendant NPL also states that “[e]achtioé documents contain or evidence either

attorney-client communications or attorney wgmoduct showing a discussion of immigration |

aw

issues or evidencing NPL’s consultation of outsidmigration counsel, which if viewed by a customer

or potential customer out of context could, lea@oerroneous conclusion that NPL presently employs

or might presently employ undocumented workersiteatb doubts as to whegr NPL could fulfill its
commitments or remain in business to complete the projects for which it is biddiihg.”

Defendant NPL'’s final argument is that the requested relief does not prejudice plaintiffs

in an

way, as all such an order would do is “restrict thisg of the documents only to their case (subject to an

order precluding such use as evidence), prohibit the documents’ publication or disclosure
parties, and require that the documents or any document containing their substance be filed un
Id.

C. Relevant L aw/Discussion

Defendant NPL asks this court to enter an order that:

(1) restricts any party who has received the privileged documents from using the pri
documents, or the information contained therein, for any purpose other than this case (subje

further order of the Court restricting or precluding their use as evidence);

11

to thi

der se
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(2) prohibits publication or disclosure of the privileged documents, or the information containec

therein, in any manner to non-parties without an order requiring those parties’ acknowledgment of tl

application of such an order; and

(3) requires any party who files any of the gaged documents as an exhibit, or any motjon,

pleading, paper or response/opposition thereto that includes the substance of any privileged docum

to file that exhibit, motion, pleading or paper undeal pursuant to the procedures of the United States

District Court District of Nevada's Case Mamment/Electronic Case Filing System (“CM/ECE").
(#255).

The court finds that a discussion of the naturattwrney-client privileged material is warranted.
The Ninth Circuit held irKamakana v. City and County of Honolu#id7 F.3d 1172, 1178-89 (9th Cir.
2006), that:

Unless a particular court record is one “traditionally kept secret,” a “strong presumption
in favor of access” is the starting point. ... Atgaseeking to seal a judicial record then
bears the burden of overcoming this strong presumption by meeting the “compelling
reasons” standard. ... that is, the party must “articulate[ ] compelling reasons supported
by specific factual findings,” that outweigh the general history of access and the public
policies favoring disclosure ....

In general, “compelling reasons” sufficient to outweigh the public’s interest in disclosure
and justify sealing court records exist when such “court files might have become a
vehicle for improper purposes,” such as the use of records to gratify private spite,
promote public scandal, circulate libelous statements, or release trade secrets. ... The
mere fact that the production of recsrdnay lead to a ligant's embarrassment,
incrimination, or exposure to further litigation will not, without more, compel the court to
seal its records.

The court inKkamakanaalso recognized that the consequeata document being categorized as

one that is “traditionally kept secret” are drastibere is no right of access to documents which have

traditionally been kept secret for important pplieasons,”..., meaning that a party need not show

“compelling reasons” to keep such records seal&ihakana447 F.3d at 1185. The court went on to

12
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say “[w]e do not readily add classes of documents to this category simply because such documents

usually or often deemed confidentiald.
The Ninth Circuit addressed the issue of material “traditionally kept secréénmbright v.

Ryan 698 F.3d 808, 820 (9th Cir. 2012) cert. ddniE33 S. Ct. 2770 (U.S. 2013), and, in citiRgltz v.

State Farm Mut. Auto. In<Co., 331 F.3d 1122, 1134 (9th Cir.2003), stated ‘thrtterials that are

sealed during discovery presumptively may not remain sealed once they are filed with the court f

public policy reasons unless the materials in questoasof a type that ‘dve traditionally been kept

secret for important policy reasons.” The coaktarly stated that “[a]ttorney-client privileged

materials, of course, are archetypiealamples of material that has traditionally been kept secret for

important policy reason$ee, e.g., United States v. Jicarilla Apache Natier- U.S. ——, 131 S.Ct.

2313, 2320, 180 L.Ed.2d 187 (2011).ambright 698 F.3d at 820

The Ninth Circuit, therefore, recognizes that attorney-client communications are “traditi

onally

kept secret” and would not require “compellireasons” or a “particularized showing of good cause”

before such materials are filed with the court under s8ak Lambright698 F.3d at 820Kamakana
447 F.3d at 1185.

This court’s orders regarding the five logged documents acknowledged that the docume
attorney-client communications that are normally privileged and not disclosed, and, in o
production, the court held that (1) under the “at-issue” exception, a party maythaiattorney-clien
privilege “if he makes factual assertions, the truth of which can only be assessed by examinati
privileged communications,” (2) that the truth of the defendant’s affirmative defenses “can q
assessed by examination” of several logged communications demonstrating NPL’s actual know
the legalities of Program and when it gained this knowledge, and that the “at issue” exception a

these communications,” (3) that “NPL’s state ohch{intent/good faith), knowledge of the legality a

2 Given this law of the Circuit, plaintiffs’ argumentssied on trade secret analysis, the definition of “Confidential
Information” in the Protective Order, and balargchardships and prejudice (#260), are not persuasive.
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benefits/risks of the Program, representations/osseckes, and allegedly negligent acts are “at issue” in

this action and are necessary elements of plaintiffs’ remaining claims,” (4) the “crime-fraud exception

a “generally recognized__exceptioto th[e] [attorney-client] privilege,” and applies wh

communications between the attorney and client are “in furtherance of future illegal conduct...” (

en

5) “th

the crime-fraud exception applies to several logged documents, as the documents evider

communications between NPL and counsel, where NPL is seeking advice from counsel or obtaini

advice from counsel in furtherance of the gd#ld fraudulent acts surrounding the Program,” (6) it

recognized the privileges asserted by the defendant and applied the exceptions narrowl

recognized the “the confidential nature of thenoounications at issue,” (8) that a “client waiuas

y, (7)

right to assert the attorney work product privilege for both ordinary and opinion work product when th

client consults the attorney in furtherance ofieneror fraud,” and (9) the “attorney work-product r

_

e

does not protect NPL from disclosure of the fiegged documents the court orders produced...” (#190,

#194, and #223)(emphasis added).

The court also clarified that “NPL Consttion Co.’s production to other parties of t

he

documents compelled to be produced by and listed in the Orders at Docket Nos. 190 and 194 as wel

the Order at Docket No. 223 shall not constitutwaiver by Defendant NPL Construction Co. of
objection that the documents produced are covered by the attorney-client privilege and/or work

doctrine as claimed by Defendant NPL Construction Co. in this case.” (#230).

its

prodt

As such, we begin with the notion that the five logged documents at issue here are confident

communications that are “traditionally kept secret,” and that the court determined that defendz
“waived” the attorney-client privilege and thatceptions apply. The court’'s determination that
logged documents must be produced to the plaintiffs was in relatitme tepecific allegations an
defenses presentén this action and in no way deemed the communications non-confidential. (7

#194, and #223). The plaintiffs should not be ptet to use these documents for purposes ou
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this litigation, especially when such communications are normally confidential for “important
reasons.”See Lambright698 F.3d at 820.

Defendant NPL asks this court to issue an order (1) restricting the use of the logged do
for any other purpose than this case, (2) prohibpimglication or disclosure of the logged document
any manner to non-parties without an order requiring such, and (3) requiring any party that w
file the documents with the court under sedqk255). As these logged documents were ord
produced due to an exception and waiver that aipdight of the facts, allegations, and defensethisf
action, the court finds that use of these documents for purposes other than in this action is in

The court also finds that the publication or thsare to non-parties of the logged document

policy

cumel
s in
ishes

ered

nprop:

improper due to the confidential nature of tthecuments and the important public policy reasons

supporting confidentiality of attorney-client communications. As the coltamakanaandLambright

recognized, since the logged documents contain attorney-client communications that are “traditiona

kept secret” and “there is no right of access to deismwhich have traditionally been kept secret for

important policy reasons,” the court finds thae tparties need not fila motion with the court

demonstrating “compelling reasons” or good cause in order to file the logged documents, or informatic

contained therein, under se&@ee Lambright698 F.3d at 82(0Kamakana447 F.3d at 1185. This ord
does not extend to the use of such documents at trial, and defendant NPL may submit a moti
District Judge regarding the use of any logged documents at trial.

Accordingly and for good cause shown,

IT IS ORDERED that defendant NPLMotion for Protective Order Protecting Confidentiali

of Privileged Documents Produced on April 12, 204355) is GRANTED.

IT IS THEREFORE ORDERED that:
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(1) any party who has received the five logged documents is restricted from usi
documents, or the information contained therein, for any purpose other than this case (subje
further order of the Court restricting or precluding their use as evidence);

(2) publication or disclosure of the five logged documents, or the information contained t
in any manner to non-parties without an ordequiring those parties' acknowledgment of
application of such an order is prohibited; and

(3) any party who files any of the five logged doents as an exhibit, or any motion, plead
paper or response/opposition thereto that includes the substance of any privileged documéitg,
that exhibit, motion, pleading or paper under SEAlrsuant to the procedures of the United St
District Court District of Nevada's Cabanagement/Electronic Case Filing System.

DATED this 23th day of July, 2013.

CAM FERENBACH
UNITED STATES MAGISTRATE JUDGE
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