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VIA FACSIM H ,E (M 1 464-5521

n e Honorable James C. M nbxn
United States Distzid Cone ouse
333 S. Las Ve>  Blvd.
Las Vegas, Nevada 89101

Re: A-eriean Cu ino and Enterte ment Pr@perties, LLC.V.
M e ern Housinm LLC.Case No. ::l1< -K 222-JCM-LRL

IM'Z Judge u nbnn:

On G lzalf of Defendnnt M e m  Housing, LLC, we wi*  to zeply to Plnintiœ s
most Rcent flling 0 .1. 32) conr- ing Defe nnt's submission of a Pxm sed OMer in
this acdon.

Plaine s attempt to turn a simple prtxedtu'al matter kzto a disw te is truly
m rplexinw as is Plaintim s dissadsfacuon with th: e:1%  of an Oaler which correctly
states that the modon to dismiss is being vanted t'forie remMns stated in court'' Onc

 oan onlyprœume tbat Plaindffis pl'qbing itq own aeo  beux q- it somebow wants to put
 a spin on the record.
 .

To this vnd, Plaintilmints to two sentences it wants to add, arguing that the!
( should be inclxlde.d V atlse +ey are M th supm sedly Kitrue.m See D.I. 32, p. 2. n at ls

not, however, necesudly tlze case. M oreover, even if tbe statements were mze, 1s*1r
would still Me no - qon or need to include them, especially kl tlx absence of clarifying
context.

For exmnplg, PlaintiFwants the Order to reflect that the Courl supm sedly
Rfotmd'' tllat Plaintif has not used the ACESTAY mprk in commerce. See f2; see also
D.I. 31. n e mouon before the Court, however, was a modon to tffxlaflz, which means
the Comt was requie  to accept a11 of the allegations in the Amended Cemplaint-
incllldlng Plainx s claim that it llad not yet x'qM  the ACESTAY mae', see D.I. l#,
!13-as true. This Court took no evidence on the subjeot of e%ue,'' nar was any
submif'M  by either party.
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px-a l
To lx sure, Defendnnt has no mm cn to douh PlaintiT s allegation that it has not

yet .,wv1 the ACESTAY mark in commerce. Howevœ, wllile it is one thing to accept an
allegation ws % e, it is quite axtlrr to suggest that thg Court mnzle ajudicial/-fag to

 that effed. This Court prov ly made no suc: fmdinp and the Order should not relled
tllat it did.

Plaintim s > uest that the Order include a *%nding'' tlut œ fe nnt Elled a
covgnant thot to sue Plaine  ... for its use of tlx ACEPLAY mark'' (see D.I. 32, p. 2)
:ee also DJ. 31) is also misleading. n ere is no questions of course, tllat œ fendnnf fIIM
a covenant not to sut 0 .1. 10), tlle terms of whicll are of 1ee.02 in tbis case. Plaintx s
characterkation of the terms, however, is 1=t11 inaccumte and incomplete. For example,
tl,e covenant covers only past and ctm nt uqe.q of tlle mark that were disclosH  to
Defendazë see D.I. 10, p. 2, and con#ninK imm rtant caveats conoerning ttnew uxs'' and
Gqfutare rightm'' See id None of these #> q, however, are capture  in the Gfmding''
wllic: Plaine asks tlx Court to mpke.

M oreover, 11-  is no logical '- mon why Plaintiœ s self-serving clnlrnm should lx '
elevae  to tbe status of ajudicial Gffmding''. M ter m  the terms of the covenant as well
as any statemena nua. by theparties at the hearingy cre alreze  ofrecordkn Gis r.%*.
n us, tllere is no doubt as to the temm; tlle v ord. as some mil t say, spenkq for itself.

œ fMdanf therefore asks that this Court cnter tbe Proposed Order (D.I. 30)
submie  by œ fendant in Y s rt- . hs noted in our previous lettc, the text of the
Prom sed 0*  simply states tlhqt the modon to dismiss ksG ing grankd for the reasom
stated in ccurq'' which is a trebful proposiuon withwhich no party can take any issue.
See D.1. 30.

fully submite ,

KENYON & KENYON LLP

By:
Jtmnonn D. Reichman

oc: Jormflun W . Fountaim Esq.
(Attomey for Plaintif; by fax)

W illiam R. Urgw Fwsq.
M indy Fishers Esq.
W illiam M . Merone, Fws .
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P/ease deliver to:
Nam e Com pany Fax

The Honorable James C. Mahan Unlted States District Court (702) 464-5521
Unîted States Dlstrlct zudge

Jonathan W . Fountain, Esq. Lewls & Roca (702) 949-8374

Message:
Re; American Cefno o aEntertainment Pro- rdes LL C. v. ;

Mv* n S/wfag M G Case No. 2:11mv402224CM-LRL 7i
!

D  Origie will notfollow W Origiaal will follow by IZI Ro lar - 1 D Chva igbt œlive (3 Hud Delivœy

Tbe inforle 'on = #Alne.d in tbis H imile 'raoqrniwion, induéng gny atlacbx ts, is subjed to the attorneyelictprivikgeo tbe
atyrney e  pmdud privilege or is CImIIGenti:I ipfnr- ioa intmded oaly for the use of tlle nn-d rœipient If the vnder of
thts Notiœ is aot 1h: intende recipi= t G th: employem or eefkt remtm ibl: for dclive g tilis M nqmission to le iatenœ
reçipiœtp you are I- W ntdGed t*. Ry uxa dissemiïtationy mstrib.m'zm orcopying of thiu commtm'' '' is striuly probibite
lf yeu heve reœive  tllis e nnmiséon il error. pl-  notify us immediatdy by telephone, so tbat we > y ArrAnge for its e trn or
dœ 'uction at our cost n ank you.

N.w Yerk We ington. Dc Sie n Valley - .% nm n.=


