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1 SHIVELY; STEPHENC. KALB; )
JEROMEF. SNYDER;HUGH )

2 TEMPLETON;andRICK )
DRESCHLER, )

3 )
Defendants.

6 Plaintiff andDefendantshave conferredregardingthe

7 productionof electronicallystoredinformationin theirpossession,

8 custody,or control (“ESI”), agreeto the following, andrespectfullymove

theCourtto enteranOrderapprovingthesame.

10 1. As usedherein,“Plaintiff” or “Progressive”means

ji ProgressiveCasualtyInsuranceCompany,“FDIC-R” meanstheFDIC in its

12 capacityasReceiverof SunWestBank(“Sun West” or the “Bank”), and“Ds

13 & Os” meansDefendantsJackieK. Delaney,Larry E. Carter,Mark A. Stout,

, KennethTempleton,JohnShively,StephenC. Kalb, JeromeF. Snyder,

2 15 HughTempleton,andRick Dreschler.As usedherein,thewords“Party” or

16 “Parties” includePlaintiff, FDIC-R, andtheDs & Os.

17 2. This Protocol,includingtheprovisionssetforth in Exhibit

18 A, appliesto theESI provisionsof Fed.R. Civ. P. 16, 26,33,34, and37.

i Insofarasit relatesto ESI, this Protocolalsoappliesto Fed.R. Civ. P. 45, if

20 agreedto by therecipientof anysubpoenaissuedpursuantto thatrule, in

21 all instancesin which theprovisionsof Fed.R. Civ. P. 45 arethesameas,or

22 substantiallysimilar to, theprovisionsof Fed.R. Civ. P. 16, 26, 33, 34, or 37.

23 NothingcontainedhereinmodifiesFed.R. Civ. P. 45 and,specifically,the

24 provisionof Rule45(c)(2)(B)regardingtheeffectof a writtenobjectionto

25 inspectionor copyingof any orall of thedesignatedmaterialsor premises.

26 ThePartiesagreethatthis Protocolwill serveasa guidelinefor any

27 subpoenafor documentsissuedto ABA InsuranceServicesInc. (“ABAIS”),

28 Progressive’smanaginggeneral agent,in this matter. ThePartiesshall
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1 meetandconferregardingtheappropriatenessof this Protocolwith respect

2 to anysubpoenato ABAIS. Nothingin this Protocolshallbedeemedto

3 constitutea waiverof anyobjectionsABAIS mayhavewith respectto any

4 such subpoena.Nothingin this Protocolshallbedeemedto preventa

5 Partyfrom seekingtheCourt’s interventionwith respectto anyissuesthat

6 mayariseregardingtheapplicationof this Protocolto a subpoenaissuedto

7 ABAIS and/oranyobjectionsABAIS mayhavewith respectto anysuch

8 subpoenaif thePartiesareunableto resolveanysuchissuesor objections

9 without theCourt’sassistance.Likewise,nothingin this Protocolshallbe

10 deemedto preventanyotherPartyfrom opposinganyrelief soughtfrom

11 theCourt.

12 3. In this Protocol,thefollowing termshavethefollowing

13 meanings:

14 A. “Metadata”means:(i) informationembeddedin a

15 NativeFile, includingbutnot limited to the informationidentifiedin
Ho

16 Exhibit A hereto,thatis not ordinarilyviewableor printablefrom the

17 applicationthatgenerated,edited,or modifiedsuchNativeFile; and(ii)

18 informationgeneratedautomaticallyby theoperationof a computeror

19 otherinformationtechnologysystemwhena NativeFile is created,

20 modified,transmitted,deleted,or otherwisemanipulatedby a userof such

21 system.Metadatais a subsetof ESI.

22 B. “Native File(s)” meansESI in the electronicformat

23 of thesoftwareapplicationm whichsuchESI is normallycreated,viewed,

24 and/ormodified.NativeFiles area subsetof ESI. NativeFiles include,but

25 arenot limited to, thefiles identifiedin Exhibit A.

26 C. “Static Image(s)”meansa representationof ESI

27 producedby convertinga NativeFile, includingbutnot limited to the

28 typesof files identified in Exhibit A, into a standardimageformatcapable

Page3 of 22

Case 2:11-cv-00678-LRH-PAL   Document 65   Filed 10/22/13   Page 3 of 22



1 of beingviewedandprintedon standardcomputersystems.In theabsence

2 of agreementof thePartiesor orderof Court,a StaticImage,when

3 provided,shouldbeprovidedin 300 dpi resolution,single-pageblackand

4 white CCITT GroupIV TaggedImageFile Format(TIFF or .TIF files). If a

5 TIFF or .TIF file cannotbecreated,thentheStaticImageshouldbe

6 providedin PortableDocumentFormat(PDF).

7 4. Notwithstandingtheprotocolssetforth in this Protocol,

8 eachPartyshallproduceanyandall ESI it intendsto rely uponin support

9 of anyclaim or defensewith respectto this matter.

10 5. Tn accordancewith FederalRuleof Evidence502(d),to

ii theextentanyPartyor subpoenarecipientdisclosesa communicationor

12 informationcovered bytheattorney-clientprivilege,work-product

13 doctrine,or anyotherapplicableprivilege(s)or protection(s)(collectively
I • •

14 Privilege’) thatPrivilegeis notwaivedby disclosureconnectedwith the

is litigation pendmgbeforetheCourt,andthedisclosureis alsonot a waiver

16 in anyotherfederalor stateproceeding.Upondiscoveryby anyPartyor

17 recipientof a subpoenathatproducesdocumentssubjectto this Protocol

18 thatit inadvertentlydisclosedmaterialsit believesto beprotectedby

19 Privilege,thatPartyor subpoena recipientshallpromptlynotify all Parties

20 or their counselin writing of thedisclosure,identify thedocumentthat

21 containsor consistsof materialbelievedto bePrivileged,andimmediately

22 takestepsto preventfurtherdisclosureof suchmaterial. Theprovisionsof

23 FederalRule of Civil Procedure26(b)(5)(B)shallgovernthePartiesand any

24 subpoenarecipientthatproducesdocumentssubjectto this Protocolwith

25 respectto anysuchmaterial. Similarly, if anyPartyreceivesESI from a

26 producing Partyor subpoenarecipientthatit reasonablybelievesthe

27 producing Partyor subpoenarecipientmayhaveinadvertentlyproduced

28 becauseit clearlycontainsinformationthatmaybeprotectedby the
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1 attorney-clientprivilege,work-productdoctrine,or anyotherprivilegesor

2 protections,thereceivingPartyshallnotify theproducingPartyor

3 subpoenarecipientthatit believesthatsuchESI mayhavebeen

4 inadvertentlyproduced.Theprovisionsof FederalRuleof Civil Procedure

5 26(b)(5)(B)shall governthePartiesandanysubpoenarecipientsthat

6 producedocumentssubject tothis Protocolwith respectto anysuch

7 material. To the extent thePartiesor subpoena recipientsdisagree

8 regardingthe applicationof these principlesto anysuchmaterial,or

9 challengethe privilegednatureof suchmaterial, thereceivingPartiesshall

10 not makeuseof thematerialin questionuntil thematteris resolvedby the

11 Court.

12 6. Nothingin this ProtocolrequiresProgressive,FDIC-R, or

13 theDs & Osto produceagaininformationthatwasproducedbeforethis

14 actionwascommencedand/orbeforethis Protocolhasbeenenteredby the

15 Court. TheParties reservetheright to addresshow to dealwith any
Ho

16 productionsmadebeforetheactioncommenced.

17 7. ThePartieshavediscussedwhetherthePartyreceiving

18 ESI shouldberequiredto payto thePartyproducingESI six cents($0.06)

19 perStaticImagefor all ESI producedin StaticImageformat. TheParties

20 haveagreedto deferresolutionof this issueuntil a laterdate. In theevent

21 thatthePartiesareunableto reachagreementregardingthis issue,all

22 Partiesreservetheright to raisethis issuewith theCourt if theydeemit to

23 benecessary.Moreover,nothingin this Protocolshallbedeemedto

24 constitutea waiverof anyParty’sright to do so or a waiverof anyParty’s

25 right to contest anysucheffort. Otherthanthesix cents($0.06)perpage

26 addressedin this Paragraph,thePartiesagreethatall othercostsassociated

27 with theproductionof ESI shallbeborneby theproducingPartyunless

28 otherwise specifiedin this Protocol.
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1 8. Nothingin this ProtocolshallprecludeanyPartyfrom

2 seekinganydocumentsin discovery. However,exceptfor goodcause

3 shown,furtheragreementof theParties,or asprovidedin this Protocol,the

4 proceduressetforth in this Protocolshallbethe onlyway in which ESI

5 shallberetrieved andproducedin this matter.

6 9. ThePartiesshallexchangea list of electronicdatasources

7 thatwill besearchedfor relevantESI anda list of all custodianswhose

8 electronicfiles will be searchedfor relevantESI. Absentagreementamong

9 thePartiesotherwise,all searchesshallberunagainstall electronicdata

10 sourcesandcustodians’files disclosedby theproducingParty. In theevent

ii a specificsearchfor ESI will berun against only certaindiscretedata

12 sourcesor a subsetof custodians’files, thenthe Partiesshallexchangea list

13 of the discretedatasourcesand/orthesubsetof custodians’files thatwill

14 besearched.If a Partycontendstheproductionof materialssoughtfrom

15 oneor morecustodiansis undulyburdensomeor thatthe list of custodians

16 whoseelectronicfiles will besearchedis too broador too narrow,the

17 Partiesagreeto meetandconferto attemptto resolvethe issue. Nothingin

18 this Protocolshallpreventa Partyfrom seekmgtheCourts mtervention

19 with respectto anysuchissueif thePartiesareunableto resolveit

20 themselvesor from preventinganyotherPartyfrom opposinganyrelief

21 sought.

22 PROGRESSIVEESI

23 10. Progressiverepresentsit is in possession, custody,or

24 controlof the following categoriesof ESI: (1) Email; (2) GeneralDocuments;

25 (3) WebsiteDocuments;and(4) ProgressDocuments.“General

26 Documents”consistsof all electronicdocumentsthatmayincluderelevant

27 ESInot encompassedsolelyin categories(1), (3), or (4). In additionto the

28 foregoing, ProgressivehascertainESI storedonbackuptapes(“Backup
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1 Documents”).Uponrestorationfrom backup,BackupDocumentsalso

2 wouldbe in Progressive’spossession.BackupDocumentsareaddressedin

3 Paragraph17 below. Progressiverepresentsthat,to the bestof its

4 knowledge,this is afull, complete,andaccuratelisting of all categoriesof

5 ESI from whichmaterialsrelevantto this actionmayberetrieved. FDIC-R

6 andtheDs & Osreservetheright to seekadditionalESI in thepossession,

7 custody,or controlof Progressiveor ABAIS, andnothingcontainedherein

8 shallbedeemedto constitutea waiverof their right to do so. Progressive

9 andABAIS reservetheright to objectto anyeffortsby FDIC-R or theDs &

10 Osto seekanysuch additionalESI, to theextentit exists.

11 11. Subjectto thetermsof this Protocol,including,butnot

12 limited to, Paragraph9, andtheConfidentialityAgreementandStipulated

13 ProtectiveOrderin this matter(DocketNo. 63), andpursuantto anOrder

14 of this Courtwhich shallbedeemedmadeby approvalof this Protocol,

15 Progressiveshallproducerelevant,non-privilegeddocumentsin categories

16 (1) and(2), collectivelyreferredto asthe “ProgressiveSearchableESI,” in

17 accordancewith theproceduressetforth in this Protocolandin theformat

18 specifiedm Exhibit A hereto. Progressiveshallproducerelevant,non

19 privilegedESI in category(3) asspecificallyaddressedin Paragraph15

20 below. Progressiveshallproducerelevant,non-privilegedESI in category

21 (4) asspecificallyaddressedin Paragraph16 below.

22 12. TheParties shallcollectivelyagreeupona reasonableset

23 of searchtermsto run acrosstheprocessedProgressiveSearchableESI. If

24 thePartiesareunableto agreeuponsearch termsafterconferringin good

25 faith, anyPartymayraisethe issuewith theCourtby motion. In orderto

26 facilitatethe goodfaith negotiationof searchterms amongtheParties,with

27 respectto anysearch termrequestedby FDIC-R or theDs & Osbut

28 objectedto by Progressiveon the groundsthatit is overlybroador unduly
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1 burdensome,Progressiveshallprovidesearchtermhit reportsto FDIC-R

2 and theDs & Oswhich identify thenumberof uniquedocumentsthathit

3 uponeachidentifiedsearchtermrequestedby FDIC-R or theDs & Osand

4 objectedto by Progressive.This searchtermprocesswill beiterativeand

5 thereforemight requireseveraliterationsof revisedsearchtermsandhit

6 reports. If requestedby FDIC-R or theDs & Oswith respectto anysearch

7 termto whichProgressiveobjectson thegroundsthatit is overlybroador

8 undulyburdensome,Progressiveshallalsoproducestatisticallyrandom

9 subsetsof search-term-positive,non-privilegeddatafor FDIC-R andtheDs

10 & Os to assesstheutility of thesearchtermsprior to final agreementon

11 searchterms(“test production”).ThePartiesshallmeetandconferto

12 determinethespecificparametersof the testproduction,including,butnot

13 limited to, thesamplesizeanddatasourcesfrom which the testproduction

14 will bederived. ThePartiesreservetheright to seektheCourts

15 interventionwith respectto suchissuesif theyareunableto reach
I—c

16 agreement.To theextentthereis a disputeamongthePartiesregarding
LI

17 documentsretrievedby thesearchtermsthatProgressivedoesnot

18 produce,or anissuearisesregardmgthetimelinessof Progressive

19 producingthedocuments,thePartiesshallmeetandconferanddetermine

20 whethertherearewaysto resolvethedisputewithoutCourtintervention.

21 Tn theevent thatthePartiesareunableto reachagreementregardingthis

22 issue,all Partiesreservetheright to raisethe issuewith theCourt.

23 ProgressiveshallalsoprovideFDIC-R andtheDs & Oswith anexception

24 reportlisting anydatathatcouldnotbesearchedor processed(“Exception

25 Documents”).Thereportshall include,without limitation, the file

26 extensionfor eachExceptionDocumentcontainedin thereport.

27 13. After thePartieshaveagreeduponsearchtermsor

28 establishedsearchtermswith theassistanceof the Court,Progressiveshall
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1 applythesearchtermsto thedocumentsin categories(1) and(2), review

2 thedocumentsretrieved,andproduceto FDIC-R andtheDs & Os, atits

3 option,eitherall non-privilegeddocumentscapturedby theagreed-upon

4 searchtermsor all non-privilegeddocumentscapturedby theagreed-upon

5 searchtermsthatareresponsiveto FDIC-Rsor theDs’ & Os’ document

6 requestsandrelevantpursuantto theFederalRulesof Civil Procedure,

7 subjectto anyproperobjectionsProgressivemayhaveto suchrequests.

8 ProgressiveshalladviseFDIC-R andtheDs & Oswhichoptionit selects.

9 FDIC-R andtheDs & Os agreethatProgressiveneednot reviewthe

10 documentscapturedby theagreed-uponsearchtermsfor relevanceor

ii responsivenessprior to productionbut thatProgressivemaydo so at its

12 option. Progressive shalladviseFDIC-R andtheDs & Oswhetherit has

13 revieweddocumentsfor relevanceor responsivenessprior to production

14 and,if so,whetherit haswithhelddocumentson thegroundsthattheyare

15 not relevantor responsive.Progressiveshallproducedocumentsin the

? 16 formatspecifiedin Exhibit A. ThePartiesagreethatProgressivewill, as
v,c

17 practicable,producedocumentson a rolling basisandwill produce

18 documentsassoonaspracticableafterthePartieshaveagreeduponsearch

19 termsor establishedsearch termswith theassistanceof theCourt. To the

20 extentProgressivedoesnotproducedocumentsretrievedby theagreed

21 uponsearchtermsbasedon its determinationthatsuchdocumentsarenot

22 relevantor anissuearisesregardingthetimelinessof Progressive’s

23 production,thePartiesshall meetandconferanddeterminewhetherthere

24 arewaysto resolvethe issuewithoutCourtintervention. In theeventthat

25 thePartiesareunableto reachagreementregardingthis issue,all Parties

26 reservetheright to raisethe issuewith theCourt.

27 14. ThePartiesmaymakemultiple, reasonablerequestsfor

28 productionof ESI utilizing this process.In theeventtheproducingparty
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1 believesa subsequentrequestis not reasonablycalculatedto leadto the

2 discoveryof admissibleevidenceandobjectsto thesubsequentrequest,

3 thentheburdenshallbeon therequestingpartyto demonstratethatsuch

4 subsequentrequestis reasonableandnecessary.

5 15. ProgressiverepresentsthatESI in category(3), Website

6 Documents,consistsof: (a) the websitelocatedathttp://www.abais.com

7 asof August20, 2012(the “ABAIS Website”); (b) previousiterationsof the

8 ABAIS Website,if any,maintainedby ABAIS; (c) thewebsitelocatedat

9 http://banks.progressive.comasof March8, 2013(the “Progressive

10 Website”);and(d) previousiterationsof theProgressiveWebsite,if any,

11 maintainedby ABAIS or Progressive.Progressive shallproducetheABAIS

12 Website(item (a)) andtheProgressiveWebsite(item (c)) in a form thatwill

13 allow themto beviewedin their entiretyin a standardwebbrowser,i.e.,

14 InternetExplorer,Firefox,Chrome. Progressiveshallproduceprevious

is iterationsof theABAIS Website(item (b)), if any,andpreviousiterationsof

16 theProgressiveWebsite(item (d)), if any,in this sameform where

17 availableand,whennot availablein a readableelectronicformat,by

18 printingout copiesandproducingthemin accordancewith theprocedures

19 for producingphysicaldocumentsagreedto by theParties.Progressive

20 shallproduceall documentswithin category(3) assoonaspracticableafter

21 executionof this Protocolby all Parties.

22 16. ProgressiverepresentsthatESI in category(4), Progress

23 Documents,consistsof documentsmaintainedin a proprietarycomputer

24 systemutilizedby Progressive,commonlyreferredto as “Progress.”

25 Amongotherthings,Progresscontainsinformationalsocontainedin

26 physical copiesof Progressive’sclaim andunderwritingfiles. Progressive

27 representsthatESI storedin Progressis not amenableto productionasESI

28 in accordancewith the termsof this Protocol. Therefore,Progressiveshall
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1 produceall relevant,non-privilegeddocuments and informationstoredin

2 Progress,thatit is not otherwiseproducingaspartof its productionof

3 physicaldocuments,in a mannerthatmostaccuratelyreflectsthe

4 appearanceandcontentof suchdocumentswhenviewedusingthe

5 Progresssoftware. At the time it producessuchdocuments,Progressive

6 shallprovidea descriptionof themannerin which it selectedor procured

7 themandof thewaysin which theappearanceor contentof the documents

8 asproduceddiffers from theappearanceor contentof thedocumentswhen

9 viewedusingProgress.Nothingin this paragraphshallbedeemedto

10 constituteacknowledgementor agreementby FDIC-R or theDs & Os

11 concerningProgressive’srepresentationthatESI storedin Progressis not

12 amenableto productionasESI in accordancewith the termsof this

13 Protocol. Further,thePartiesreservetheright to re-addressthe

14 methodologyof how ESI in this categoryis producedin theeventit canbe

15 producedin its electronicformat. In theeventthatthePartiesareunableto

16 reachagreementregardingthis issue,all Partiesreservetheright to raise

17 this issuewith theCourtif theydeemit to benecessary.Moreover,

18 nothingin this Protocolshallbedeemedto constitutea waiverof any

19 Party’sright to do so or a waiverof anyParty’sright to contestanysuch

20 effort. Progressiveshallproduceall documentswithin category(4) assoon

21 aspracticableafterexecutionof this Protocolby all Parties.

22 17. ProgressiverepresentsthatBackupDocumentsconsistof

23 documentsmaintainedby Progressiveonbackuptapes.Progressiveshall

24 provideto FDIC-R andtheDs & Os a descriptionof ESI maintainedsolely

25 in the form of BackupDocuments.ProgressivecontendsthatBackup

26 Documentsarenot readilyavailableandthattheproductionof Backup

27 Documentsby Progressivewouldbeundulyburdensomeandwould

28 requiretheexpenditureof significanttime andresources.For thatreason,
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1 Progressivedoesnot intendto produceBackupDocuments.In theevent

2 thatFDIC-R or theDs & OsbelievethatProgressiveshouldproducesuch

3 documents,theymayfile a motionwith theCourtseekingan order

4 compellingsuchproduction. Nothingcontainedhereinshallbedeemedto

5 constitutea waiverof their right to do soor a waiverof Progressive’sright

6 to contestanysuchmotion.

7 18. Progressivehasconverted,or will convert,to electronic

8 format,ESI, relevantdocumentsthatexistsolelyin physical,hard-copy

9 format. With respectto hard-copydocumentsProgressiveconvertedto ESI

10 prior to theexecutionof this Protocolin this matter,suchdocumentswere

11 subjectto anOpticalCharacterRecognition(“OCR”) processwhenthey

12 werecollected. To theextentnotpreviouslyproducedby Progressiveprior

13 to executionof this Protocol,Progressiveshallproducesuchrelevant,non

14 privilegedESI in the formatspecifiedin Exhibit A alongwith metadata

is createdwhenthehard-copydocumentswere convertedto ESI, if any. For

16 purposesof this paragraph,metadatameansthefollowing: (1) Custodian

17 (Nameof Custodianfrom whomthedocumentwascollected);(2) Author;

18 (3) Doc Title (Title of file or email subject);(4) Doc Date(Visible dataon

19 loosefiles or SentDateon emails);(5) Doc Type; (6) PageCount;(7) Bates

20 Begin (BeginningProductionNumber);and(8) BatesEnd (Ending

21 Production Number).Progressiveshallnotberequiredto createmetadata

22 with respectto suchhard-copydocumentsthatdoesnot presentlyexist.

23 The loadfile shall indicatedocumentbreaks.With respectto relevant,

24 hard-copydocumentsProgressivehasnotyet convertedto ESI,Progressive

25 will convertsuchdocumentsto ESI andshallsubjectthemto anOCR

26 process.Progressiveshallproducesuchrelevant,non-privilegedESI in the

27 formatspecifiedin Exhibit A. The loadfile shall indicatedocumentbreaks,

28 and,wherereadilyavailable,themetadatacreatedwhenthehard-copy
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1 documentswereconvertedto ESI. Nothingin this paragraphshallbe

2 deemedto requireProgressiveto produceagainanyhard-copydocuments

3 it producedprior to executionof this Protocol,regardlesswhetherits prior

4 production(s)conformedto therequirementsof this Protocol.

5 19. Documentswithheldby Progressiveon thebasisof

6 privilege,work product,or anyotherprivilege or protectionshallbe

7 logged,andProgressive shallprovidethelog to FDIC-R andtheDs & Os

8 togetherwith Progressive’sESI productionor within thirty (30) daysafter

9 its productionof theESI materialtheprivileged documentsrelateto.

10 FDIC-R ESI

ii 20. FDIC-R representsit is in possession,custody,or control

12 of ESI relatedto SunWestBank (“SWB ESI”). The SWB ESI includesthe

13 following databases:(1) S5 ForensicData;(2) S5 ScannedDocuments;(3)

14 S5 ForensicDataEmail; (4) variousloan-relateddatabases(S5Director

15 LoanReports,S5 LaserproLoanOrigination Information,S5 OMS Loan
I—c

16 Info); and(5) networkfile sharesdatabase(S5 Fileshares).A completelist

17 of availabledatabasesis attachedheretoasExhibit B. FDIC-Rrepresents

18 that,to thebestof its knowledge,Exhibit B is a full, complete,andaccurate

19 listing of all categoriesof ESI from which materials relevantto this action

20 mayberetrieved. As it relatesto ESI in thepossessionor controlof FDIC

21 R, this Protocolappliesonly to SWB ESI asdefinedherein. Progressiveand

22 theDs & Osreservetheright to seekadditionalESI in thepossession,

23 custody,or controlof theFDIC and/orFDIC-R, andnothingcontained

24 hereinshallbedeemedto constitutea waiverof their right to do so. FDIC

25 R andtheFDIC-Corporatereservetheright to objectto anyefforts to seek

26 anysuchadditionalESI, to theextentit exists.

27 21. Subjectto thetermsof this Protocol,including,butnot

28 limited to, Paragraph9, andthe ConfidentialityAgreementandStipulated
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1 ProtectiveOrderin this matter(Docket.No. 63), andpursuantto anOrder

2 of theCourtwhich shallbedeemedmadeby approvalof this Protocol,

3 FDIC-R shallproducerelevant,non-privilegeddocumentsfrom databases

4 (1) through(4) in accordancewith theproceduresetforth in this Protocol

5 andin the format specifiedin Exhibit A hereto.

6 22. ThePartiesshallcollectivelyagreeupona reasonableset

7 of searchtermsto run acrosstheprocessedSWB ESI. If thePartiesare

8 unableto agreeuponsearch termsafterconferringin goodfaith, anyParty

9 mayraisethe issuewith theCourtby motion. In orderto facilitatethe

10 goodfaith negotiationof searchtermsamongtheParties,with respectto

II anysearchtermrequestedby Progressiveor theDs & Osbut objectedto by

12 FDIC-R on thegroundsthatit is overlybroador undulyburdensome,

13 FDIC-R shallprovidesearchtermhit reportsto ProgressiveandtheDs &

14 Oswhich identify thenumberof uniquedocumentsthathit uponeach

is identifiedsearchtermrequestedby Progressiveor theDs & Os and

16 objectedto by FDIC-R. This searchtermprocesswill be iterativeand

17 thereforemight requireseveraliterationsof revisedsearchtermsandhit

18 reports. If requestedby Progressiveor theDs & Oswith respectto any

19 searchtermto which FDIC-R objectson thegroundsthatit is overlybroad

20 or undulyburdensome,FDIC-R shall alsoproducestatisticallyrandom

2i subsetsof search-term-positive,non-privilegeddatafor Progressiveand

22 theDs & Os to assessthe utility of thesearch termsprior to final agreement

23 on searchterms(“testproduction”). ThePartiesshallmeetandconferto

24 determinethespecificparametersof thetestproduction,including,butnot

25 limited to, thesamplesizeanddatasourcesfrom which thetestproduction

26 will bederived. ThePartiesreservetheright to seektheCourt’s

27 interventionwith respectto suchissuesif theyareunableto reach

28 agreement.FDIC-R shallalsoprovideProgressiveandtheDs & Oswith
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1 anexceptionreportlisting anydatathatcouldnotbesearchedor processed

2 (“ExceptionDocuments’t).Thereportshall include,without limitation, the

3 file extensionfor eachExceptionDocumentcontainedin thereport.

4 23. After thePartieshaveagreeduponsearchtermsor

5 establishedsearchtermswith theassistanceof theCourt,FDIC-R shall

6 applythesearchtermsto thedocumentsin databases(1) through(4) and,

7 at its option,mayperformaninitial review of thedocumentscapturedby

8 thesearchtermsfor privilege,responsiveness,or relevancepursuantto the

9 FederalRulesof Civil Procedure.FDIC-R shallmakethedocuments

10 availableto Progressive andtheDs & Os in an onlineRelativity databaseas

11 soonaspracticableafter theParties haveagreeduponsearchtermsor

12 establishedsearchtermswith theassistanceof theCourt. FDIC-R shall

13 adviseProgressiveandtheDs & Oswhetherit hasrevieweddocumentsfor

14 privilege,responsiveness,or relevanceprior to makingthemavailablein

15 Relativity and,if so,whetherthereareanydocumentsretrievedby the

16 searchtermsthatFDIC-R is notmakingavailableto ProgressiveandtheDs

17 & Osbasedon thatreview. To theextentthereis a disputeamongthe

18 Partiesregardingdocumentsretrievedby theagreed-uponsearchterms

19 thatFDIC-R doesnotmakeavailablein Relativity or anissuearises

20 regardingthe timelinessof FDIC-Rmakingdocumentsavailablein

21 Relativity, thePartiesshallmeetandconferanddeterminewhetherthere

22 arewaysto resolvethedisputewithoutCourtintervention. In theevent

23 thatthePartiesareunableto reachagreementregardingthis issue,all

24 Partiesreservetheright to raisethe issuewith theCourt. ThePartiesagree

25 thatFDIC-R is not requiredor obligatedto conducta relevancy,

26 responsiveness,or privilegereviewon thedocumentscapturedby the

27 agreed-uponsearchtermsprior to makingthedocumentsavailableon

28 Relativity. ThePartiesfurtheragreethatFDIC-Rwill notbedeemedto
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1 havewaivedanyprivilegeby notconductinga privilegereviewbefore

2 makingdocumentsavailableon Relativity. OnceFDIC-R hasmade

3 documentsavailableto ProgressiveandtheDs & Oson Relativity,

4 ProgressiveandtheDs & Oswifi reviewthedocumentsmadeavailableby

5 FDIC-R andadviseFDIC-R which, if any,of thosedocumentstheywant

6 FDIC-R to produceto them. FDIC-R shall thenproduceall suchnon

7 privilegeddocumentsidentifiedby Progressiveor theDs & Os in the

8 formatspecifiedin Exhibit A. ThePartiesagreethatFDIC-Rwill, as

9 practicable,producedocumentson a rolling basisandwill produce

10 documentsassoonaspracticableafterProgressiveand/ortheDs & Os

11 haveprovidednoticeto FDIC-R asto which documentstheywant

12 produced.In theeventthata disputearisesamongthePartiesregarding

13 documentsidentifiedfor productionby Progressiveand/ortheDs & Os

14 butwithheldby FDIC-R, or anissuearisesregardingthetimelinessof

15 FDIC-Rs production,thePartiesshallmeetandconferanddetermme
Ho

16 whethertherearewaysto resolvethe issuewithoutCourtintervention. In

17 theeventthatthePartiesareunableto reachagreementregardingthis

18 issue,all Partiesreservetheright to raisethe issuewith theCourt.

19 24. ThePartiesmaymakemultiple, reasonablerequestsfor

20 productionof ESI utilizing this process.In theeventtheproducingparty

21 believesa subsequentrequestis not reasonablycalculatedto leadto the

22 discoveryof admissibleevidenceandobjectsto thesubsequentrequest,

23 thentheburdenshallbe on therequestingpartyto demonstratethatsuch

24 subsequentrequestis reasonableandnecessary.

25 25. With respectto database(5), thedatabasehasnotbeen

26 processedor OCRdandis not in a full text searchableform pursuantto

27 this Protocol. Database(5) is searchableby thecurrentlimited metadataof

28 file nameandfile path. FDIC-R, afterthePartieshaveagreed-uponsearch
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1 termsor establishedsearchtermswith theassistanceof theCourt,shall

2 applythesearchtermsto themetadataavailablein database(5) and,at its

3 option,mayperformaninitial reviewof thedocumentscapturedby the

4 searchtermsfor privilege,responsiveness,or relevancepursuantto the

5 FederalRulesof Civil Procedure.As soonaspracticableaftertheParties

6 haveagreeduponsearchtermsor establishedsearchtermswith the

7 assistanceof theCourt,FDIC-R shallmakethedocumentsavailableto

8 ProgressiveandtheDs & Osin anonlineRelativity database.To theextent

9 thereis a disputeamongthePartiesregardingdocumentsretrievedby the

10 agreed-uponsearchtermsthatFDIC-R doesnotmakeavailablein

11 Relativity or anissuearisesregardingthe timelinessof FDIC-Rmaking

12 documentsavailablein Relativity, thePartiesshallmeetandconferand

13 determinewhethertherearewaysto resolvethedisputewithout court

14 intervention. The PartiesagreethatFDIC-R is not requirednor obligated

15 to conducta relevancy,responsiveness,or privilegereviewon the

16 documentscapturedby theagreed-uponsearchtermsprior to makingthe

17 documentsavailableon Relativity. ThePartiesfurtheragreethatFDIC-R

18 will notbedeemedto havewaivedanyprivilegeby not conductinga

19 privilegereviewbeforemakingdocumentsavailableonRelativity. Once

20 FDIC-Rhasmadedocumentsavailableto ProgressiveandtheOs & Oson

21 Relativity,ProgressiveandtheDs & Oswill reviewthe documentsmade

22 availableby FDIC-R andadviseFDIC-R which, if any,of thosedocuments

23 theywantFDIC-R to produceto them. FDIC-R shallthenproduceall such

24 non-privilegeddocumentsidentifiedby Progressiveor theDs & Osin the

25 formatspecifiedin Exhibit A. ThePartiesagreethatFDIC-Rwill, as

26 practicable,producedocumentson a rolling basisandwill produce

27 documentsassoonaspracticableafterProgressiveand/ortheDs & Os

28 haveprovidednoticeto FDIC-R asto which documentstheywant
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1 produced.In theeventthata disputearisesamongthe Partiesregarding

2 documentsidentifiedfor productionby Progressiveand/ortheDs & Os

3 butwithheldby FDIC-R, or anissuearisesregardingthe timelinessof

4 FDIC-R’s production,thePartiesshallmeetandconferanddetermine

5 whethertherearewaysto resolvetheissuewithoutCourt intervention. In

6 theeventthatthePartiesareunabletO reachagreementregardingthis

7 issue,all Partiesreservetheright to raisethe issuewith theCourt.

8 Additionally, uponreviewof thedocumentsproduced,if Progressiveor

9 theDs & Os determinethattheyrequireOCRsearchesof this database,the

10 Partieswill discussandattemptto reachanagreementregardingtheOCR

11 processingand productionof responsive,non-privilegeddocumentsin this

12 databaseandthe costsinvolvedin doingso. If thePartiesareunableto

13 reachanagreement,thePartieswill havetheright to addressissues

14 relatingto this databasewith theCourt. Nothingcontained hereinshall be

is deemedto constituteacknowledgementor agreementby Progressiveor the

16 Ds & Osthatthemeansof productionof documentscontainedin database

17 (5) describedin this paragrapharesufficientor thatFDIC-R is not required

18 to OCRthedocumentscontainedin database(5) at its expenseto facilitate

19 retrievalandproductionof relevantESI containedin thatdatabase.

20 Nothing containedhereinshallbedeemedto constitutea waiverby FDIC

21 R of its right to objectto anyeffort by Progressiveor theDs & Osto require

22 it to OCRthedocumentscontainedin database(5).

23 26. Progressiveshallpaya monthlyfee of $10pergigabyteof

24 ESI hostedon theRelativity databaseuntil suchtime asProgressive

25 determinesthatsuchESI needno longerbehostedon theRelativity

26 databaseandprovideswrittennotificationof this to FDIC-R andtheDs &

27 Os. Progressivewill paythemonthlyfee for theentiremonthin which it

28 providessuchnotificationto FDIC-R andtheDs & Os. In no eventshall
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1 Progressiveberequiredto paythemonthlyfee for anyperiodof time after

2 themonthof notification. If oneor moreof theDs & Oswish for suchESI

3 to behostedon theRelativity databaseafter Progressivehasprovidedsuch

4 notification,theDs & Os shallpaythemonthlyfee of $10pergigabyte

5 beginningthemonthafterthatin which Progressiveprovidesnoticeto

6 FDIC-R andtheDs & OsthatsuchESI needno longerbehostedin

7 Relativity andcontinuinguntil suchtime astheDs & Osnotify FDIC-R that

8 suchESI needno longerbehostedon theRelativity database.TheDs & Os

9 will paythemonthlyfeefor theentiremonthin which theyprovidesuch

10 notificationto FDIC-R. In no eventshall theDs & Osberequiredto pay

11 themonthlyfee for anyperiodof time afterthemonthof notification.

12 27. FDIC-Rhasconverted,or will convert,to electronic

13 format,ESI, relevantdocumentsthatexist solelyin physical,hard-copy

14 format. With respectto hard-copydocumentsFDIC-R convertedto ESI

is prior to theexecutionof this Protocolin this matter,suchdocumentswere

16 subjectto anOpticalCharacterRecognition(“OCR”) processwhenthey

17 werecollected. To theextentnot previouslyproducedby FDIC-R prior to

18 executionof this Protocol,FDIC-R shallproducesuchrelevant,non

19 privilegedESI in the formatspecifiedin Exhibit A alongwith metadata

20 createdwhenthehard-copydocumentswereconvertedto ESI, if any. For

21 purposesof this paragraph,metadatameansthefollowing: (1) Custodian

22 (Nameof Custodianfrom whomthedocumentwascollected);(2) Author;

23 (3) Doc Title (Title of file or emailsubject);(4) Doc Date(Visible dataon

24 loosefiles or SentDateon emails);(5) Doc Type; (6) PageCount;(7) Bates

25 Begin(BeginningProductionNumber);and(8) BatesEnd (Ending

26 ProductionNumber). FDIC-R shallnotbe requiredto createmetadata

27 with respectto suchhard-copydocumentsthatdoesnot presentlyexist.

28 Theloadfile shall indicatedocumentbreaks.With respectto relevant,
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1 hard-copydocumentsFDIC-Rhasnotyet convertedto ESI, FDIC-Rwill

2 convertsuchdocumentsto ESI andshall subjectthemto anOCRprocess.

3 FDIC-Rshallproducesuchrelevant,non-privilegedESI in theformat

4 specifiedin Exhibit A. Theloadfile shall indicatedocumentbreaks,and,

5 wherereadilyavailable,themetadatacreatedwhenthehard-copy

6 documentswereconvertedto ESI. Nothingin this paragraphshallbe

7 deemedto requireFDIC-R to produceagainanyhard-copydocumentsit

8 producedprior to executionof this Protocol,regardlesswhetherits prior

9 production(s)conformedto therequirementsof this Protocol.

10 28. Documentswithheldby FDIC-R on thebasisof privilege,

11 work product,or similar exemptionshallbe logged,andthe log shallbe

12 providedto ProgressiveandtheDs & Ostogetherwith FDIC-R’s ESI

13 productionor within 30 daysafter its productionof theESI materialthe

14 privilegeddocumentsrelateto.

15 Ds’&Os’ESI

16 29. if theDs & Os arein possessionof anyESI thatis

17 responsiveto documentrequestsissuedto themby Progressiveor FDIC-R,

18 including,without limitation, emailanddocumentsof varioustypes,

19 subjectto this ProtocolandtheConfidentialityAgreementandStipulated

20 ProtectiveOrderin this matter(Docket.No. 63), andpursuantto anOrder

21 of this Courtwhich shallbedeemedmadeby approvalof this Protocol,the

22 Ds & Osshallproduceto FDIC-R andProgressiveanysuchnon-privileged

23 ESI. With respectto anysuchESI thattheDs & Oscontendis protected

24 from disclosureby theattorney-clientprivilege,thework-productdoctrine,

25 or anyotherapplicableprivilegesor protections,theDs & Osshallproduce

26 to ProgressiveandFDIC-R a log identifying anysuchdocumentstogether

27 with theirproductionof ESI or within 30 daysaftertheproductionof the

28 ESI materialtheprivilegeddocumentsrelateto.
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1 ORDER

2 IT IS SO ORDEREDthateachof thepartiesandtheir respective

3 counselshallbegovernedby thetermsandconditionsof the above

4 agreementconcerningtheproductionof ESI documents.

5

6

______________________________________________

7
UNITED STATESMAGISTRATE JUDGE

8 DATED:

______

9

10

11

12

13

14
ox

15

jDo 16

17

18

I
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EXHIBIT A TO ESI PROTOCOL

Formof Productionfor Email

All electronicemail from Windows-BasedESI (“WEST”) shallbe

producedas Static Images.’ Static Imagesshall be producedby FDIC-R

completewith full text extractsandthe following fields of Metadata,to the

extenttheMetadatais available:

1. Custodian(Naturalpersonor devicein possessionof the

recordat the time of collection)

2. Group_Custodian(Name(s) of custodian(s)with exact

copyof file beforede-duplication)

3. From(Name)

4. AuthorMeta (Lasteditorof attachment/e-doc)

5. CC

6. BCC

7. SentTo

8. MD5 HashValue or Equivalent

9. SentDate(Datee-mailwassentfrom sender)

10. SentTime (Time e-mailwassentfrom sender)

11. COMPPATH(CompleteFilenameandpath)

1 “Static Image(s)”meansa representationof ESI producedby convertinga
Native File, including but not limited to the files identified in Exhibit A,
into a standardimage format capableof being viewed and printed on
standardcomputersystems.In the absenceof agreementof the Partiesor
orderof Court, a Static Image,whenprovided,shouldbe providedin 300
dpi resolution,single-pageblackandwhite CCIH GroupIV TaggedImage
File Format(TIFF or .TIF files). If a TIFF or .TIF file cannotbe created,then
theStaticImageshouldbeprovidedin PortableDocumentFormat(PDF).
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12. DocumentType (Field in Relativity describingthe family

relationship(parentor attachment)of a record

13. Application (Program commonly used to access the

record)

14. ExtractedText (Text of c-mails, nestede-mail body, or

raw text from images,edocs,or attachments)

15. BatesBegin

16. BatesEnd

17. BatesAttachBegin

18. BatesAttachEnd

19. Relativity ID (Unique Relativity identifier — Document

ControlNumber)

20. Subject(e-mailsubjectline)

21. Group Identifier (Full range of Relativity records

betweenbeginningparentdocumentandendingchild document)

22. Title Meta (Title of attachment/standaloneedoc

metadata)

23. Last Modified Date (Full dateedocwasmodifiedbefore

saving/sending)

Static Imagesshall be producedby Progressivecompletewith

full text extractsand the following fields of Metadata,to the extent the

Metadatais available:

1. Custodian(Nameof Custodianfrom which file is being

produced);

2. Other Custodians(Name(s) of custodian(s)who had

exactcopyof messagebeforedc-duplication);

3. Author (FROM field);
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4. CC;

5. BCC;

6. Recipient(TO field);

7. MD5 HashValueor Equivalent;

8. Time Sent(Time theemailwassent);

9. Time Received(Time theemailwasreceived);

10. File Type (Applicationusedto createthe file);

11. PageCount;

12. PSTName;

13. Body Text (Extractedtext);

14. BatesBegin (BeginningProductionNumber);

15. BatesEnd (EndingProductionNumber);

16. AttachBegin (BeginningAttachmentRangeNumber);

17. AttachEnd (EndingAttachmentRangeNumber);

18. ControlNumberor DodDNumber;

19. Subject(subjectline of thee-mail).

With respectto productionsby both FDIC-R and Progressive,

electronicmail shall be producedalongwith attachmentsto the extentthe

messageand/oranyattachmentis responsive,relevantandnot privileged.

As a general matter, subject to specific review, a messageand its

attachments(s)shallnot bewithheldfrom productionbasedon thefact that

one or moreattachmentsareprivileged,irrelevant,or non-responsive.To

the extent the messageand/orone or more attachmentsis privileged or

non-responsive, the responsive, non-privileged documents shall be

producedalong with placeholdersindicating whetherthe accompanying

recordwas withheld as non-responsiveor privileged. All Partiesshould
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confirm that their ESI is Windows-basedor, if not, identify the otherforms

of ESI within their possession,custodyandcontrol.

Formof Productionfor OtherWESI

All otherWEST (including attachmentsto electronicmail) shall

be producedas Static Images.Static Imagesshall be producedby FDIC-R

completewith full text extractsand the followingfields of Metadata,to the

extenttheMetadatais available:

1. Custodian(Naturalpersonor devicein possessionof the

recordat the time of collection)

2. Group_Custodian(Name(s) of custodian(s)with exact

copyof file beforede-duplication)

3. AuthorMeta (Lasteditorof attachment/e-doc)

4. Title Meta (Title of attachment/standaloneedoc

metadata)

5. CreatedDate(Containsthedatethe edocwascreated)

6. CreatedTime (Containsthe time theedocwascreated)

7. Last Modified Date (Full date the edoc was modified

beforesaving/sending)

8. Application (Program commonly used to access the

record)

9. DocumentType (Field in Relativity describingthe family

relationship(parentor attachment)of a record

10. Group Identifier (Full range of Relativity records

betweenbeginningparentdocumentandendingchild document)

11. COMPPATH(CompleteFilenameandpath)

12. MD5 Hash
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13. ExtractedText (Text of e-mails,nestede-mail body, or

raw text from images,edocs,or attachments)

14. BatesBegin

15. BatesEnd

16. BatesAttachBegin

17. BatesAttachEnd

18. Relativity ID (Unique Relativity identifier — Document

ControlNumber)

Static Imagesshall be producedby Progressivecompletewith

full text extractsand the following fields of Metadata,to the extent the

Metadatais available:

1. Custodian(Nameof Custodianfrom which file is being

produced);

2. Other Custodians(Name(s) of custodian(s)who had

exactcopyof messagebeforede-duplication);

3. Author;

4. Doc Title (Title of file from properties);

5. Doc Subject(Subjectof file from properties);

6. CreatedDate(Datethe file wascreated);

7. CreatedTime (Time thefile wascreated);

8. Last Modified Date and Time (Date and Time the file

waslastmodified);

9. LastSavedBy (Nameof userwho lastsavedthe file);

10. File Type (Applicationusedto createthe file);

11. Doc Type;

12. PageCount;
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13. Path(Full pathof the original locationwherethe file was

located);

14. MD5 Hash(MD5 hash valueof the originalnativefile);

15. Body Text (OCR for paperdataor Extractedtext for all

ESI);

16. BatesBegin (BeginningProductionNumber);

17. BatesEnd(EndingProductionNumber);

18. AttachBegin (BeginningAttachmentRangeNumber);

19. Attach End(EndingAttachmentRangeNumber);

20. ControlNumberor DodD Number.

NativeProduction

The Partiesshallhavethe right to requestthatESI be produced

asNative Files in additionto the format setforth abovewhena partyhasa

reasonablebelief that a Native File contains additional information not

otherwiseviewablefrom the productionformat set forth aboveand such

additionalinformationis relevantandreasonablycalculatedto leadto the

discoveryof admissibleevidence. Thesedocumentswill be accompanied

with the appropriate loadfiles indicating a cross referenceto the Bates

numberedStaticImage.

Additionally, in the eventa Partywishesto produceWEST e

mail andnon-email innativeform ratherthanas Static Images,the Parties

shall meet andconfer to discussthe feasibility of, and guidelinesfor, any

suchproduction.

Each WEST documentproducedas a Native File will have a

uniquedocumentidentificationnumber(i.e., “Relativity ID”) generatedand

included within the production as a separatemetadatafield within the
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DAT or DII load file. The Relativity ID shall be the default unique

documentidentificationnumber.

Formof Productionfor Spreadsheets

ESI in the form of spreadsheetsshall be producedas Native

Files along with a placeholder Static Image listing the spreadsheet

documentthat is beingproduced. Thesedocumentswill be accompanied

by the appropriateload files indicating a cross referenceto the Bates

numberedStaticImage.

Microsoft AccessDatabases

With respectto non-privilegedMicrosoft AccessDatabasefiles,

eachPartyshall providea list of all suchfiles, alongwith a descriptionof

eachdatabasesufficient to allow the other Partiesto determinewhether

they wish the database(s)to be produced. In the event that they do, the

Partiesshallmeetandconferto discusstheproductionof suchdatabase(s).

LoadFiles2

All WEST shall be producedalong with an IPRO, Opticon, or

SummationDII loadfile indicatingBatesnumbersanddocumentbreaksas

applicable. Metadatashall be producedin ConcordanceDAT file format,

DII format, and summarytext file for Summation,or XML format, and

extractedfull text shall be provided in TXT file format at the document

level. Non-Windows-BasedApplicationsandData shall besubjectto the

sameproductionrequirementsto theextenttechnicallyandlegally feasible.

2 A litigation support“load file,” as that term is usedherein,refersto the
file necessaryto referenceimagesof documentsand correspondingload
file datainto a reviewabledatabase.A load file can,for example,specify
what individual pagesbelongtogetheras a document,what attachments
are includedwith a document,wherea documentbeginsand ends,and
whatmetadatais associatedwith a document.
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Duplicates

To avoid the productionof more thanone copy of a particular

uniqueitem, the Partiesshall useindustrystandardMD5 (or SHA-1) hash

values within (1) all emails identified for production,and (2) all loose

electronicfiles identified for production. The Partieswill not de-duplicate

attachmentsto emailsagainstloose electronicfiles. The Partiesshall also

producea field listing all custodiansof any de-duplicatedcopies of an

emailor otherelectronicdocument.

OtherMethodsto StreamlineDiscovery

The Partiesagreeto meet andconfer in good faith aboutany

other technologyor processthat a producing party proposesto use to

streamlinethe culling, reviewandproductionof ESI (e.g.,email threading,

near de-duplication,technologyassistedreview). The Parties shallmake

reasonablegood faith efforts to resolveany objectionsto the use of such

technologyor processbeforeseekingrelief from theCourt.

ProductionMedia

Documents shall be produced on external hard drives or

readily accessiblecomputeror electronicmedia,e.g.,CDs, DVDs, or flash

or thumb drives(“ProductionMedia”). All ProductionMedia shouldhave

the following five directories:(1) IMAGES for the images;(2) DATA for the

.datand .opt files; (3) TEXT for the extractedtext/OCRfiles; (4) NATIVES

for anynativeExcel files or ExceptionDocuments;and(5) Load Files. The

ProductionMedia shall identify: (a) the producingParty’s name; (b) the

productiondate;and(c) theBatesNumberrangeof thematerialscontained

on theProductionMedia.
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Color

Where the original of a produceddocamentis in color, and

color is materialto the interpretationof the document,the receivingparty

mayrequestthat the documentbeproducedin color (whetherelectronicor

paper). Otherwise,productionwill be in 300 dpi resolution,single-page

blackandwhite CCITT GroupIV TaggedImageFile Format.
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EXHIBIT B

EXHIBIT B
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EXHIBIT B TO ESI PROTOCOL

SunWest BankESI Databases

S5 DirectorAll Reports

S5 DirectorDepositReports

S5 DirectorLoanReports

S5 Fileshares

S5 Forensic Data

S5 ForensicDataEmail

S5 LaserproCustomerInformation

S5 LaserproLoan OriginationInformation

S5 OMS DepositInfo

S5 OMS GL Info

S5 OMS LoanInfo

S5 ScannedDocuments
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