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8 IN UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEVADA

10
- | EDWIN B. CARTON, et al.,
11

Plaintiffs,
12

v CASE NO.: 2:11-¢v-00746-RCJ-PAL
13 '

14 B & B EQUITIES GROUP, LLC, et al.,

15 Defendants.
16
17 AGREED PROTECTIVE ORDER

18 Plaintiffs Edwin B. Carton, Lonnie C. Carton, Kenneth Huntley, I, LL.C, Gloria Diaz II,

19 | LLC, Kenneth Huntley IV, LLC, Thomas Colbert V, LLC, Leon Dean II, LLC, Wanda Dean TI,

20 LLC, and Samuel Diggle IT, LLC (“Plaintiffs”); Defendants Estate Planning Solution Network,
2 Bruce S. Plotnick, Angelo Diaz Gonzalez, Leon E. and Wanda D. Dean as individuals and as
z alleged Trustees of their respective Trusts, Gloria Diaz Rivera, Gloria Diaz Rivera Irrevocable
24 Life Insurance Trust, Samuel L. Diggle, Samuel Diggle Irrevocable Life Insurance Trust,
25 American General Life Insurance Company, Aviva Life and Annuity Company, and Americo

26 Financial Life and Annuity Insurance Company, (“Defendants™); and Third-Party Defendants

27 Juan Ramon Rivera Cordera and JRC Group Corporation (collectively, the “Parties™), may seek

28

Dockets.Justia.com


http://dockets.justia.com/docket/nevada/nvdce/2:2011cv00746/80990/
http://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2011cv00746/80990/128/
http://dockets.justia.com/

10
11
12
13
14
15
16
17
18
19
20
21

oY)

23
24
25
26
27
28

Case 2:11-cv-00746-RCJ -PAL Document 124 Filed 11/01/11 Page 8 of 24

discovery of documents, information, or other materials that may contain trade secrets,
confidential commercial information, or confidential personal or medical information of other
parties or third parties;

WHEREAS, the Parties to this action believe that good cause exists to enter this
protective order as set forth in the accompanying Joint Motion for Protective Order (*Joint
Motion™); and

WHEREAS, the Court finds that good cause exists for the entry of this protective order
and, pursuant to Federal Rule of Civil Procedure 26(c), the Court orders as follows:

1. This Agreed Protective Order (“Order”) shall govern the handling of documents,
depositions, deposition exhibits, interrogatory responses, admissions, and any other information
produced, given, or exchanged by and among the parties and any non-parties to this action (the
“Litigation”) in connection with discovery in the Litigation (such information hereinafter
referred to as “Discovery Material™).

2. Any party or non-party who provides or has provided information or material to
any party in connection with this Litigation (a “Producing Party”) may designate any Discovery
Material as “CONFIDENTIAL” under the terms of this Order if the Producing Party believes in
good faith that such Discovery Material contains non-public, confidential, proprietary, or
commercially or personally sensitive information that requires the protections provided in this
Order (“Confidential Discovery Material”}.

3. For purposes of this Order, information considered to be Confidential Discovery
Material includes all non-public material, including responses to discovery requests and
interrogatories and testimony adduced at deposition, containing information related to: the
internal governance of the parties to this litigation; financial or business plans or projections;

trade secrets or other commercially sensitive business or technical information; non-public
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billing information such as invoices; personal financial or medical information; or privileged,
proprietary, or any other information a Producing Party believes to be commercially-sensitive.

4, The designation by any Producing Party of Discovery Material as “Confidential”
shall be made only after review by an attorney for the designating party based on a good faith
belief that there is a valid basis for such designation.

5. Discovery Material, or information derived therefrom, shall be used solely for
purposes of this Litigation, but shall not be used for any other purpose, including, without
limitation to, any other lawsuit or any other business or commercial purpose.

6. The designation of Discovery Material as “Confidential” for purposes of this
Order shall be made in the following manner by any Producing Party:

a. in the case of documents or other materials (apart from depositions or
other pretrial testimony), by affixing the legend “Confidential” to each page containing any
Confidential Discovery Material, provided that the failure to designate a document as
“Confidential” does not constitute a waiver of such claim, and a Producing Party may so
designate a document promptly after such document has been produced, with the effect that such
document is subject to the protections of this Order; and

b. in the case of depositions or other pretrial testimony: (i) by a statement on
the record, by counsel, at or before the conclusion of the deposition; or (ii) by written notice, sent
by counsel to all parties within ten (10) days after the receipt of the transcript of the deposition or
other pretrial testimony, provided that only those portions of the transcripts designated as
“Confidential” shall be deemed Confidential Discovery Material. All depositions will be treated
as Confidential until the expiration of the ten (10) day period. The parties may modify this
procedure for any particular deposition, through agreement on the record at such deposition or in

writing, without further order of the Court.
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7. Except as specifically provided for in this or subsequent Court orders, Discovery
Material designated “Confidential” or its contents shall not be revealed, disclosed, or otherwise
made known to persons, directly or indirectly, other than the following:

a. the parties to the Litigation, including the parties’ officers, directors,
managers, and employees (including in-house counsel), who are necessary to assist counsel for
the parties in the conduct of the Litigation for use in accordance with this Order;

b. experts or consultants who are not officers, directors, managers, or
employees of any party and who are necessary to assist outside counsel of record in the conduct
of this Litigation and who sign the undertaking attached as Exhibit A;

c. counsel for the parties, employees, contractors, and vendors of such

counsel assisting in the conduct of the action for use in accordance with the terms of this Order;

d. trial or deposition witnesses;
e. the Court and Court personnel; and
f. court reporters employed in connection with this Litigation.
8. Every person given access to Confidential Discovery Material or information

contained therein shall be advised that the information is being disclosed pursuant and subject to
the terms of this Order and may not be disclosed other than pursuant to the terms thereof.

9. All documents of any nature, including briefs that have been designated as
“Confidential” and that are filed with the Court, shall be filed under seal in accordance with the
United States District Court for the District of Nevada Local Rule 10-5. All documents so filed
shall be released from confidential treatment only as provided by further order of the Court.

10. The parties filing any brief, memorandum, motion, letter, or other document (a
“Filing”) under seal with the Court because the Filing would disclose information from a

document that is otherwise required to be filed under seal pursuant to the provisions of this Order
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shall comply with the provisions of the United States District Court for the District of Nevada
Local Rules 10-5.

1. Any party to the Litigation who objects to the continued restriction on public
access to any document filed under seal shall give written notice of his or her objection to the
Producing Party. To the extent that the Producing Party seeks to continue the restriction on
public access to documents filed with the Court, that party shall file an application with the Court
for a judicial determination as to whether good cause exists for continued restricted access to the
document.

12.  Entering into, agreeing to, and/or producing or receiving Confidential Discovery
Material or otherwise complying with the terms of this Order shall not:

a. operate as an admission by any party that any particular Confidential
Discovery Material contains or reflects trade secrets or any other type of confidential
information;

b. prejudice in any way the rights of the parties to object to the production of
documents they consider not subject to discovery, or operate as an admission by any party that
the restrictions and procedures set forth herein constitute adequate protection for any particular
information deemed by any party to be Confidential Discovery Material;

C. prejudice in any way the rights of any party to object to the authenticity or
admissibility into evidence of any document, testimony, or other evidence subject to this Order;

d. prejudice in any way the rights of a party to seek a determination by the
Court whether any Discovery Material or Confidential Discovery Material should be subject to
the terms of this Order;

e. prejudice in any way the rights of a party to petition the Court for a further

protective order relating to any purportedly confidential information;

5
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f. prevent the parties to this Order from agreeing to alter or waive the
provisions or protections provided for herein with respect to any particular Discovery Material;
or

g. be construed as an agreement by any person to produce or supply any
document, or as a waiver by any person of his right to object to the production of any document,
or as a waiver of any claim of privilege with respect to the production of any document.

13.  This Order has no effect upon, and shall not apply to, the parties’ use of their own
respective Confidential Discovery Material for any purpose. Nothing herein shall: (i) prevent a
party from disclosing Confidential Discovery Material or other information to officers, directors,
or employees of the Producing Party; or (ii) impose any restrictions on the use or disclosure by a
party of documents, materials, or information designated as “Confidential” obtained lawfully by
such party independently of the discovery proceedings in this Litigation and not otherwise
sﬁbj ect to confidentiality restrictions.

14. If a party in possession of confidential informatién receives a subpoena or other
compulsory process from a non-party to this Order seeking production or other disclosure of
such confidential information, that subpoenaed party shall give written and telephone notice to
counsel for the Producing Party within five (5) business days after receipt of the subpoena or
other compulsory process; such notice shall identify the confidential information sought and
enclose a copy of the subpoena or other compulsory process. If the Producing Party timely seeks
a protective order, the party to which the subpoena or other compulsory process was issued or
served shall not produce the confidential information called for prior to receiving a court order or
the consent of the Producing Party. In the event that such Discovery Material containing

confidential information is produced to the non-party, such material shall still be treated by the
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parties to this action in accordance with the designation as Confidential by the parties to this
Order.

15.  Inadvertent failure to designate materials as Confidential Discovery Material at
the time of production may be supplemented by written notice given by the Producing Party.
Upon receipt of such notification, all documents, materials, or testimony so designated shall be
fully subject to this Order as if it had been initially so designated; provided, however, that the
receiving party- shall incur no liability for any previous treatment of such information in
conformance with its original designation. Notwithstanding the foregoing, no party may
designate materials under the Order later than ninety (90) days after the materials were produced
to an opposing party pursuant to this Order.

16. In the event a Producing Party produces two or more identical copies of a
document and any such copy is designated with a lesser degree of confidentiality than any other
copy, all such identical documents shall be treated in accordance with the most restrictive
designation on any copy once notice of the inconsistent designation is provided by the Producing
Party. The Producing Party shall be responsible for informing the party receiving the
inconsistently designated information of the inconsistent designation; however, if any person
subject to this Order receives such inconsistently designated information, and has actual
knowledge of the inconsistent designation, the person shall treat all copies in accordance with the
most restrictive designation.

17.  In the event that a Producing Party inadvertently produces to any other party any
materials that are privileged or otherwise immune from discovery, in whole or in part, pursuant
to the attorney-client privilege, work product doctrine, or other applicable privilege, such
privileged materials may be retrieved by the Producing Party by giving written notice to all

parties to whom the Producing Party inadvertently provided copies of the produced privileged
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1 materials of the claim of privilege and the identity of the documents inadvertently produced

2 pursuant to Federal Rule of Civil Procedure 26(b)(5)(B). ~ Upon receipt of such notice, all

3 . . .

parties or other persons who have received a copy of the inadvertently produced materials shall
A :

promptly return any and all copies of those materials to the Producing Party or destroy the
5

materials. The terms of this paragraph shall not be deemed a waiver of a party’s right to

6
7 challenge the Producing Party’s designation of materials as privileged (provided, however, that

g any such challenge to the designation may only be made following the return of such identified

9 documents to the Producing Party}, nor shall such inadvertent production of any material that is

10 subsequently retrieved pursuant to this paragraph be deemed to be a waiver of the claim of

i privilege asserted. No party shall use any inadvertently produced privileged materials, or

i information gleaned from any inadvertently produced privileged materials, in connection with

1 14 this Litigation, any related actions, or for any other use. Any party returning material to a

15 Producing Party pursuant to this paragraph may then move the Court for an Order compelling

16 production of the material, but said motion shall not assert as ground for entering such an Order
17 | that the Producing Party waived any privilege because of the inadvertent production.

' 18 18.  Any person receiving Confidential Discovery Material shall not disclose such
19 information to any person who is not entitled to receive such information under this Order. If
2? Conﬁdentiél Discovery Material is disclosed to any person other than in the manner authorized
D by this Order, the person responsible for the disclosure must immediately bring all pertinent facts
73 relating to such disclosure to the attention of counsel for all parties and, without prejudice to
24 other rights and remedies of any party, make a reasonable good faith effort to refrieve such
25 materials and to prevent further disclosure by it or by the person who received such information.
26 19.  In the event additional parties join or are joined in this Litigation, they shall not
27 have access to Confidential Discovery Material until thernewly-joined party by its counsel has
28

8
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1 executed, or if representing itself pro se has executed, and, at the request of any party, filed with

2 the Court its agreement to be fully bound by this Order.

3 20.  Non-parties who produce documents pursuant to this Order shall have the benefit
* of this Order, and shall be entitled to enforce its terms, if they agree to be bound hereby.
: Z 21.  The parties agree to be bound by the terms of this Order pending the entry of this
' 7 Order by the Court, and any violation of its terms shall be subject to the same sanctions and

g penalties as if this Order has been entered by the Court.

9 22.  The provisions of this Order shall, absent written permission of the Producing
10 Party or further order of the Court, continue to be binding throughout and afier the conclusion of
H the Litigation, including without limitation any appeals therefrom,
i 23. Within sixty (60) days after receiving notice of the entry of an order, judgment, or
14 decree finally disposing of or resolving the Litigétion, and upon the written request of the
15 Producing Party, all persons having received Confidential Discovery Material shall either make a
16 good faith effort to return such material and all copies thereof (including summaries and

i 17 excerpts) to counsel for the party that produced it or destroy all such Confidential Discovery

18 Material and certify that fact. However, counsel for the parties and all pro se parties shall be
o entitled to retain court papers, deposition, and trial transcripts and attorney work product
2(1] (including Discovery Material containing Confidential Discovery Material), provided that such
2 counsel, and employees of such counsel for the parties and pro se parties, shall not disclose the
23 court papers or attorney work product to any person, except pursuant to court order or agreement

24 with the Producing Party.

25 24.  During the pendency of this Litigation, any party objecting to the designation of
26 any Discovery Material or testimony as Confidential Discovery Material may, afier making a
27

pood faith effort to resolve any such objection, present the dispute to the Court. While such
28
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dispute is pending, the Discovery Material or testimony in question shall be treated as
Confidential Discovery Material pursuant to this Order. The provisions of this paragraph are not
intended to shift the burden of establishing confidentiality. The burden of establishing
confidentiality rests with the Producing Party.

25. In the event that any Confidential Discovery Material is used in any court
proceeding in this Litigation or any appeal therefrom, said Confidential Discovery Material shall
not lose its status as Confidential Discovery Material through such use. Counsel shall confer on
such procedures as are necessary to protect the confidentiality of any documents, information,
and transcripts used in the course of any court proceeding.

26.  Each of the parties hereto shall be entitled to seek modification of this Order by
application to the Court on notice to the other parties hereto. Nothing in this Order shall
preclude any party from seeking judicial relief, upon notice to the other parties, with regard to
any provision hereof.

27.  The Court may modify the terms and conditions of the Order for good cause, or n
the interest of justice, or on its own order at any time in these proceedings.

28. Without a separate court order, the Order does not change, amend, or circumvent
any court rule or local rule.

29. Any other provision in this Order to the contrary notwithstanding:

5. No documents which are filed with the Court as attachments to a summary
judgment or other dispositive motion, or documents which are identified in the joint pretrial
order, may be filed under seal unless the proponent seeking protected status of the document(s)
establishes compelling reasons to rebut the presumption of public access.

b. Any party seeking to seal attachments to a motion for summary judgment

or other dispositive motion filed with the Court, or documents which are identified in the joint

10
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pretrial order, shall submit a separate memorandum of points and authorities which presents
articulable facts identifying the interests favoring continuing the secrecy of the attachments, and
shows that these specific interests outweigh the public's interests in disclosure sufficient to
overcome the presumption of public access to dispositive pleadings and attachments.

C. Any application to seal documents attached to a motion for summary
judgment or other dispositive motion, or documents identified in the joint pretrial order, shall be
served on opposing counsel together with the documents proposed to be filed under seal.
Opposing counsel shall have fifieen (15) days from service of any application to seal documents
attached to a motion for summary judgment or other dispositive motion, or documents identified
in the joint pretrial order, in which to file a response.

d. In regard to discovery and other non-dispositive motions, only those
portions of the motion, response ér reply pleadings which contain specific references to the
contents of confidenfial documents or information, and the exhibits which contain such
confidential information, shall be filed under seal. The remainder of the pleading and other
exhibits, which do not contain confidential information, shall be filed as publicly accessible

documents unless otherwise specifically ordered by the Court.

11
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IT IS SO ORDERED.

Dated this 4th day of November, 2011.

AGREED AND ACCEPTED:

s Charles H. _McCrea, Jr.
Charles H. McCrea, Jr.

Nevada Bar No. 104

LIONEL SAWYER & COLLINS
300 So. Fourth Street

Las Vegas, Nevada 89101

-and-

David T. McDowell

Jessica L. Wilson

ED1soN, MCDOWELL & HETHERINGTON LLP
3200 Southwest Freeway, Suite 2100
Houston, Texas 77027

Attorneys for Defendant American General
Life Insurance Company

/s/ Marek P. Bute

Marek P. Bute, Esq.

Snell & Wilmer

3883 Howard Hughes Pkwy., Ste. 1100
Las Vegas, NV 89169

702-784-5266

Fax: (702) 784-5252

Email: mbutef@swlaw.com

_and-

12

Hon. Peé@. Leen A

United States Magistrate Judge
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C. Andrew Kitchen, Esq.

Jeffrey M. Grantham, Esq.

1901 Sixth Ave. North

2400 Regions Harbert Plaza
Birmingham, Al 35203

Fax: (205) 254-1999

Email: dkitchen@maynardcooper.com
Email: jgrantham@maynardcooper.com
Attorneys for Defendant Aviva Life and
Annuity Company

s/ Wesley J. Smith

Kevin B. Christensen
Wesley J. Smith
Christensen James & Martin
7440 W. Sahara Ave.

Las Vegas, Nevada 89117
Attorneys for Plaintiffs

s/ Howard J. Russell

Howard J. Russell, Esq.

Weinberg, Wheeler, Hudgins, Gunn & Dial
6385 S. Rainbow Blvd., Ste. 400

Las Vegas, NV 89118

Tel: (702) 938-3838

Fax: (702) 938-3864

Attorney for Defendants Gloria Diaz Rivera,
Gloria Diaz Rivera Irrevocable Life Insurance
Trust, Angelo Diaz Gonzalez, and Third-Party
Defendants Dr. Juan Ramon Rivera Cordera
and JRC Group Corp

/s/ Bruce S, Plotnick
Bruce S. Plotnick

37 Lohnes Rd
Farmingham, MA 01701
Pro Se

/s/ Bruce 8. Plotnick

Estate Planning Solution Network
37 Lohnes Rd

Farmingham, MA 01701

Pro Se

13

Filed 11/01/11

Page 19 of 24




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:11-cv-00746-RCJ -PAL Document 124 Filed 11/01/11

s/ Carrie L. Parker
Jeffrey S. Galvin, Esq.
Carrie L. Parker, Esq.
Downey Brand, LLP
427 West Plumb Lane
Reno, NV 89509

Attorneys for Leon E. and Wanda D. Dean
as individuals and as alleged Trustees of their respective Trusts

/s/ David B. Betts

David B. Betts

Law offices of David B. Betts
276 Mariners Circle

Columbia, South Carolina 29212
(803) 407-6885

Fax: (803) 749-3037

-and-

James R. Olson

Olson, Cannon, Gormely & Desruisseaux
9950 West Cheyenne Avenue

Las Vegas, Nevada 89129

(702) 384-4012

Fax: (702) 383-0701

Attorneys for Samuel L. Diggle, and
Samuel L. Diggle ILIT

/s/ Roger B. Cowie

Williams R. Urga

Jolley Urga Wirth Woodbury & Standish
3800 Howard Hughes Parkway, Suite 1600
Las Vegas, Nevada 89169

-and-

Roger B. Cowie

Locke Lord Bissell & Liddell, LLP
2200 Ross Avenue, Suite 2200
Dallas, Texas 76501

Attorneys for Defendant Americo Financial Life
and Annuity Insurance Company

14
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EXHIBIT A

IN UNITED STATES DISTRICT_COURT
FOR THE DISTRICT OF NEVADA

EDWIN B. CARTON, et al.,

Plaintiffs,

v CASE NO.: 2:11-cv-00746-RCJ-PAL
B & B EQUITIES GROUP, LL.C, et dl.,

Defendants.

UNDERSTANDING PURSUANT TO THE
AGREED PROTECTIVE ORDER

I have read the Agreed Protective Order entered in this case. 1 agree and understand that:
(2) all Confidential Discovery Material disclosed to me in this case is pursuant to and subject to
the terms of this Order and may not be disclosed or used other than pursuant to the terms thereof,
and (b) that the violation of the terms of the Order (by use of the Confidential Discovery
Material in any impermissible manner) may subject me to punishment for contempt of a court
order.

I agree to be bound by the Order, and I consent to the jurisdiction of the above-captioned
Court for purposes of the enforcement of the Order.

Signature:

Please print or type the following:
Name:

Title and Affiliation:

Address:

Telephone:
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