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8 UNITED STATESDISTRICT COURT
9 DISTRICT OF NEVADA
10
RONALD SANTOS,
11 Case No. 211-cv-01251KJID-NJK
Plaintiff(s),
12| vs ORDER
13| ISSDROBACA, etal., (Docket Nos. 165, 166, 208
14 Defendant(s).
15
6 Pending keforethe Court arePlaintiff’ smotionto compel, motionfor sanctions, and motionfor
1
delay of ruling. Docket Nos. 165, 166, 203Defendantsresponced, and Plaintiff replied. Docket Nos.
17
178, 179, 200Plaintiff laterfiled amotionfor delay of ruling. Docket No. 203. The Court finds that
18
o a heaing onthese motions is nat needed. Seelocd Rule 782. For the reasons stated below, the
1
20 motion to compel (Docket No. 169 is herdoy DENIED, and, therefre, Plaintiff’ s acampanying
) request for sanctions (Docket No. 16§ is also DENIED. Further, for the reasons discussed below,
1
Plaintiff’ s motionfor delay of ruling (Docket No. 203 is also DENIED.
22
- This discovery dispute arises from a civil rights case between a pro se prisoner and various
) prison dficials. On August 28, 2015, Plaintiff, Senior Deputy Attorney AndreaBarradough,and
4
25
26 Thereis some discrepancy regarding the exad date of this meding. Plaintiff all egesthis
27 || meding cccurred onAugust 27, 2015.Docket No. 165at 2. Defendants' corresponcenceaso indicates
the meding accurred onthat date. Docket No. 1792 at 1. However, the exad date is immaterial to the
28 || forthcoming analysis
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Deputy Attorney Generd Mercedes Menendeztelephoricaly met and conferred regarding the parties
numerous discovery disputes. Docket No. 179at 2. The parties reatied an agreanent (“A ugust

Agreanent”) onthe contested issues. 1d. However, disagreements over the August Agreement soon

arose, and atorrent of motions quickly followed. SeeDocket Nos. 151, 152, 154, 156, 165, 166, 191,

193, 194, 203.

Themotionto compel beforethe Court is ore of five such motionsthat Plaintiff hasfiled in this
case. SeeDocket Nos. 71, 106, 152, 165, 19Plaintiff’ smotionseeksan ordercompelli ngDefendants
torespondto six itemsof discovery: (1) arequestfor production d documents sent to Defendant Neven
on May 27, 2015(*first item”); (2) interrogatories sent to Defendant Conrett (“second item”); (3)
interrogatories sent to Defendant Morrow (“third item”) ; (4) former inmate Keith Stoboughs next of
kin informatior? (“f ourth item”) ; (5) arequestfor production o phaographs (“fifth item”); and (6) a
request for production o High Desert State Prison’s Unit Shift Logs from November 12, 2010to
November 18, 2010(" sixth item”).

. PREREQUISITESTO JUDICIAL REVIEW

A. Meet and Confer Requirement

Fed. R. Civ. P. 37 s med and confer requirement serves an important pdicy. It operaes“to
lessenthe burden onthe court andreducethe unrecessary expenditure of resources by liti gants, through
the promotion d informal, extrgjudicial resolution d discovery disputes.” NevadaPower v. Monsanto,
151F.R.D. 118, 12QD. Nev.1993. Shdfle Master, Inc. v. Progressve Games, Inc., 170F.R.D. 166
(D. Nev. 1996 lays out the two prongs that the parties must med to satisfy Rule 37 s med and confer
requirement. First,themoving party mustcettify that he attempted to “ personall y resolvethe discovery
dispute.” 1d. at 170. Seaond,themoving party mustset forth facts*” sufficient to enablethe court to pass
apreliminary judgment ontheadequacy andsincelity of the goodfaith conferment betweenthe parties.”

“Neither party explains what discovery instrument, if any, Plaintiff attempted to useto gather this
information.

SReferances heranatfterto “Rule” areto the Federd Rules of Civil Procedure unessotherwise
noted.
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Id. at 171. To acomplish the underying pdicy behind Rule 37, the movant must show a “genuine
attempt to resolve the discovery dispute through norjudicial means.” 1d.

Here Plaintiff and Defendants' coursel telephoricdly readed an agreement regarding their
various discovery disputes on August 28, 2015. Docket No. 179at 2. Yet, when dsputes over the
August Agreament arose, rather than conferring with Defendants' coursel, Plaintiff filed a flurry of
discovery motions. SeeDocket Nos. 151, 152, 154, 156, 165, 166, 191, 192, 193, 194, 2@adced
to Plaintiff’ smotionis acettificaionthat he met and conferred with Defendants’ courseal beforefiling
the motions presently beforethe Court. Docket No. 165at 6. However, that cettificationrelatesto the
August 28, 2015meding, nd the current discovery dispute — namely, whether Defendants compli ed
with the AugustAgreanent. Docket No. 165at 6. Asaresult, Plaintiff fails to show agenuine attempt
to resolve the present discovety dispute through norjudicial means.

B. Full Text Requirement

In addition to the Federd Rules of Civil Procedure, discovery motions aregovemed by Locd
Rule 26—71a), which requires “all motions to compel discovery [to] set forth in full the text of the
discovery originally sough andtheresporsethereo, if any.” Withou the completetext of therequests
and resporses, if any, “[t]he Court canna determine that particular resporses . . . areimproper.”
Allstate Ins. Co. v. Balle, 2013WL 53239684t *4 (D. Nev. Sept. 20, 2013; Agarwal v. OregonMut.
Ins. Co., 2013WL 2110934t *3 (D. Nev. Jan. 18, 2013(denying motionto compel, in part, for fail ure
to comply with 26-7(a) because “judges are nat like pigs, hurting for truffles buried in briefs”).
“Pradicdly spe&ing, the fail ure to comply with LR 26—74a) improperly shiftsthe burden to the Court
to sift throughandroot for issuesthat shoud be clearonthefaceof adiscovery motion.” Taylor v. Aria
Resort & Casino, LLC, 2013WL 23554624t *4 (D. Nev. May 29, 2013

Unfortunately, that is the case here Plaintiff resorts to a blanket as=rtion that Defendants
coursel engaged in “deliberae effortsto thwatrt . . .Plaintiff’ seffortsto get . . .thetruth.” Docket No.
165at 2. He then proceds to list the text of his first and second request, bu fails to provide how
Defendants responced to those requests if at al. Docket No. 165at 2-3. Regarding the third, fourth,
andfifthitems Plaintiff details Defendants resporse, but nat thetext of therequest Id., at 3-4. Turning
to the final item, the sixth item, the Court finds that Plaintiff complied with Locd Rule 26-7(a) by

3
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providingthetext of theresporseandDefendants' resporse. Id., at 4. Accordingly, Plaintiff’ srequests
except for final ore, do na satisfy Locd Rule 26-7(a).

C. Decision on the Merits

These deficienciesareglanngin light of Plaintiff’ srepresentationthat he submitted his motion
“[i]n compliancewith LR 26-7" and“pursuant to Rule 37(a)(1-4)[.]” Docket No. 165at 1-2. Although
the Court may deny amotionfor fail ure to comply with these procedural requirements alone, the Court
adknowledges the strong pdicy behind addressing motions on the merits. See Argarwal, 2013WL
211093(D. Nev. Jan. 18, 2013 (denying a motion to compel for failure to comply with procedural
requirements); but seeU—Haul Co. o Newvada,Inc. v. Gregory J. Kamer, Ltd., 2013WL 1249706D.
Nev. Mar. 26, 2013 (exerdsing dscretion to addressthe motion even thoughthe court adknowledged
the fail ure to comply with LR 26—7a)). The Court therefre turns to the merits of Plaintiff’ s motion.
. MOTION TO COMPEL

Wherea party voluntarily provides the discovery that a motion to compel seeks, it moaots the
motion. SeeBryant v. Armstrong, 285F.R.D. 596, 606 S.D. Cal. 2012 (denying motion to compel
resporsestointerrogatoriesasmoot becaise oppacsing party subsequently answered theinterrogatories).
In this case, Plaintiff moved to compel resporses to six items, and Defendants indicae that they have
now responckd to all but onerequest—thethirditem. Docket No. 178at 3-4. Plaintiff doesnatindicate
otherwise. SeeDocket No. 200.Accordingly, except for that item, Plaintiff’ smotionto compel is moat.

Instead of addressingtheimpli caions of Defendants’ intervening dscovery resporses, Plaintiff’ s
reply attempts to dspute the adequacy of those resporses. Docket No. 200. In atherwords, Plaintiff
abandors hisargument that Defendantsshoud be ordered to respondto his requests(becausethey have)
and, instead, argues that Defendants' resporses aredefedive. Seeid., at 2 (objeding to Defendants
privilege clams); Id., at 3 (asking the Court to “scrutinize the two items Plaintiff . . .receve[d] last
week). Plaintiff’s reply therefore raises new issues and asserts new arguments. However, these
argumentsareprocedurally improperbecaise[a] party is generdly prohibited from raising rewissues
for the first time in its reply brief” as the oppaing party is nat afforded an oppatunity to respond.
Queeansridge Towers LLC v. Allianz Globd Risk USIns. Co., 2015WL 140347%t *3 (D. Nev. Mar.
26, 2019 (citing Eberle v. City of Anahiem 901F.2d 814, 81§9th Cir. 1990); seealso Sate of Nev.
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v. Watkins, 914F.2d 1545, 156@9th Cir. 1990 (“[ Parties] canna raise a new issue for the firsttime
intheir reply briefs”) ; Assn o Irrit ated Residentsv. C & R Vanderham Dairy, 435F. Supp. 2d 1078,
1089(E.D. Cal. 2009 (“It is inappropriate to consider arguments raised for the firsttime in a reply
brief”). Plaintiff’ sarguments made in reply aretherefre unavaili ng.

In summary, as discussed in more detail abowve, Plaintiff did nd satisfy Rule 37(a)’'s med and
confer requirement because he neverconferred with Defendants' counsel abou the parties' compliance
with the August Agreament. Further, Plaintiff only complied with Locd Rule 26-7(a) with resped to
one lone discovely request —the sixth item. Finally, perhaps due to Plaintiff’ s fail ure to confer with
Defendants, afterthe present motionwasfil ed, Defendantslargely provided Plaintiff with the discovery
his motion seeks. Plaintiff’ s motion, except asto the third item, is therefore moot. Accordingly, since
noreof Plaintiff’ srequestssatisfiesbath the prerequisitesfor judicia reviewand presentsali vedispute,
Plaintiff’ s motionto compel (Docket No. 169 is hereby DENIED.

[11.  MOTION FOR SANCTIONS

Plaintiff also moves for sanctions under Rule 37(a)@), which pemits a party to recover
ressonable expenses incurred in making a discovery motion. Docket No. 166.“The awading d
expenses and attorney’s fees are nat appropriate, however, wherethe moving party filed a motion
withou first making a goodfaith effort to oltain dscovery through norjudicial channels.” Shufle
Master, Inc., 170F.R.D. at 173. As discussed abowve, Plaintiff failed to make this effort. Moreover,
although no a defense to an awad of expenses uncer Rule 37, the Court takes into “consideraion
Defendants' dili gent condwctinrespondngto Plaintiff’ sdiscovery requestsafterthemotionwasfiled.”
Cook v. Taser Int'l, Inc., 2006 WL 1520243 at *4 (D. Nev. May 26, 2006. This factor suggests
sanctions areespedally inappropriate in the instant case. Plaintiff’ s requestis therefore DENIED.
V. MOTION FOR DELAY OF RULING

Finally, Plaintiff filed a motion for delay of ruling on hs motion to compel and motion for
sanctions. Docket No. 203. Plaintiff arguesthat a delay is warranted because he erroneously omitted
various exhibits to his reply. 1d., at 2. However, because Plaintiff has now submitted those exhibits

(Docket No. 207, the Court hereby denies this motion (Docket No. 203 as moat.
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CONCLUSION

Based onthe foregoing,

1. IT ISHEREBY ORDERED that Plaintiff' s motion to compel (Docket No. 169 is
DENIED.

2. IT ISFURTHER ORDERED that Plaintiff’ s motion for sanctions (Docket No. 166
is DENIED.

3. IT ISFURTHER ORDERED that Plaintiff’ s motion for delay of ruling (Docket No.

203) is DENIED as moat.

DATED: November 10, 2015

NANCY J. KOPPE,
United States Magistrate Judge




