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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* k% %

ROSEMARY GARITY, CaseNo. 2:11e¢v-01805RFB-CWH
Plaintiff,
ORDER
V.
Defendant’sMotion for Summary Judgmert
USPS PMG MEGAN J. BRENNAN (ECF No. 260
Defendant

l. INTRODUCTION

This case is before the Court on Defendant’'s Motion for Summary Judgment (ECIE No
260). Plaintiff Rosemary Garitglaims thatshe suffered multiple violations dfer constitutional
rights whileemployedatthe United States Postal Servireher Third Amended Complai(ECF
No. 43), Raintiff alleges that Defendandiscriminated againsher because of her race and
disability. Plaintiff also claims that Defendant retaliated against her for engaging teciac
activities. Plaintiff further claims Defendant created a hostile work environhmmally, Plaintiff
claims thathe Defendant failed to provide reasonable accommodations for her disabilities.

Defendants fileca Motion for Summary Judgment, which makes several arguments @s to

why Plaintiff's case should not proceed. For the reasons stated below, ther@otstige Motion

in part and denies it in part.

Il. BACKGROUND
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Plaintiff filed her Complaint in this Court ddovember 9, 2011. ECF No. Rlaintiff
filed her most recent, Third Amended Complaint on February 28, 2013. ECF NRda#iff

alleges the following five causes of action:

i. Plaintiff's Title VII claim in Count | alleges that she was raciallgcriminated
against by her Hispanic supervisor, based on her Caucasian race.
ii. Plaintiff's Title VII claim Count Il alleges retaliation against Plaintiff based
her protected activities.
iii. Plaintiff's Title VII Count Il alleges Federal Defendant creatdubstile work
environment

iv. Plaintiff's Rehabilitation Actlaim inCount | assertthat theFederal Defendant

discriminated against her by failing to accommodate her alleged disabilitigs.

v. Plaintiff's Rehaltitation Act claim in Count Il assertdiscriminaton on the
basis of her disabilities.
Defendant filed a Motion to Dismiss on February 23, 2015. ECF NoT2&3Courtdenied
this Motion on April 16, 2015. ECF No. 279.
Defendant filed a Motion for Summary Judgment on February 23, 2015. ECF No. 25

1. LEGAL STANDARD
Summary judgment is appropriate when the pleadings, depositions, answe
interrogatories, and admissions on file, together with the affidavitsy jfstnow “that there is no
genuine dispute as to any material fact and the movant is etdijledgment as a matter of law.’

Fed. R. Civ. P. 56(agccordCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1988)en considering

the propriety of summary judgment, the court views all facts and draws allnoésren the light

most favorable to the nonmoving party. Gonzalez v. City of Anaheim, 747 F.3d 789, '7€3r(9

2014).1f the movant has carried its burden, the-nooving party “must do more than simply sho
that there is some metaphysicautibas to the material facts . . Where the recorthken as a

whole could not lead a rational trier of fact to find for the nonmoving party, thex genuine
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issue for trial’ Scott v. Harris, 550 U.S. 372, 380 (2007) (alteration in original) (internal quotation

marks omittedl

V. Undisputed and DisputedFacts
A. Undisputed Facts
The Court finds the following facts to be undisputed. The USPS hired Plainti
Caucasian female, on approximately November 3, 2001. Over the course of heefiystfis as

a USPS employee, Plaintiff worked at various locatiarisas Vegas, Nevada.

On December 8, 2008, as part of a settlement of a previous discrimination lawsist aga

the USPS, Plaintiff transferred stations and began working for the USP SPaththenp, Nevada
post office. Plantiff was employed in Pahrumgs a Parfime Flexible Clerkuntil approximately
December 1, 2011, at which time Plaintiti longer worked ahe USPS.

Mr. Armendariz and Maria Albertini, Plaintiff's former coworker and fellparttime
flexible clerk, are Hispanic. Ms. Albertini watlowed to use her cell phone while working.

Plaintiff was heavily involved in protected activities such as filing EEO ¢aimtp and
representation of others on the safiileg complaints sent by letter to management, fiindy
grievances Shewasinvolved in these activities on a continual basis beginning in 2009 up ¢
she no longer worked at the USPS.

In April 2011, Plaintiff was given a thirty (30) day suspension and removalhwhes
subsequently reduced, through the grievance process.

In early May 2011} the Pahrump Post Office was put on lockdown due to purported thr
by the Plaintiff. Plaintiff was not scheduled to work that day.

In October 2011, several of Plaintiff's coworkers signed a letter to USP&gaiment
expressing concerns about the Plaintiff and her behavior in the workplace. Thestpigsted
that Plaintiff no longer work at the Pahrump offidée letter further indicated that Plaintiff wa

potentially dangerous and murderous.

! Plaintiff claims the date of the lockdown was May 3, 208&eQOpp’n, ECF No. 282 at
5); Defendant maintains it was May 4, 408eéMot. Summ. J., ECF No. 260 at 5).
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B. Disputed Facts
The parties dispute a number of facts, including the following:
1. TimeLeading up toPlaintiff's ConstructiveDischarge or Retirement

After the May 2011 lockdown, Plaintiff was reinstated kuats denied workshe was

entitled tqQ given reduced hourssubjected to officialgroup discussions and investigative

interviews, threatened with firing on multiple occasions, refusslests for rescheduling

interviewed about off duty activities, and sent home against her guaranteed hours

Plaintiff returnedto work on November 14, 201dnd was subjected to an investigatior.

She becamapset and physically siGndleft work.
Plaintiff returned to work on December 1, 20drid was ordered to leavlaintiff alleges
that she was constructively discharged at this time.
2. Preferential Treatment
Albertini, Plaintiff's female Hispanic coworker, was given preferentiaatinent over
Plaintiff, who is Caucasian. For example, Albertini was not required to do a lessrguefask
called “collections,”was provided thereferred,earliest start time,ral was given preferential
assignmergtover two norHispanic senior employees, including Garkyrther Plaintiff, a senio
employee, was given less desirable shifts, in comparison with the junior e@aploy
3. Conspiracy Ayainst Plaintiff
Plaintiff maintains that she received information from numerous sourcesthbat
management was intent upon firing her, and was frustrated by her filing Equal BEreptoy
Opportunity (“EEQ”) complaints.
4. Disability
The parties’ dispute whether Plaintiff provided the necessary medical doctiorenta
her claimed disabilities, which Plaintiff alleges include: depressiongecaanxiety, heel spurs,
and a heart condition. Defendant argues that it provided accommodation for Plaeéfts

condition and heel spurs.

V. Defendant’s Motion for Summary Judgment

h
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Defendant argues that each of Plaintiff’s five causes of action should besésinThe

Court addresses each cause of action separately.
A. Title VII, Count | —Race Oscrimination
1. NoPrima FacieCase

First, Defendant argues that Plaintiff has not established a prima faciefarasce
discrimination under Title Vllpecause the ability to use a cell phone while working cannot
fairly characterized as an adverse employment action.

A plaintiff may establista prima facie of discrimination under Title VII by showing that
(1) she belongs to a protected class; (2) she was performing acdortdargemployer’s legitimate
expectations; (3) she suffered an adverse employment action; and (4) otheyesmpkith

gualifications similar to her own were treated more favorabgeMcDonnell Douglas Corp. v.

Green 411 U.S. 792, 8021973).An employment action is adverse if it “materially affects th
compensation, terms, conditions or privileges of employmBatvisv. Team Elec. Co., 520 F.3d

1080, 1089 (9th Cir. 2008).

In response, Plaintiff points out that inability to use her cell phone was just one @afythe
in which she was discriminated agairistr example, Plaintiff argues that she was demoted fr
her asginment to level 7 bulk mailing; assigned the least preferred duties, particu
“collections;” assigned lateand fewerhours; and that Defendants refusegchedule herSee
Opp’n, Ex. 7, Sanford Decl. at 3.

The Court therefore finds that Plaintiff sastablished a prima facie case of ra

be
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discrimination by the Defendarithe Court finds that in particular, Plaintiff’s demotion establishes

that material facts remain as to whether or not she suffered adverse emplaghoentbecause

these actions matially affected the terms, conditions, and privileges of her employrSest.

Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 765 (199i8ding that in the Title VII context,
adverse employment action includes “undesirable reassignment.”).
2. Non-Discriminatory Reasons Explain @anges to Plaintiff's
Hours and Assignments

Defendantargues that there were variolegitimate, nondiscriminatory reasons fo
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changes to Plaintiff's hours and assignments. First, changes to Plaintiffs daties, andrel
tours,were related to the operationaeds of the Pahrump post offi@econd, as a patime

flexible clerk, Plaintiff was not guaranteed any certain number of hours oli@ufza schedule of

hours, nor was the fact that she may have been ablerfiarp certain duties determinative of

whether she would get those assignmefisally, other than Plaintiffs own se#ferving
testimony, there is no evidence that Plaintiff was singled out for denial of tioé¢ husecell phone
during work hours.

While the Court acknowledges the Defendants’ assertiooodiscriminatory reasons fol
its adverse action to Plaintifthis is not the end of the inquirylaintiff may show that the

employer’s reas@werepretextualSeeMcDonnell Douglas, 411 U.&t802-03.

A plaintiff may demonstrate a defendant's reason is pretextual “either diregtl
persuading the court that a discriminatory reason more likely motivated theyemmiandirectly

by showing that the employer's proffered explanation is unworthyeoleace.”Hernandez v.

Spacelabs Med. Inc343 F.3d 1107, 1112 (9th Cir. 2003) (internal quotations and citatjons

omitted).“To make this showing of pretext, [a plaintifff may rely on the evidence praffere
support of his prima facie case. A factfindeay infer the ultimate fact of retaliation without prog
of a discriminatory reason if it rejects a proffered nondiscriminatagon as unbelievableld.

Plaintiff has shown that a reasonable juror could find that Defendant'snseagere
pretextual because the Defendant regularly preferred Hispanic employees over Caucasiar
Specifcally, Plaintiff argues that “[gdce more likely motivated the employer and the proffer
explanation is unworthy of credence. If racial discrimination was nantire likely motivation
then Albertini would not have been treafgdferentially without eception in relation to Sanford,
Lindsey and the plaintiff while being similarly situated in each case.”

Therefore, the Court DENIES Defendant’s Motion for Sumndarygnent as to the Title

VIl racial discrimination claim.

B. Title VII, Count Il — Retaliation

To prevail on her retaliation claim, Plaintiff must demonstrate: (1) that sheeshgag
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protected activity; (2) that she suffered an adverse employment action; #mat (Bere is a causa

a causal link between the protected activity and the adverse employmentRatison v. Entek

Intern, 630 F.3d 928, 936 {9Cir. 2011).But-for causation is required to satisfy the third pron
“This requires proof that the unlawful retaliation would not have occurred in thecagbséthe
alleged wrongful action or actions of the employer.” Univ. of Texas Southwestern Me¥. C

Nassay 133 S.Ct. 2517, 2533 (2013).

Protected activities under Title VIl include opposing allegedly discriminatcis/by one’s
employer.ld.; 42 U.S.C. 20008(a). They also include making informal complaints to ong

supervisor.Ray v. Henderson, 217 F.3d 1234, 1240 n!8 &. 2000). “When an employes

protests the actions of a supervisor such opposition is a protected aclixéiyt’v. Valley Elec.

Ass’n Inc, 41 F.3d 524, 526 (9Cir. 1994). Further, if an employee communicates to his emplag
a reasonable belief the employer has engaged in a form of employment destooimithat

communi@tion constitutes opposition to the activity. Crawford v. Metro. Gov'’t of Nashvillg

Davidson Cnty., Tenn., 555 U.S. 271, 276 (2009).

Defendant argues that Plaintiff has not made a prima facie showing of retatiatiause
she cannot show that but foer protected activities, any of the numerous actions alleged in
retaliation count would have occurrdd. support of this argument, Defendant again asserts
allegedly legitimate reasons for its decisiondich resulted in adverse employment actiéor
example, Defendant argues that Plaintiff was not guaranteed any pattmulsy schedule or job
assignments because she was atpa# flexible clerk.

Plaintiff argues thaher hours were never cut prior to lergaging in protected activity,
which triggered the adverse employment action just two weeks later. As the Nicuit Gas
explained,‘[tjlemporal proximity between protected activity and an adverse employmeon aq
can by itself constitute sufficientrcumstantial evidence of retaliation in some casgteall v.

Citadel Broad. Co., 350 F.3d 1061, 1069 (9th Cir. 2088)amended@Jan. 6, 2004) (internal

citation and quotationmitted).
However, Plaintiff does not contest that from 2009 to 2011 repeatedlyengaged in

various forms of protected activity and filed numerous complaints with EEO. Shel@as not
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contest that, in some instances, Defendant addressed these complaints by,dta, ésearsferring

her to another officeRather, Plaintiffalleges that there is temporal proximity between her latest

EEO complaint, and the adverse employment action. The Court is unpersuaded by thesar
and does not find thahetemporal proximitypetween Plaintiff’s latest protected actiare series
of such actionsandthe subsequeiatdverse employment actiggstablishes the “but for” causatiof
required to establish a retaliation claim under Title VII

Finding that Plaintiff has failed to establish “but for” causation, the Coed dot address
Defendant’s last argument, that Plainfdiled to provide “specific and substantial” circumstanti
evidence of pretext with regard to her given hours, her preferred work schedulesmedic job

assignments. Villiarimo v. Aloha Island Air, In@81 F.3d 1054, 1062 (9th Cir. 2002). Howevg

the Court notes that it is unpersuaded by this argumeNilliasimo itself states that a plaintiff
need only show that “either a discriminatory reason more likely motivated theyamplothat
the employer's proffered explanation is unworthy of credenddiarimo v. Aloha Island Air,

Inc., 281 F.3d 1054, 1063 (9th Cir. 2002) (internal quotation and citation omitted).

The Court, finding that Plaintiff has failed to allege a prima facie case TatleaVIl

retalation claim, GRANTS Defendant’s summary judgment as to Plaintiff's retaliakiom.c

C. Title VIl Count lll — Hostile Work Environment
“To prevail on a hostile workplace claim premised on either race or sexnéfplaust
show: (1) that he was subjected to verbal or physical conduct of a racial orrsatxma] (2) that
the conduct was unweme; and (3) that the conduct was sufficiently severe or pervasive to
the conditions of the plaintiff's employment and create an abusive work environesdliez v.

Cty. of Los Angeles, 349 F.3d 634, 642 (9th Cir. 2088 amendeflan. 2, 2004)o demonstrate

the third factor, a plaintiff must show that her work environment was both subjectindly

objectively hostileGaldamez v. Potted15 F.3d 1015, 1023 (9th Cir. 2005).

Defendant argues that Plaintiff's claims do not make clear what characteeséthe
basis for the alleged hostile work environment in the final count of her ComplamtCourt

disagrees. Plaintiff's Third Amended Complaint clgastates the basis for her hostile wor
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environment claim is “based on retaliation and country of ancestry and sexuakbgimgrg
environment.”

However,upon review of the record, the Court does not find that Plaintiff has establi
that she was subjeed to verbal or physical conduct of a racial or sexual nature. While Rlai
alleges she was harassed in retaliation for her EEO activity and that coworttrsamd spoke
negatively about her, she fails to provide evidence supporting her claim that she wekedubj
behavior that is racial and sexual in natlrather, Plaintiff simplystates thatthe environment
was sexually charged and included racial discriminati@pp’n at 23.This is distinct from and
insufficient to showing that Plaintifierself was subject to verbal or physical conduct of a ra
or sexual nature, as required to prove a Title VII hostile work environment. The single
instance of purported sexual conduct alleged in her Opposition brief occurred by way
coworker who allegedly exposed her belly ring, tattoo “across her butt,” thong wadeamnd
breasts not to Plaintiff, but to her superviéor.

Plaintiff argues that this incident demonstrates her employer's acquiesdeng

inappropriate sexual conduct by third fpes, and cites tBreitag v. Ayerd$o support her argument

that such a claim is actionable under Title VII. 468 F.3d 528;5888(9th Cir. 2006)Freitag
however, held that the employem that case, the Department of Correctiest®uld be held
liable under Title VII for failure to implement policies to protect its female correctodincers
from sexual harassment by male prisondas.Plaintiff does not allege that the employee
guestion sexually harassed her. Rather, Plaintiff appears to allegeethedworker obtained
beneficial treatment on the basis of alleged sexual behavior towards her supervis

The Court therefore finds that Plaintiff has failed to produce evidence in support d

Title VII Hostile Work Environment claim on the basis ate and sex.

s5hed
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Defendant alsargues that Plaintiff cannot establish that she endured a hostile work

environment because of her protected traits. Because the Court does not find thiitRmmet

2 In support of this statement, Plaintiff cites to former coworker Sanford’sadion,
Opp’n, Ex. 7 at para 12. However, Sanford simply states that “[o]ne of the benefits Bd
received for showing her body was unlimited phone use throughedath”And does not allege
the specific details Plaintiff claims in her Opposition brief.
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the first requirement of a Title VII hostile work environment claim, the Court doegach this
argument.

The Court GRANTS Defendant’s Motion for Summary Judgment as to Plaitiid€sle
work environment claim.

D. Rehabilitation Act, Count | — Failure to Accommodate

“Section 501 of thg¢Rehabilitation ActlRHA announces a federal government policy
prevent discrimination against the disabled in employment decisions, and gxpressirages
federal government employers to employ individuals with disabilitiesgez v. Johnson, 333

F.3d 959, 961 (9th Cir. 2003). The Ninth Circuit looks to the standards applied under the A

determine whether a violation of the Reititgddion Act (“RHA”) occurred in the federal

employment contextSee Lopez v. Johnson, 333 F.3d 959, 961 (9th Cir. 20@3gstablish a

prima facie case under the Americans with Disabilities Act (*ADA”), a plaintiff must fi
demonstrate that: “(1) he is disabled within the meaning of the ADA,; (2) he &ifisglindividual
able to perform the essential functions of the job with reasonable accommodatio(8) he
suffered an adverse employment action because of his disability.” Samper weRoaviSt.
Vincent Med. Ctr., 675 F.3d 1233, 1237 (9th Cir. 2012) (cifitign v. Pac. Bell 348 F.3d 1113,
1114 (9th Cir. 2003).

Defendant arguethataccommodations were made for two of Plaintiff's disabilities: hg
spurs and her heart condition. The Defendant further aver$lduatiff did not provide the
necessary medical documentation to prove she was disabled, and because&fehaddnhargues
thatno reasonable accommodation could have bese. The Court first addresses the disabilitig
that were allegedly unsupported by medical documentation, and then the accommodatio|
were made.

In the Ninth Circuit, employerand employeeslige are required to engage in a
“interactive process” in making reasonable accommodationdigsabledemployees. The Court
explains:“the interactive process is a mandatory rather than a permissive abligatthe part of
employers under the ADA aritlat this obligation is triggered by an employee or an employy{

representative giving notice of the employee's disability and the desis=commodation. In

-10 -

o

DA t

bel

S

ns tl

pe's




© 00 N oo o b~ w NP

N NN DN DN DN N NDN R P RB B B B B R R
0w ~N o 00~ W N RFP O © 0 N O 01~ W N R O

circumstances in which an employee is unable to make such a request, if theyckngves of
the existence of the employee's disability, the employer must assist in initiatingeraetive

process.”Barnett v. U.S. Air, Inc., 228 F.3d 1105, 1114 (9th Cir. 2000) vacated subth&m.

Airways, Inc. v. Barnett, 535 U.S. 3¢4002).“[T] he employee'garticipation is equally important

because he or she generally knows more talhi or her capabilities, and holds essent
information for the assessment of the type of reasonable accommodation whidnb&aubst

effective.” Goos v. Shell Oil Co., 451 F. App'x 700, 702 (9th Cir. 20ddfernal quotations

omitted).As a part of the interactive process, the Court noted that “[e]mployers sheatdwith

the employee who requests an accommodatenuiest information about the condition and what
limitations the employee has, ask the employee what he or she specifically wantsosteosign
of having considered employee's request, and offer and discuss availablatiaéierwhen the
request is too burdensomdd: at 1115 (internal citations omitted) (ehgsis added).

The Ninth Circuit has granted summary judgment for employers vamepdoyeedailed

to engage in the interactive proceSse, e.gDep't of Fair Employment & Hous. v. Lucent Techs.

Inc., 642 F.3d 728, 743 (9th Cir. 201{yhere an cagamot prevail on summary judgment on
claim of failure to reasonably accommodatderethe employer did everything in its power t
find a reasonable accommodation, but the informal interactive process broke dowre likea

employee failed to engage in disssions in good faith),”Allen v. Pac. Bell 348 F.3d 1113, 1115

(9th Cir. 2003)“Because Allen was requested, but failed, to submit additional medical evid
that would serve to modify his doctor's prior rdpdPacific Bell's determination..was
appropriate. Pacific Bell did not have a duty under the ADA or California lawgagenin further
interactive processesin the dsence of any such information.”).

In this case, Defendant argues that while Plaintiff provided medical docatmerfor two
disabilities—heel spurs and her heart conditioDefendant argues that stadled to provide any
medical documentation for her other claimed disabilities, which, according to her Thexd&d
Complaint, include: depression, cancer, and anxiety. Insteefidn@ant argues that Plaintifi
simply stated that she suffered from these disabilities and requested spewiitmodations.

Defendant argues that it engaged in the interactive process by asking heride pnedical
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documentation of those disabilitidsyt Plaintiff refused to engage in the process by failing
provide such documentation.

In her declaration, attached to hegsg@sition Plaintiff claimsthat she dighrovidemedical
documentatiorof her disabilitiesOpp’n, Ex. 4, Garity Decl at T 131 put in multiple regests
asking for accommodaticend providednedical documentation of my depression, anxiety, heg
condition, sleep disturbance, heel spuancer and muscle spasms on January 6 and 7
February 1, 2011. The documentation is stampigld U.S.P.S. OHNA (Occupational Health
Nurse) stamp on those dates and noted recéjMdedyving reviewed the accommodation reques
the Court finds that the requests were a series of handwritten and typed notesiintifiidthout
any accompanying mexhl documentation supporting her claimed disabilities. ECF No.
Second Am. Compl., Ex. 4, “Accommodation Requests”). USPS employee Debi Blanken
subsequent denial of Plaintiff's accommodations reflect the lack of medical dotatian: “you
have avised me...that the premise for requesting this schedule is due to ‘medicalstead]f
you were to provide me medical basis or documenfateprequest supported by your physicia|
to establish your ‘medical’ reason for having these work hours, |1 would be more than day
forward this request to the DRAC as an accommodation request which they may be ablg
upon.”).ld., Ex. 5.

Additionally, while Plaintiff cites to the deposition of USPS employee James Dave
stand for the proposition that USPS had the requisite medical documeribatiay’s testimony

is consistent with the Defendant’s position: that while Plaintiff provided medicahtaaation

art
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for herheel spurs and cardiovascular condition, which Defendant in turn accommodatedf Plainti

failed to provide documentation of her other alleged disabilities. ECF No. 260, Ex. D, Depey
Plaintiff further asserts théte accommodations for her heel spnd cardiovascular issue
were ineffective as she states thdft]jhe requested accommodation was to stop t
harassment/retaliation/abuse to stop the pain dooarring” Opp’n, Ex. 4, Garity Decl. at T 13.
The Ninth Circuit has held that[d]n ineffective ‘modification’ or ‘adjustment’ will not
accommodate a disbled individual's limitationsineffective modifications terefore are not

accommodationsU.S. E.E.O.C. v. UPS Supply Chain Sols., 620 F.3d 1103, 1110 (9th Cir. 2
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(internal quotations onted).“Reasonable accommodations may inclugd restructuring, pait

time or modified work schedules, reassignment to a vacant position, acquisition ocatiodifi

of equipment or devices, appropriate adjustment or modifications of examinationsjgtra

materials or policies, the provision of qualified readers or interpreteds,otrer similar

accommodations.Cleveland v. Policy Mgmt. Sys. Corp., 526 U.S. 795, 8039)(citing 42

U.S.C. 8§ 12111(9)(B))Notably, “[alJn employer is not obligated to provide an employee the

accommodation he requests or prefers, the employer need only provide somableason

accommodatiori U.S. E.E.O.C. v. UPS Supply Chain Sols., 620 F.3d 1103,-111@th Cir.

2010)(internal citation omitted).

In this case, Plaintiff's requefir USPS to “stop the harassment/retaliation/abdee’s
not constitute a reasonable accommodatioder theADA and, by extension, the RHAN
reviewing Plaintiff’'s requests for accommodation, the Court notes that Rlaisbrequestedo
be giveran“early start,” which the Court understands to mean earlier shifiszever, this request
was in connection with Plaintiffs mental disability, rather than for her heeisspu heart
condition, for which she had not presented medical documentation.

The Court finds thathe record indicatethat Plaintiff failed to engage in the requisit
interactive proces$y failing to provide medical documentation of her disabiljitesd that
Plaintiff failed to demonstrate how the aatmodations made for her documented disabilities w
ineffective.

The Court therefore GRANTS summary judgment in favor of the Defendant on Plgin

Failure to Accommodate claim.

E. Rehabilitation Act, Count IlI- Disability Discrimination
Defendantargues that Plaintiff cannot show that she was disabled or qualified with
without reasonable accommodations because she did not participate in thévetpracess that
would allow the USPS to determine the extent of her purported disabilitteke this argument
is compelling in the context of a failure to accommodate claim, the Court does not find t

applies with regard to Plaintiff's discrimination claim.
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In her discrimination claim, Plaintiff argues that she was disparately trbassd upo
her disabilities—namely, her psychological disabilities. Third Amended Complaint, ECF No
at 5.Such a claim does not require the interactive process, which is used where esrguholyd
employees work together to reach a reasonable accommodation éonpoyee’s disability.
Indeed, a plaintiff could demonstrate that she is disabiddr the ADAby demonstrating that she
was “regarded as” disabléy her employerwhich would nonecessarilyequire the interactive
process.

Defendant then argues thBtaintiff cannot show discrimination whetkere were no
similarly situated employees to Plaintiffi defining “similarly situated, Defendant argues that
the office had not previously had a pdime flexible clerk with the disabilities that Plaintiff
alleges.

However, Plaintiff need not show that othdisabled parttime clerks were treated
differently. Rather, the requirement is that “employees wut#ilifications similar to her own were

treated more favorablyGodwin v. Hunt Wesson, Inc., 150 F.3d 1217, 1220 (9th Cir. 1283)

amendedAug. 11, 1998)emphasis addepyee alsd/asquez v. Cty. of Los Angeles, 349 F.3
634, 641 (9th Cir. 2003as amende(lan. 2, 2004) (“A showing that the County treated simila

situated employees outside Vasqugr'stected class more favorably would be probative
pretext...[ljndividuals are similarly situated when they have similar jobs ardagisimilar

conduct.”);U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 417, 122 S. Ct. 1516, 1531, 152 L. E

589 (2002)“(iii) [m]odifications or adjustmentshat enable a covered entity's employee with
disabilityto enjoy equal benefitsand privileges of employment as are enjoyed by its other similaj
situated employees without disabilities.” 29 CFR § 1630).24001) (emphasis addedi this
case, Plaintiff alleges that her fellow paime clerks were given significantly more hours th4
she. Defendant does not dispute this, but rather argues that the nature of ®jaimtifs a part
time flexible clerk does not gwantee Plaintiff a certain number of hours of work.

The Court therefore DENIES Defendant’s Motion for Summary Judgment as taffdain

discrimination claim.
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VI.  CONCLUSION
Accordingly,Defendant’s Motion for Summary Judgment (ECF No. 260) is granfeatin
and denied in part:

e Title VII, Count | — Race Discrimination. The Court DENIES Defendant’s
Motion as to Plaintiff’'s discrimination claim.

e Title VI, Count Il — Retaliation. The Court GRANTS Defendant’s Motion as t
Plaintiff's retaliationclaim.

e Title VII Count Il — Hostile Work Environment. The Court GRANTS
Defendant’s Motion as to Plaintiffisostile work environmerglaim.

e Rehabilitation Act, Count |- Failure to Accommodate.The Court GRANTS
Defendant’s Motion as to Plaintiff's failure to accommodate claim.

e Rehabilitation Act, Count Il — Disability Discrimination. The Court DENIES

Defendant’'s Motion as to Plaintiff's discrimination claim.

DATED September 13, 2016.

RICHARD F. BOULWARE, ||
UNITED STATES DISTRICT JUDGE
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