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ty Of North Las Vegas et al Doc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* k% %

ESTATE OF FERNANDO SAUCEDA, by | Case No. 2:11-cv-02116-APG-NJK
and through its Special Administrator, Irene
Sauceda; IRENE SAUCEDA, individually

and as natural parent and guardian of ORDER
FERNANDO SAUCEDA, a minor;
SEBASTIAN SAUCEDA, a minor; and ORDER GRANTING IN PART DEFENDANTS'
GIOVANNA SAUCEDA, a minor, AMENDED M OTION FOR SUMMARY
JUDGMENT
Plaintiffs,
V. (Dkt. #101)

CITY OF NORTH LAS VEGAS, a corporate
city of the State of Nevada; NORTH LAS

VEGAS POLICE DEPARTMENT, an entity
of the City of North Las Vegas; and OFFICER
JEFFREY POLLARD,

Defendants.

l. BACKGROUND

This case arises out of an officer-involved shapt Plaintiffs are tb wife and children of
the decedent, Fernando Sauceda. Defendantb@City of North Las Vegas (“North Las
Vegas”), the North Las Vegas Police Depantm@NLVPD”), and NLVPD special operations
officer Jeffrey Pollard. The incident occedr minutes after midnight on January 1, 2011, at
Sauceda’s residence in North Dasgas, Nevada. (Dkt.# 59 at 6.)

Some North Las Vegas residents celebrate Mear’'s Eve by shooting firearms into the
air at midnight. (Dkt.# 58 at 20.) Shootinghnn city limits is a misdemeanor criméd( at 45.)
Due to the increased number of gunfire inoideon New Year's Eve, the NLVPD required its
special operations officers to be on dutgl. &t 16.) Pollard begeahis shift that night by
attending an operational briefing where he w&srined that the special operations team’s
“mission” was to assist patrol officers andpesd to calls involving guite and suspects with

weapons.Ifl. at 18-19.)
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Pollard and special operations officer Maeh Harris teamed up to patrol in Harris’s
unmarked pickup truck. (Dkt. #58 6.) Both officers woréhe NLVPD special operations
uniform consisting of an olive green fatigugis shirt with subduedolored NLVPD insignia
patches on each arm, olive green fatigue-stytespand a duty belt. (Dkt.# 60 at 21-23; Dkt.#
104-4 at 12.) Following the incident, the offisavere photographed weagi green tactical vests|
over their uniforms that read “POLICE” in whilettering on the frontrad back. (Dkt.# 60 at 21-
22; Dkt. #104-4 at 12.)

While on patrol, the officerseard gunfire in the neighborhood near Glendale Avenue.

(Dkt. #59 at 6.) As they drow#own Glendale Avenue, the aféirs saw several people standing

in the driveway of a residencéd( The officers turned off Glenttiaand drove around the block.

(Id.) As they passed Glendale Avenue again, faay the group of people still standing in the
driveway, one of whom thdfaers believed had a rifleld.) After they passed the street, they
heard more gunfireld.) Pollard and Harris stopped on a hgestreet several houses away frol
the residence where they saw the group of eaptl exited the pickup truck. (Dkt.# 58 at 37-3
47-48.) After hearing more gunshétslarris notified dispatch #i they were responding to
gunfire. (d. at 41-42.) Pollard and Harris un-holsttheir handguns and proceeded on foot
towards the residencdd( at 52, 56, 58.) In the initial appiato the residence, the officers
neither verbally announced their presenceanbivated their handgun-mounted flashlightd. &t
56-57.)

When Pollard and Harris were one hoasgay from the residence on the sidewalk,
someone standing in the driveway oetl them and asked who they wetd. &t 57.) According
to Pollard and Harris, they tacated their handgun-mounted fldigihts in response and yelled
“police” along with verbal commanddd( at57; Dkt. #59 at 6.) Othewitnesses testified that
Pollard and Harris shined their flashlights Hid not yell “police” or verbal commandsSée
Dkt.# 80 at 96; Dkt.# 84 at 37-4Dkt.# 85 at 35-38.) Witnesses also stated they could not te

who was there because it was dark and théydt recognize Pollard and Harris as police

1 Crime scene investigators recovered approteipa 15 spent shell cagjs. (Dkt.# 64 at 9.)
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officers. (Dkt.# 80 at 115-18; Dkt.# 83 at 48;tk84 at 37; Dkt.# 104-1 &t7.) At least two
people in the yard ran towards the residence because they did not know who was approacl
the sidewalk. (Dkt.# 84 at 39-40.) Pollard peduhem to contain the scene, while Harris
proceeded towards other people standing in tivewday. (Dkt.# 58 at 64-67.) At some point
between when the officers were standing @ndidewalk and when they entered the yard,
Sauceda’s wife heard Sauceda say: “Who the isithat?” (Dkt.# 79 aB1.) Another witness
heard Sauceda say: “Who is that? Watch outghvaut. He’s got a gun.” (Dkt.# 85 at 45.)

The residence had a porch that was enclastida tarp, except for an opening that
allowed for ingress and egress through the fdmar. (Dkt.# 79 at 76.Chasing the runners,
Pollard reached the porch and saw several petiel@ating to enter the house. (Dkt.# 58 at 68
According to Pollard, while he was giving therbal commands, he saw movement coming
from his left side and sle turned that wayld. at 69-70.) Sauceda was only a foot or two awd
and pointed a gun at Pollard’s fackl. @t 70-71.) Pollard grabb&huceda’s right arm and fired
12 shots at Sauced#d.(at 72.) Despite being hit nine timfive in the front and four in the
back), Sauceda ran awald.(at 73-74.) Harrisdard the gunshots, but beuld not see Pollard.
(Dkt.# 59 at 6.) Harris then saw Saucegaroaching him with a gun in his hanidl. @t 7.)

Harris told Sauceda to drop the gun and Sauceda droppleld) itH@rris then yelled at Sauceda
to get on the ground and Sauceda fell face down on the grédndt T; Dkt.#58 at 73-74.)
Pollard arrived at Harris’s location moments la(®kt.# 59 at 7.) AfteHarris asked him if he
was “ok,” Pollard said: “That guy put his fucking gun in my facéd’)( Backup arrived shortly
thereafter.1l.) Sauceda died at the scene from multiple gunshot woudd<Dkt.# 72 at 2.)

Plaintiffs filed their lawsuit alleging six causef action arising from Sauceda’s death.
Defendants have moved for summary judgmeseging, among other things, that Pollard is
entitled to qualified and discretionary immunégd that plaintiffs do not have sufficient

admissible evidence to maintaimeir claims. (Dkt. #101.)
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I. LEGAL STANDARD

The Federal Rules of Civil Procedurewide for summary adjudication when the
pleadings, depositions, answers to interrogaspand admissions on file, together with the
affidavits, if any, show that “thernie no genuine disputes to any material fact and the movant i
entitled to judgment as a matterlafv.” Fed. R. Civ. P. 56(a). Merial facts are those that may
affect the outcome of the casgee Anderson v. Liberty Lobby, Ing77 U.S. 242, 248 (1986). A
dispute as to a material fact is genuine dréhis sufficient evidence for a reasonable jury to
return a verdict for the nonmoving par8ee id “Summary judgment is inappropriate if
reasonable jurors, drawing all inferences wofeof the nonmoving partgould return a verdict
in the nonmoving party’s favorDiaz v. Eagle Produce Ltd. P’ship21 F.3d 1201, 1207 (9th
Cir. 2008) (citingUnited States v. Shumway99 F.3d 1093, 1103-04 (9th Cir. 1999)). A
principal purpose of summary judgment is iolate and dispose of factually unsupported
claims.” Celotex Corp. v. Catrett 77 U.S. 317, 323—24 (1986).

In determining summary judgment, cowafsply a burden-shifting analysis. When the
nonmoving party bears the burden of proving the claim or defédresejoving party can meet its
burden in two ways: (1) by presenting evidencedgate an essentelement of the nonmoving
party’s case; or (2) by demdreting that the nonmoving pgrtailed to make a showing
sufficient to establish an element essential & pfarty’s case on whichahparty will bear the
burden of proof at trialSeed. If the moving party fails toneet its initial burden, summary
judgment must be denied and the court nestcconsider the nonowing party’s evidencesee
Adickes v. S.H. Kress & G&98 U.S. 144, 159-60 (1970).

If the moving party satisfigss initial burden, the burden thehifts to the opposing party
to establish that a genuirgsue of material fact existSee Matsushita Elec. Indus. Co. v. Zenitl
Radio Corp, 475 U.S. 574, 586 (1986). To establish the existence of a factual dispute, the
opposing party need not edliah a material issue o&€t conclusively in it¢avor. It is sufficient
that “the claimed factual dispute be shown @uiee a jury or judge toesolve the parties’

differing versions othe truth at trial.”T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors A209
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F.2d 626, 631 (9th Cir. 1987). In other wortlhee nonmoving party cannot avoid summary
judgment by relying solely oroaclusory allegations thare unsupported by factual dafee
Taylor v. List 880 F.2d 1040, 1045 (9th Cir. 1989).stiad, the opposition must go beyond thq
assertions and allegations of the pleadingbset forth specific fastby producing competent
evidence that shows armgéne issue for trialSeeCelotex 477 U.S. at 324.

At summary judgment, a court’s functionnist to weigh the eviehce and determine the
truth but to determine whether tleas a genuine issue for triflee Andersqrt77 U.S. at 249.
The evidence of the nonmovant is “to be believed, @l justifiable infereces are to be drawn irj
his favor.”Id. at 255. But if the evidena# the nonmoving party is mely colorable or is not
significantly probative, summgajudgment may be granteBee idat 249-50.

[I. CLAIMS UNDER 42 U.S.C. § 1983
A. Violations of Civil Rights: Life and Secuity of Person (First Cause of Action)

A plaintiff may bring a suit under § 1983 to reskeviolations of “rights, privileges, or
immunities secured by the [United States] Caustin and [federal] laws” that occur under the
color of state law. 42 U.S.C. 81983. “To statelaim under § 1983, a plaifitmust [1] allege
the violation of a right secured by the Constitntamd laws of the United States, and must [2]
show that the alleged deprivation was committed by a person acting under color of state la
West v. Atkins487 U.S. 42, 48 (1988).

Plaintiffs’ first cause of actioalleges that defendants depriy@dintiffs of their right to
due process under the Fourth and Fourteenth Aments, the right to equal protection of the
laws under the Fourteenth Amendment, and diiesito be free from excessive force and pre-
conviction punishment under the Fourth, Fifthd &#ourteenth Amendment#\though the claim
purports to allege due procemsd excessive force violationader the Fifth and Fourteenth
Amendments, claims alleging that law enforcementilexcessive force in the course of a seiz
are analyzed under the Fourth Amendm@&mnéham v. Conner490 U.S. 386, 395 (1989).

Plaintiffs’ second claim in their first causeaidtion alleges deprivation of the right to

equal protection under the lawsl o establish a § 1983 equal praiea violation, the plaintiffs
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must show that the defendants, acting under @jlstate law, discriminated against them as
members of an identifiable class andttthe discrimination was intentionakfores v. Morgan
Hill Unified Sch. Dist, 324 F.3d 1130, 1134 (9th Cir. 200®)efendants moved for summary
judgment on this claim, but plaintiffs did notdadss it in their oppositig thereby conceding the
claim. LR 7-2(d). Nevertheless, defendantgehaet their burden on summary judgment. Thdg
is no evidence of intentional disminatory conduct, ad therefore this claim must fail. As a
result, the only remaining allegation in count @#hat of excessive force in violation of the
Fourth Amendment. There are two possible grododplaintiffs’ excessive force claim: (1) tha
Pollard used excessive force at the mometit@shooting, and (2) & Pollard provoked the
shooting.

1. Pollard Did Not Use Excessive Eerat the Moment of the Shooting.

Courts analyze allegations of polieecessive force under a Fourth Amendment
reasonableness te@raham 490 U.S. at 3965mith v. City of Hemeg894 F.3d 689, 700 (9th Cir
2005). “[T]he ‘reasonableness’ inquiry in excessive force caseads objective one: The
guestion is whether the officerattions are ‘objectively reasonabin light of the facts and
circumstances confronting thensinith 394 F.3d at 701 (quotim@raham 490 U.S. at 397).
Deadly force may be used when “it is necessaprevent [the suspect’s] escape and the officq
has probable cause to believe that the suspees @osignificant threatf death or serious
physical injury to the officer or othersTennessee v. Garnet71 U.S. 1, 3 (1985).

The determination of whether the use ot®by an officer is objectively reasonable
requires a careful balancing of the “nature anaiguof the intrusion onthe individual’s Fourth
Amendment interests against the countdingigovernmental interests at stak&raham 490
U.S. at 396 (quotin@arner, 471 U.S. at 8). This inveés a three-step analysidlenn v.
Washington Cnty673 F.3d 864, 871 (9th Cir. 2011). Fiidst¢yvaluate the severity of the
intrusion on the individual’&ourth Amendment rights by asseng the “type and amount of

force inflicted.”ld. (internal quotation omitted). “Evensbme force is justified, the amount

actually used may be excessivil’ (QuotingSantos v. Gate287 F.3d 846, 853 (9th Cir. 2002)).
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Second, | evaluate the government’s interesiadsgssing: (1) the seugrof the crime; (2)
whether the suspect posed an immediate threabetofficer’'s safety; and (3) whether the suspe
was resisting arrest or attempting escagheat 872 (citingGraham 490 U.S. at 396). | also may
consider other factors relevanttte particular circumstancescbuas the availability of less
intrusive alternativeneskl. (citing Bryan v. MacPhersqr630 F.3d 805, 826 (9th Cir. 2010)).
Lastly, | “balance the gravity of the intrusion tre individual against the government’s need f(
the intrusion.”ld. at 871 (quotindMiller v. Clark Cnty, 340 F.3d 959, 964 (9th Cir. 2003)).

This reasonableness inquiry loaktsall the relevant objectivfacts and circumstances tha
confronted the officer in each particular case, “judged from the perspective of a reasonable
on the scene, rather than witte 20/20 vision of hindsightDrummond ex rel. Drummond v.
City of Anaheim343 F.3d 1052, 1058 (9th Cir. 2003) (quotaigatham 490 U.S. at 396-97).
The reasonableness analysis must also consigléfatt that police officers are often forced to
make split-second judgments — in circumstancasdte tense, uncertain, and rapidly evolving
about the amount of force that iscessary in a particular situationd. (quotingGraham 490
U.S. at 396-97).

Because the reasonableness balancing test “redeudys requires a jury to sift through
disputed factual contentions, and to draw infess therefrom,” courts should grant summary
judgment in excessive force cases “sparingBlénn 673 F.3d at 871 (quotirgmith 394 F.3d
at 701). “This is because podi misconduct cases almost always on a jury’scredibility
determinations.Drummond 343 F.3d at 1056. However, a comdy decide reasonableness aj
matter of law if, “in resolving all factual disputes in favor of the plaintiff, the officer’s force ws
objectively reasonable undie circumstancesJackson v. City of BremertpB68 F.3d 646, 651
n.1 (9th Cir. 2001) (internal quotation omitted).

Here, Pollard used deadly force, the intrusiveness of which is “unmatcbaichér, 471

U.S. at 9. As to the governmental intereststakte, the crime being investigated (celebratory

gunfire) was a misdemeanor, but it represented &gpublic hazard and a danger to the officers

because of the presence of weapons. More®argeda posed an immatd threat when he

Dr
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pointed a gun at Pollard at close range. “Wha individual points his gun in the officers’
direction, the Constitution undoubtedintitles the officer to respond with deadly fordg8eorge
v. Morris, 736 F.3d 829, 838 (9th Cir. 2013) (citibgng v. City & Cnty. Of Honolulb11 F.3d
901, 906 (9th Cir. 2007))Balancing the gravitgf the intrusion with th governmental interests
involved, Pollard was justified insing deadly force at the mm@nt when he fired his weapon
because he faced an imminent threateaftd or severe injury from Sauceda.

2. Genuine Issues of Fact Remain Regarding Provocation.

Even if Pollard’s use of deadly force wassonable at the moment of the shooting, he
may still be liable under a provocation theory. ‘iGd#fs may be held liable for an otherwise
lawful defensive use of deadly force when timggntionally or reclessly provoke a violent
confrontation by actions that rise the level of an independeRburth Amendment violation.”
Sheehan v. City & Cnty. of S,F43 F.3d 1211, 1216 (9th Cir.) cert. granted sub r&ity.&
Cnty. of S.F., Cal. v. Sheehd85 S. Ct. 702 (20143ge also Billington v. SmitR92 F.3d 1177,
1189 (9th Cir. 2002). Thus, to establish lidbifor the shooting under a provocation theory,
plaintiffs must show (1) Riard’s conduct leadig up to the confrontation recklessly or
intentionally provoked th confrontation, and (2) Pollard’sckless or intentional conduct
constituted an independefburth Amendment violatiorBurns v. City of Redwood Cjty37 F.
Supp. 2d 1047, 1062 (N.D. Cal. 2016¢g also Espinosa v. City & Cnty. of S598 F.3d 528,
538-39 (9th Cir. 2010).

For example, ifEspinosa v. City & County of San Francisevidence showed that
officers improperly entered the plaintiff's homedadrew their weapons, resulting in a deadly
shootout598 F.3d at 538-39. The Ninth Circuit affirm@g district cours denial of summary
judgment because there were genuine dispalieat whether the officers’ reckless entry and
threat of force that provoked the deaslhootout violated the Fourth Amendmdat.see also
Sheehan743 F.3d at 1216 (denying summary judgmedause the plaintiff “presented a triabls
issue as to whether the officers committedralependent Fourth Amendment violation by

unreasonably forcing their way back into her hoare] . . . also presented evidence from whic
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reasonable jury could find that thHicers acted recklessly in doing soBurns 737 F. Supp. 2d
at 1062 (holding plaintiff raised triable issuedait as to whether ¢éhpepper spray and take-
down of plaintiff by police were constitutionally excessive given the degree of threat he pres

and whether such a violation “provek’ plaintiff's resistance).

There is no evidence Pollard intentionally prked the confrontation with Sauceda. But

viewing all reasonable disputesfatt in plaintiffs’ favor, there ig triable issue as to whether
Pollard’s warrantless entry ontiee covered porch, with hisig drawn, was reckless. The
officers were responding to misdemeanor cel@poyagunfire, and Pollard admits that when he
approached Sauceda’s home heribt see any weapons and hermtl otherwise fel threatened.
(Dkt. #58 at 64.) In the dark, Fard’s fatigue-stylauniform did not readilydentify him as a
police officer, and the officers were driviag unmarked pickupuck. Viewing witness
testimony in plaintiffs’ favor, Pollard drew higeapon, chased after people, entered Sauceda’
covered porch without a warrant and without announcing himselfpadice officer, and pointed
his weapon at people. A reasonable jcwuld find Pollard acted recklessly.

As to whether this conduct constituted adependent constitutional violation, the partig
do not adequatelydalress this questioSee Espinos&98 F.3d at 537 (“[P]ointing a loaded gur]
at a suspect, [and] employing ttheeat of deadly force, is [nextheless] use of a high level of
force.”); Robinson v. Solano Cnfy278 F.3d 1007, 1014 (9th Cir. 2002n banc) (holding the
plaintiff established a Fourth Amendment exces$orce violation where officers pointed a gun
at him when they were investigating a misdenagahe was unarmed and peaceful, there were
dangerous or exigent circumstances, and the officers outnumbered@ngez v. Cnty. of Los
Angeles, No. CV 11-04771-MWF PJWX, 2013 WL 420224t *31 (C.D. Cal. Aug. 13, 2013).
Plaintiffs refer to Pollard’sactions in approaching the housih his gun drawn even though
Pollard did not feel threatedebut they do not adequatelydirwhether Pollard’s actions
constitute an independent Fourth Amendmealation. Although defendasitargue in reply that
Pollard had probable cause or @@able suspicion “to confrontéhshooters and take steps to

stop the shooting,” defendants hkise do not adequately brief ether Pollard’s specific condud
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constituted an independent cangtonal violation thaprovoked the deadly confrontation. (Dkt.
#105 at 10.) Because neither party has adequateligd whether this conduct violates one or
more constitutional rights, | will direct the padi® submit supplemental briefs on this issue.
Additionally, althouglBillington clearly established the prosation doctrine long before
this incident, because the parties haveadetquately briefed whether Pollard’s conduct
constituted an independent congional violation ttat provoked the confrontation, they also
have not adequately briefed whether any rightsatimhs were clearly edthshed at the time of
the incidentSeePearson v. Callaharb55 U.S. 223, 232 (2009Yjendez2013 WL 4202240, at
*31 (denying summary judgmeat qualified immunity in provoden doctrine case because th
underlying, predicate constitutional violations welearly established). Plaintiffs point to
Garnerfor the proposition that at the time of the incitjet was clearly estdished that an officer
could not use deadly force to prevent the escdpefelony suspect where the suspect “poses 1
immediate threat to the officand no threat to othersGarner, 471 U.S. at 11(Dkt. #104 at 18.)
However, the case before me does not vwaleadly force on a fleeing felon. Whiarner
informs the inquiry, it does not sufficiently addsethe facts of this case. Defendants likewise
not address whether, viewing the facts in thetlighst favorable to plaintiffs, Pollard’s conduct
in drawing his weapon and chasing after poténmiademeanants onto a tarp-covered porch ar
then aiming his weapon at them without annonigdie is a police ofer violates clearly
established rights. | therefore will direct the partie also brief the issue of whether, viewing tf
facts in the light most favorabte plaintiffs, it was clearly estabhed at the time of the incident
that Pollard committed an independent Fodmhendment violation that provoked the deadly

confrontation with Sauceda.

2 SeeStanton v. Sim4.34 S.Ct. 3, 7 (2013) (holding officeras entitled to qualified immunity
because law regarding warrantless entry into a wéuite in hot pursuit of a misdemeanant was
not clearly established but expressing no opiminvhether the officer violated the constitution
United States v. Struckma®03 F.3d 731, 738 (9th Cir. 2010)qcussing what constitutes
constitutionally protectkcurtilage to the homeT,ekle v. United State511 F.3d 839, 845-47
(9th Cir. 2007) (discussing when aiming a loaded weapon may constitute excessive force);
Hopkins v. Bonvicinds73 F.3d 752, 769 (9th Cir. 2009) (statithat exigencies related to a
misdemeanor offense “rarely, if ever,ilustify warrantless entry into a homé3pbinson 278
F.3d at 1013-15 (samé)nited States v. JohnsoP56 F.3d 895, 908 n.6 (9th Cir. 2001) (en baf
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B. Violation of Civil Rights: Municipal Liability (Second Cause of Action)

Count two of the complaint asserts 45LC. § 1983 claims against Defendants
NLVPD and North Las Vegas. Pfaiffs raise three theories of liability: (1) a policy, practice,
and custom of ratifying unconstitanal conduct, (2) a policy, pracé, and custom of negligent
training and supervision, and)(®at a final policy maker gxessly ratifieddefendants’
unconstitutional conduct.

A municipal entity may be liable underl®83 “only where the municipality itself causeq

the constitutional violation through execution @@ernment’s policy or custom, whether madge

by its lawmakers or by those whose edicts or acisfaidy be said to represent official policy.”
Ulrich v. City & Cnty. of S.F.308 F.3d 968, 984 (9th Cir. 2002) (quotation omitted). A policy,
a “deliberate choice to follow a course of action made from among vans alternatives by the
official or officials responsibléor establishing final policy withespect to the subject matter in
question.”Fairley v. Luman281 F.3d 913, 918 (9th Cir. 2002) (quotation omitted). A policy (¢
be one of action or inactiold. A municipality may be liale for its inaction when the
municipality’s “deliberatendifference led to its omissior@nd “the omission caused [a
municipal] employee to commitéhconstitutional violation.Gibson v. Cnty. of Washoe, Nev.
290 F.3d 1175, 1186 (9th Cir. 2002) (citi@gy of Canton v. Harris489 U.S. 378, 387-89
(1989)). To establish liabilitthrough omission, a gintiff must demonstrate: (1) that a
municipal employee violated pldiff's rights; (2) that the munigiality has customs or policies
that amount to deliberate indifference; andt(@) these policies were the moving force behind
the employee’s violation of plaintiff's constitutional righis. at 1194. “To prove deliberate
indifference, the plaintiff musthow that the municipality vgéaon actual or constructive notice

that its omission would likely refun a constitutional violation.Id. at 1186. A policy, or lack

(stating that “where an offices truly in hot pursuit and the underlying offense is a felony, the
Fourth Amendment usually yields . . . [but]situations where the underlying offense is only a
misdemeanor, law enforcement mytid to the Fourth Amendment all but the ‘rarest’ cases.”
(quotingWelsh v. Wisconsjd66 U.S. 740, 753 (1984)).
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thereof, is a “moving force” ifthe municipality “could have prevented the violation with an
appropriate policy.ld. at 1194.

The failure to train or supervise police offisenay serve as a basis for liability when th¢

failure amounts to deliberate indifference to tlghts of persons with whom the police come into

contactLong v. Cnty. of L.A442 F.3d 1178, 1186 (9th Cir. 200Bgvis v. City of Ellensburg
869 F.2d 1230, 1235 (9th Cir. 1989) (holding inadégt)i@ining and supervision claims should
be analyzed under the same standard). A tiffamust show the supeision or training is
inadequate and the inadetpigupervision or trainingepresents municipal policid. There must
also exist actual causation between the inadecugervision or trainingnd the deprivation of
the plaintiff's rights Merritt v. Cnty. of L.A.875 F.2d 765, 770 (9th Cir. 1989). Municipal
policymakers’ “continued adherence . . . to aprapch that they know or should know has faile
to prevent tortious condubly employees may establish the conscious disregard for the
consequence of their action — the delibenatifierence — necessary to trigger municipal
liability.” Long 442 F.3d at 1186 (quotation omitted). However, evidence the municipality f:
to train one officer is insufficient to elish a municipality’s deliberate polidglankenhorn v.
City of Orange 485 F.3d 463, 484-85 (9th Cir. 2007). Rathhe inadequate training must be
widespreadld.

Finally, a municipality “can beable for an isolated congitional violation if the final
policymaker ‘ratified’ a subordinate’s action€hristie v. [poa176 F.3d 1231, 1238 (9th Cir.
1999). To establish ratification, the plaintiff mypsove a final policymaker knew of the alleged
violation and approved of his subordi@a decision and the basis forld. at 1239. Ratification
generally requires more than the final policymaker’s “acquiescence” of an employee’s cond
Sheehan743 F.3d at 1231 (holding a city’s failue discipline officers for alleged
unconstitutional conduct did namount to ratification).

Here, plaintiffs have failed to present sciiéint evidence to raise a genuine issue of
material fact that North Las Vegas or the NLVRided to train or supervise police officers sucl

that a policy or custom of using excessiveédeveloped. The record is void of evidence
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describing Pollard’s training. Adiebnally, plaintiffs base their #ory of inadequate training on
an expert report that does not purport toeevihe qualifications athhe NLVPD’s training
program. (Dkt.# 104-4.) Plaintiff@xpert instead opines that Potia actions were unreasonable
and correlates Pollard’s conduabifn this single incident with “pattern and practice” of
improper training in the NLVPD as a whol@d. at 13.) A review of the officers’ conduct from
this single incident is insufficient to establigie existence of an inadequate training program
representing a municipal custompmlicy of excessive force.

Furthermore, plaintiffs’ reliare on the fact that Pollard’servisors found no issues with
his conduct in this particat situation is inadeqteto show that either North Las Vegas or the

NLVPD has widespread policies oustoms that amount to delibés indifference. Plaintiffs’

expert opines that the NLVPD supervisors mismanaged the incident by not intervening sooher.

(Dkt.# 104-4 at 13.) The report correlates Pollsuabnduct and the superors’ response to this
incident with a “serious lack @ghe proper training required angpgrvision for officers within the
North Las Vegas Police Departmentd.(at 13.) However, a review of the supervisors’ condyct
from a single incident is likewise insufficiettt show a policy or custom of widespread
inadequate supervision. Plaintiffs have faite produce any record of prior improper police
conduct that went unsupervisedwrdisciplined by NVLPDofficials, or trat Pollard had any
prior misconduct that went ignored was improperly disciplinecgee Gillette v. Delmoy®79
F.2d 1342, 1349 (9th Cir. 1992) (“A section 1983 gdiffimay attempt to prove the existence of]
a custom or informal policy with evidence opeated constitutional violations for which the
errant municipal officials were ndischarged or reprimanded.”).

Finally, Plaintiffs have not identified who they contend is a final policymaker. Even
assuming that NLVPD Chief Chrater could be considered adl policymaker, his statement
that Pollard “acted correctly” is insufficient taise a genuine issue faict that he “made a

deliberate choice to endorse” Rotl's conduct because there tHéi evidence Chronister was

3In contrast, defendants’ expeeviewed NLVPD’s training matils and concluded that they
constitute acceptable practiaesognized throughout the Unit&dates. (Dkt.# 77 at 8.)
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aware of the relevant factsl.; (Dkt.# 104-6 at 6.) Chronisteraséd that to his “recollection” he
was “not aware of anything thollard] did incorrectly.” [d.) This is not sufficient to establish
Chronister “expressly endorsedf “adopted” Pollard’s condtic Accordingly, | will grant
defendants’ motion as to plaifi§’ municipal liability claim.

IV.  STATE LAW CLAIMS

Plaintiffs assert various statav tort claims in counts tee, four, five, and six of the
complaint. Defendants argue that Pollard istled to discretionary immunity as to those
claims? Defendants further argue that there is ffisient evidence in theecord to support thess
claims.

A. Discretionary Immunity

In Nevada, no action may be brought againstate officer or employee or any state
agency or political subdivision that is “[b]asepon the exercise or performance or the failure {
exercise or perform a discretionary function or duty on the part of theoBtaty of its agencies
or political subdivisions or ofrgy officer . . . whether or not thscretion involved is abused.”
Nev. Rev. Stat. § 41.032.

To determine whether a state officer is gadi to discretionary immunity, the Nevada
Supreme Court applies a two-ptast. A decision is entitletd discretionary immunity under
section 41.032 if the decision “(jvolves[s] an element of individual judgment or choice and
(2) [is] based on considerationssafcial, economic, goolitical policy.” Martinez v. Maruszczak
168 P.3d 720, 728-29 (Nev. 2007). In analyzingrédisenary immunity, courts “must assess

cases on their facts, keepingnmind Congress’ purpose in enacting the exception: to prevent

judicial second-guessing of leqasive and administrative deasis grounded in social, economi¢

and political policy through the rdeum of an action in tort.Id. at 729 (citation omitted).

4 n their motion, defendants argtiat “Officer Pollard” is entitld to discretionary immunity on
the state law claims of assault and batteryntmt@al and/or negligent infliction of emotional
distress, and negligence. In their reply, howedlefendants argue that “defdants” are entitled
to discretionary immunity onlleof the state law claims. will not grant summary judgment
based on arguments raised for the first time on reply.
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“Police officers ‘exercise dcretion and are thus generallynune from suit where the
act at issue required personal deliberation,si@tj and judgment, rather than obedience to
orders, or the performance of duty in whtble officer is left no choice of his own.8andoval v.
Las Vegas Metro. Police Dep756 F.3d 1154, 1168 (9th Cir. 2014) (quotidavis v. City of Las
Vegas 478 F.3d 1048, 1059 (9th Cir. 2007)). Here, Pollard meets the first prong of the test
because his decision to investigéte gunfire, as well as his dgioins on how to proceed in the
investigation and the subsequest of force, required persardeliberation and judgment.

Pollard’s conduct, however, does not ntbetsecond prong oféhtest. Immunity
attaches under the second prong “if the ijjorgducing conduct is an integral part of
governmental policy-making or planning, if timeposition of liability might jeopardize the
guality of governmental process, or if the legfisle or executive branch’s power or responsibil
would be usurped.Martinez 168 P.3d at 729. Because no branch of the government has th
legitimate power to violate the United Sta@@&snstitution, “acts which violate the Constitution
are not discretionaryGoodman v. Las Vegas Metro. Police Dep&3 F. Supp. 2d 1036, 1061
(D. Nev. 2013) (quotingdarvis v. City of Mesquite Police Depitio. 09-CV-0851, 2012 WL
600804, at *5 (D. Nev. Feb. 23, 201X&e also Nurse v. U,226 F.3d 996, 1002 (9th Cir.

2000) (“In general, governmental conduct cannot berdtionary if it violates a legal mandate.”).

Moreover, an officer’s “decisionggarding the amount of force sise are not the kind of policy
decisions” discretionary immunity shields becatis®y do not involve an integral part of
governmental policy-making or jeopardize tfpuality of the governmental procegasquez-
Brenes v. Las Vegas Metro. Police Deplb. 2:12-CV-1635, 2014 WL 4471542, at *11 (D. Ne
Sept. 10, 2014 Huff v. North Las Vegas Police DepMo. 2:10-CV-01394, 2013 WL 6839421,
at *10 (D. Nev. Dec. 23, 2013). Consequently, becgeseiine issues of material fact remain
regarding whether Pollard violat&huceda’s Fourth Amendment right to be free from excess
force, Pollard’s conduct does not fall within N&ev. Stat. § 41.032. He tledore is not entitled

to discretionary immunity.
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B. Intentional and/or Negligenf Infliction of Emotional Distress (Third Cause of
Action)

To state a claim for intentional infliction emotional distress, agihtiff must show: (1)
the defendant’s conduct was extreme, outrageowisc@mmitted with eithethe intention of, or
reckless disregard for, causing emotional disti@ghe plaintiff suffered severe or extreme
emotional distress; and (3) causatiOfivero v. Lowe 995 P.2d 1023, 1025 (Nev. 2000).
“Extreme and outrageous conduct is that whiabuitside all possible bounds of decency and is
regarded as utterly intolerabin a civilized community.Maduike v. Agency Rent-A-G&53
P.2d 24, 26 (Nev. 1998). To establish severe ematidistress, the pldiff must demonstrate
that “the stress [is] so severe and of sucmsitg that no reasonable penscould be expected to
endure it.”Alam v. Reno Hilton Corp819 F. Supp. 905, 911 (D. Nev. 1993).

Defendants argue there is no evidence dregaged in extreme or outrageous conduct
there is no evidence defendants acted with the riggjingent. Plaintiffs did not respond to thes
arguments, and they therefore consent to theomdieing granted. Local Ru7-2(d). However,
| am required to examine the motion on its meHtsinemann v. Satterberg31 F.3d 914, 916 -

917 (9th Cir. 2013) (holding that a local rule thatmits the court to deem a non-movant's failu

to respond a complete abandonment of its opposiieammary judgment conflicts with Fed. R.

Civ. P. 56 and thus cannot provide a valid $&si granting a motion for summary judgment).
Defendants argue “Officer Pollard acted to proltectself and his partner from the deadly threg
presented by Fernando Sauceda who not onlgeefto put down his gun, but actually pointed
directly at Officer Pollard.” (Dkt. #101 at 26.) Defendants contend that in such circumstanc
the officers did not act outragedysr with the requisite interto cause emotional distress.
However, defendants’ argument doed take the facts in the light siofavorable to plaintiffs as

| must on summary judgment. As discussed above, plaintiffs’ version of the events raise s¢
guestions, including whether théficers identified themselves as police, whether Pollard

provoked the circumstances by chasing people thiet@overed porch with his gun drawn, and

5> Defendants do not move for summary judgment amfffs’ negligent ifliction of emotional
distress claim. This dia therefore remains pending.
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whether Pollard violated clearly-established tsgghBecause the parties’ supplemental briefs of
the excessive force issues may inform the réiolwf this portion of the motion for summary
judgment, I will withhold my decision at this time.

C. Assault and Battery (Fourth Cause of Action)

To state an assault claim, aioltiff must demonstrate thtte defendant: (1) intended to
cause harmful or offensive physical contact @)dhe victim was put in apprehension of such
contact.Sandoval v. Las Vegas Metro Police Def%4 F. Supp. 2d 860, 882 (D. Nev. 2012)
(citing Restatement (Second) of Torts, § 21 (1968)ersed on other grounds Bandoval v.
Las Vegas Metro. Police Dep't, 756 F.3d 1154 ©ih 2014). To state a battery claim, a

—

plaintiff must demonstrate thtte defendant: (1) intended to cause harmful or offensive contact

and (2) such contact occurrddlrn, 175 F. Supp. 2d at 1269 (citing Restatement (Second) of
Torts 88 13, 18 (1965)).

In Nevada, police officers are privilegeduse the amount of forgeasonably necessary.

See Yada v. Simpsd@13 P.2d 1261, 1262 (Nev. 1998)perseded by statute on other grounds

as recognized by RTTC Commc’n, LLC v. Saratoga Flier, i€ P.3d 24, 29 (Nev. 2005).
Officers are “liable for battery tthe extent they use more ¢erthan is reasonably necessary.”

Ramirez v. City of Ren®25 F. Supp. 681, 691 (D. Nev. 1996) (applying Nevada B&®)Yada

913 P.2d at 1262. The standard for assault andyatteer Nevada law is, therefore, the same

as a 8 1983 claind.; Vasquez-Brene2014 WL 4471542, at *11. Because genuine issues
remain regarding whether Pollard used reaslenirce, | will withhold deciding defendants’
motion on the assault and battery claim untilrafte parties’ supplemental briefs.

D. Negligence (Fifth Cause of Action)

To state a negligence claim, a plaintiff mekow: (1) the defendaotved a duty of care
to the plaintiff; (2) the defendant breached tthatty; (3) the breach was the legal cause of the
plaintiff's injury; and (4) tle plaintiff suffered damageScialabba v. Brandise Constr. Co., Inc.
921 P.2d 928, 930 (Nev. 1996) (citation omitted). “WMiee a defendant owes a plaintiff a duty

of care is a question of lawId. Police officers owe a duty chre to members of the general
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public with whom they come into contactasquez-Brene2014 WL 4471542, at *12. Because

genuine issues remain regarding whether Pollaedl reasonable force, | will withhold from
deciding defendants’ motion on the negligencenclantil after the parties’ supplemental briefs.
E. Negligent Supervision and Trainng (Sixth Cause of Action)

An employer has a duty to use “reasonalalee in the training, supervision, and
retention of his or her employessmake sure that the empe®s are fit for their positionsHall
v. SSF, In¢.930 P.2d 94, 99 (Nev. 1996). To state anclmr negligent traiing and supervision,
a plaintiff must show: “(1) a geeral duty on the employer to usgasonable care in the training
and/or supervision of employees to ensurettiey are fit for their positions; (2) breach; (3)
injury; and (4) causationOkeke v. Biomat USA, In®27 F. Supp. 2d 1021, 1028 (D. Nev.
2013). “Claims for negligent training andpervision are based upon the premise that an
employer should be liable when it placeseanployee, who it knows or should have known
behaves wrongfully, in a position in whithe employee can harm someone elge.*Nevada
law does not permit the inference that an ey@t was negligent in training or supervising
simply because the Defendant’s employees actadliscriminatory manner; the fact that an
employee acts wrongfully does not in and of ftgale rise to a claim for negligent hiring,
training, or supervision.Romero v. Nev. Dep’t of CorMNo. 2:08-CV-808, 2013 WL 6206705, §
*17 (D. Nev. Nov. 27, 2013) (quotation omitted).

Here, plaintiffs have failed to present sciint evidence to support a claim of negligent
supervision or training. Plaiffitt have not offered any evidenc&Pollard’s training. Further,
that plaintiffs’ expert believeBollard’s supervisors should haivgervened before the officers
contacted the individuals in the driveway is iffisient to establish negligent supervision. (Dkt.
104-4 at 13.) There is no evidence that Pdllzad previously been disciplined for using
excessive force or that the NLY2Rvas otherwise on notice thatlRod was prone to act in an
unconstitutional manner in performing his duties g®lice officer. | thexfore grant defendants’

motion as to the negligent supervision and training claim.
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V. PUNITIVE DAMAGES

Local governments are immune from punitive damages under 42 U.S.C. &it98H.
Newport v. Fact Concerts, Inet53 U.S. 247, 259-60 (198 Bryan v. Las Vegas Metro. Police
Dep’t, 349 Fed. Appx. 132, 134-35 (9th Cir. 2009) (agreeingQltsitof Newportarred punitive
damages against the municipakiyd the police department). Because both North Las Vegas
the NLVPD are immune from punitive damages anlffs’ federal claims, | grant defendants’
motion regarding punitive damages on the 8 198Bnd against North Las Vegas and NLVPD.

Moreover, “[a]n award for damages in action sounding in tort brought under NRS
8 41.031 or against a present or former offaeemployee of the &te or any political
subdivision . . . may not include any amounégsmplary or punitive damages.” Nev. Rev. Sta
8 41.035(1)see also Clements v. Airport Auth. of Washoe Cé®F.3d 321, 336-37 (9th Cir.
1995). Because § 41.035(1) bars a punitive dasmagrard as to all defendants, | will grant
defendants’ motion on the state law tdeims seeking punitive damages.

However, punitive damages may be awarded under 42 U.S.C. § 1983 against a
governmental employee acting in iadividual capacity if thglaintiff proves the employee’s
conduct is malicious, oppressive, or in recklessedasrd of the constitutional rights of others.
Dang v. Cross422 F.3d 800, 807 (9th Cir. 2005) (intdrgaotation marks omitted). Because
there are genuine issues surromgdhe reasonableness of Pollardonduct, the aiability of
punitive damages may be informied the parties’ supplementaliefs. Therefore, | will
withhold deciding this issuuntil after the supplemeal briefs are filed.

VI. CONCLUSION
In accord with the foregoing, | hereby ORDER:

1. Defendants’ Amended Motion for Summary Judgment (Dkt. #101) is GRANTEL
IN PART. Judgment in Defendantsviar is GRANTED on the Second Cause of
Action (municipal liability), and the SiktCause of Action (negligent supervision
and training).

2. Summary judgment is GRANED in favor of defendastas to all claims for
punitive damages against the City of North Las Vegas and the North Las Vegaj
Police Department. Summary judgmenGRANTED in favor of defendants as to
punitive damages on the state law claims against Officer Pollard.
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3. I'withhold my decision on the remainiagguments in the motion for summary
judgment until after the partidéde their supplemental briefs on the questions posq
below.

4. The parties shall file supplemental briefs within fourteen days from the date of ¢
of this order on the following issues ONLY:

a. Whether, viewing the facts in the ligmiost favorable tplaintiffs, Officer
Pollard’s conduct constited independent constitutional violations that
provoked the deadly confrontation, and

b. Whether, viewing the facts in the liglmost favorable to plaintiffs, any such
violations were clearly establistha@t the time of the incident.

DATED THIS 2nd day of March, 2015.

ANDREWP.GORDON
UNITEDSTATESDISTRICT JUDGE

20

2d

Bntry




