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Leon Greenberg, NSB 8094

Dana Sniegocki, NSB 11715 _
Leon Greenberg Professional Corporation
2965 South Jones Boulevard, Ste. E-4
Las Vegas, Neada 89146

Tel (70 2383-6085

Fax (702)385-1827

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

DAVID DENT, Individudly and on behalf | Case No. 2:12-cv-00009-JCM-VCF
of a class of all simildy situated persons,
| ORDER ADOPTING

Plaintiffs, MAGISTRATE JUDGE’'S REPORT AND

RECOMMENDATION OF AUGUST 6,

2 2013 AND GRANTING FINAL

APPROVAL OF CLASS AND

ITC SERVICE GROUP, INC., TIM SAUER, COLLECTIVE ACTION SETTLEMENT,

KEVIN CAPPS, AND PATTI CLASS REPRESENTATIVE'S

SANDERSON, Defendants. ENHANCEMENT AWARD, ATTORNEYS’

FEES AND COSTS,AND JUDGMENT

Complaint Filed: January 4, 2012
FAC Filed: February 26, 2013
Trial Date: None Set

TO ALL PARTIES AND THEIR RESPECTIVE COUNSEL OF RECORD:

Before the Court is Plaintiff's Motion fdfinal Approval of Clas and Collective Action

Settlement, and Plaintiff's Motion for Award @fttorneys’ Fees and Costs. On August 6, 201

Magistrate Judge Cam Ferenbach issued poR@nd Recommendation that Recommended
Granting of such motion, Docket #35. €éhCourt hereby adopts such Report a
Recommendation and incorporatdt of the findings and concdions made therein and make

the following findings and Q@iers the following relief.

38

31

the

S

The Parties’ hybrid class and collective Settlement in this case was preliminarily approve

Dockets.Justia.com


http://dockets.justia.com/docket/nevada/nvdce/2:2012cv00009/85193/
http://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2012cv00009/85193/38/
http://dockets.justia.com/

© 00 N oo o A~ w NP

N N N N N DN N NN R B RB R R R R R R
o ~N o 0O~ W N P O ©OW 0 N O U~ W N Rk O

by this Court on March 1, 2013. Pursuant te @ourt's Amended Plieninary Approval Order

of March 1, 2013 and the Notice provided to thas§] Magistrate Judge Cam Ferenbach of this

Court conducted a final approval hearimgp August 2, 2013 andssued a Report ang
Recommendation that the requestathl approval ofthe settlement be granted in accordan
with its proposed terms. Consistent witie Court's Amended Piglinary Approval Order
(“Preliminary Approval Order”), filed and enteteMarch 4, 2013, and as set forth in the Jo
Stipulation of Settlement and Release Betw@&daintiffs and Defendants (“Stipulation” o
“Settlement”) in the Action, and due and adequate notice having beentgia# Class Members|
as required in the Preliminary Approval Orderdahe Court having considered all papers filg
objections submitted, arguments made, and proceedings had herein, and otherwise bei
informed and good cause appearing thateft is hereby ORDERED, ADJUDGED AND
DECREED AS FOLLOWS:

1. All terms used herein shall have the sameaning as defined in the Stipulatiof
and the Order shall be referredhterein as “the Final Order.”

2. This Court has jurisdiction over the subject matter of this Action and ove
Parties to this Action, including all Class Members.

3. Consistent with the definitions providéa the Stipulation, the “FLSA Plaintiffs”
shall consist of all persons employed by Defertslan Arizona, California, Colorado, Floridd
Idaho, Kentucky, Missouri, Nevada, North Caroli@hio, Texas, Virginia, and West Virginig
who received TEC Pay and/or Taxable Vehieky, and worked overtime, between January
2009 and March 1, 2013, and who affirmativelyeaapinto the FLSA S#ement by returning
timely and valid claim forms electing to opt ms FLSA Plaintiffs and participate in th
Settlement. The “Rule 23 Class” shall conefsall persons employed by Defendants in Arizon
California, Colorado, Florida, &ho, Kentucky, Missouri, Nevadilorth Carolina, Ohio, Texas,
Virginia, and West Virginia who received TERay and/or Taxable Vehicle Pay, and works

overtime, between January 4, 2009 and March013 and who did not submit a valid Requs

for Exclusion (i.e., do not opt out of the Settlemext provided for in the Settlement. The only

such person to so exclude themselves from the Rl€lass is Allen Urawho shall not be part
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of the class and whose legal rights will continue unaffected by this Order. Also excluded

fron

the Rule 23 Class are the 17 persons that bega mailed a Notice and Claim Form as provided

for in the Preliminary Approval Order but are confirmed to have not received that Notice
Claim Form, such persons being listed on EX. di the Declaration ofNeila Pourhashem of|

Setttiment Administrator Simpluris, Inc. (“Settlent Administrator”)filed at Docket #29. The

2 anc

Settlement Administrator’s records to who opts in as FLSA Plaintiffs by returning a valid and

timely Claim Form, and as to who opts out of the Rule 23 Class by submitting a valid Requ
Exclusion, are final andbinding. The FLSA Plaintiffs and ¢hRule 23 Class are referred {
collectively in this Order as the “Settlemdadlasses” and “Class Member(s).” The Settlemsg
Classes, however, shall not include any penstwo previously settled or released the clair

covered by this Settlement, any person who presly was paid or recedd awards through civil

or administrative actions for the claims covebgdthis Settlement, or any person who submits

timely and valid Request for Exclusias provided in this Settlement.

4. Distribution of the Notice and Claim Fordirected to the Class Members as S
forth in the Stipulation and thehar matters set forth therein haveen completed in conformity
with the Preliminary Approval Order, includingdinidual notice to all Class Members who cou
be identified through reasonable effort, and thst Io@tice practicable undéhe circumstances.
The Notice provided due and adequate notic¢hef proceedings and of the matters set fo
therein, including the proposed Settlement set fortthe Stipulation, tall persons entitled to

such Notice, and the Notice fully satisfied thguieements of due process. All Class Membg

and all Released Claims are covered by and indludthin the Settlement and this Final Orde

as provided herein.

5. The Court finds the Settlement was endergo in good faith. The Court approve)
the Settlement set forth in the Stipulation and finds that the Settlement is, in all respect
adequate and reasonable, and directs the P#otieffectuate the Settlement according to
terms. The Court finds that the Settlement has been reached as a result of intensive, ser

non-collusive arms-length negotiations. The Cdurther finds that the Parties have conduct
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extensive and costly investigatiand research, and counsel for the Parties are able to reasonabl
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evaluate their respective positions. The Court also finds that Settlement at this time will
additional substantial costs, as well as avoa dblay and risks that would be presented by
further prosecution of the Action. The Court hageeed the benefits thatre being granted as

part of the Settlement and recaggs the significant value to tli@ass Members. The Court als

finds that the Settlement Classare properly and fifig certified as a class pursuant to Rule

23(b)(3) of the FRCP, and as collective action under 29 U.S.C. 216(b) of the Fair Lal
Standard Act, for settlement purposes onifie Settlement is hereby finally approved.

6. As of the date of entry of ithFinal Order, and except as to such rights or claimg
may be created by this Stipulation of Settlement, each Class Member fully release
discharges Defendants, and all pgsesent and future parent caanges, subsidiaries, related g
affiliated companies, shareholders, officersediors, and employees Defendants, and agents
attorneys, insurers, predecessors, successutsassigns of any of the foregoing, and a
individual or entity which couldbe jointly liable with any of the foregoing (“Released Parties
from any and all claims, debts, liabilities,nd@nds, obligations, guarantees, costs, expen
attorneys’ fees, damages, actiorcauses of action of any natureder federal law, and state an

local law in Arizona, California, Colorado, Fida, Idaho, Kentucky, Missouri, Nevada, Nort

avoi

the

D

DOr

b aS

S ar

=

d
h

Carolina, Ohio, Texas, Virginia, and West Virginia, arising out of or related to the allegations

made in the Action and that reasonably ariseobtihe facts alleged ithe Action, including but
not limited to claims for or related to howsrked, overtime or double time wages, wagd
minimum wages, regular rate of pay, timely payinof wages at separation, wage stateme
payroll records as required by law, methodspalyment, additional 401(k) benefits and/
deferred compensation benefits and/or matching benefits for payments received und
Settlement, unfair competition, wif business practices, unlawfulisiness practices, frauduler

business practices, breach dabntract, fraud, misrepresentat, injunctive rekef, penalties,
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punitive damages, liquidated damages, treble dasjainterest, fees, costs, punitive damages,

liguidated damages, treble damagand all other claims and allegations made in the Action
that arise out of the facts alleged in theiéwe from January 4, 2009, up to and through the d

of entry of this Final Order (“Released Claims”). In addition, as of the date of entry of this
4
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Order, the Class Representative and the Qléssbers are forever barred and enjoined frgm

instituting or accepting any additional damagesaraw or relief for the Released Claims. Only

FLSA Plaintiffs release FLSA claims; Class ilgers who do not opt owtf the Rule 23 Class

and are not FLSA Plaintiffs do not release H®LA claims, but do release all other Released

Claims By and through this Settlement, each Clslesnber forever agrees he/she shall not

be

entitled to pursue, accept or recover damagesafy Released Claims against the Released

Parties from January 4, 2009, through and includivey date of this Final Order. The Cou

hereby finds and orders that the Settlemerdnd constitutes a faireasonable and adequate

compromise of the Released Claims agdbefendants and the Released Parties.
7. Neither the Settlement nor any of thente set forth in the Stipulation is a
admission by Defendants, or any of the other ReleBaetiks, nor is thiginal Order a finding of

the validity of any claimsn the Action or of any wrongdoingy Defendants, or any of the othe

't
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=

Released Parties. Neither this Final Ordeg, $tipulation, nor any document referred to herejin,

nor any action taken to carry otle Stipulation is, may be construed as, or may be used a

admission by or against Defendants, or anytled other Released Paed, of any fault,

wrongdoing or liability whatsoever. The enteringpiior carrying out of the Stipulation, and any

negotiations or proceedings related thereto, shall not in any event be construed as, or de
be evidence of, an admissionaancession with regartd the denials or defenses by Defendan

or any of the other Released Parties, andl siw@l be offered in adence in any action or
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proceeding in any court, administrative agencytber tribunal for any purpose whatsoever other

than to enforce the prmions of this Final Order, the Stifation, the Release@laims, or any

related agreement or release. Notwithstandingethestrictions, any of the Released Parties may

file in the Action, or submit in any other pexding, the Final Order, the Stipulation, and a

other papers and records on file in the Actioreaslence of the Settlement to support a defepse

of resjudicata, collateral estoppel, release, or other theory ofagh or issue preclusion or similaf

defense as to the Released Claims.
8. The Court hereby enters judgment, and dismissal of the entire Action

prejudice, as of the filing date of entry of tikigal Order, pursuant to the terms set forth in t
5
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Settlement. Without affecting the finality ofisH=inal Order in any wa the Court hereby retaing
continuing jurisdiction over the interpretation, implementation and enforcement of the Settlg
and all orders entered in conneat therewith to the fullest extent necessary or convenien
enforce and effectuate the terms of thel&snt and the matters provided for therein.

9. The Court hereby finds the settlement payments provided for under the Stipu

of Settlement to be fair and reasonable in light of all the circumstances. The Court, the

emer

atior

refor

orders the calculations and the payments tonbde and administered in accordance with the

terms of the Settlement.

10. The Court hereby confirms Leon Greenbefghe Leon Greenberg Profession
Corporation as Class Counsel.

11. Pursuant to the terms of the Settlement, and the authorities, evidence and arg
submitted by Class Counsel, the Court hereby aw@laiss Counsel attorneys’ fees and costs
the amount of $37,500.00 from the Maximum Settlement Amount as final payment fo

complete satisfaction of any and all attorney®s and costs incurred by and/or owed to CI

JUMeE
in
anc
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Counsel and any other person or entity related to the Class Counsel. The Court further orders t

the award of attorneys’ fees aodists set forth in this Paragraph shall be administered pursua
the terms of the Stipulation of Settlementdamansferred and/or rda payable to the Leon
Greenberg Professional CorporatesClass Counsel in the Action.

12.  Named Plaintiff, David Dent, has appliéal compensation for his time and effol
spent on behalf of Class Members, and in exchédmghis general release of all potential leg
claims against Defendants. The Court herapgroves and orders an Enhancement Award
$15,000.00 to Plaintiff from the Gross Settlementoumt for acting as th€lass Representative.

13. The Court also hereby approves and orders payment from the Maxi
Settlement Amount for actual claims administratexpenses incurred by Simpluris, Inc. in th
amount of $12,000.00.

14. The Settlement shall become effective uplom Effective Date as provided in th
Stipulation.

15. The Court orders the payment schedulealdeninistered as provided within th
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Implementation Schedule set forth within theurt’s Preliminary Approval Order.

16. Provided the Settlement becomes effective under the terms of the Stipulation o

Settlement, the Court also hbyeorders the deadline for mailing the Court-approved settlen

awards, attorneys’ fees and @sand service payment is as set forth in the Implementat

Schedule within the Preliminary Approval Order, that the deadline for the Claims Adminis{
to file proof of payment of settieent awards, service payment, atiys’ fees and costs is as s
forth in the Implementation Schedule withinethiPreliminary ApprovalOrder, and that the

deadline for Class Counsel to file a joint reguto hold opt-in Class Members to be FLS

Plaintiffs covered by and bound the Settlement as set forih the Implementation Schedule

within the Preliminary Approval Order.

ITIS SO ORDERED.
Dated: September 27, 2013 e C Mala

!-|OI\I-_Q“RABLE JAMES C. MAHAN
JUDGE OF THE UNITED STATES
DISTRICT COURT
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