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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

* % %

FEDERAL DEPOSIT INSURANCE Case No. 2:12-CV-00209-KJD-PAL
CORPORATION, AS RECEIVER OF SILVER
STATE BANK,
ORDER
Plaintiff,
V.

COREY L. JOHNSONgt al.,

Defendants,

Before the Court is the Motion for PattBummary Judgment (#153) of Federal Deposit

Insurance Corporation, as Receiver of SiState Bank, (“FDIC-R”). Defendant Douglas E.
French (“French”) filed a response in opposit{gt73), to which Defendae Gary A. Gardner
(“Gardner”) joined (#177). Gardner filed ssponse in opposition (#176), to which French and
Defendant Corey L. Johnson (“Johnsor#188, #192) joined. Johnson filed a response in
opposition (#180), to which French and Gard@#d89, #190) joined. The FDIC-R filed a reply
(#205).

The FDIC-R raises four issues in its tioa for partial summary judgment (#153). One

issue is whether the FDIC-R has standing tovectnsses to the Depbtnsurance Fund. This

16

issue was addressed by a previous court order (#215) granting Defendants’ motion for partial

summary judgment. Two additionabues are whether the FDIC-R’s claims are barred under
Extender Statute and whether the economy ist@nvening or superseding cause. The Court

will not address these two issues in this ordezy thill be addressed in future orders. The issug

the
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the Court will address in this order is whéfirenative defenses, if any, Defendants may assert
against the FDIC-R. Thus, the FDIC-R’s suppdenal authority (#211, #212re irrelevant to
the instant order.

|. Background

Silver State Bank (“SSB”) was a financial ihstion with offices inseveral states (#121).
In 2008, SSB was closed and the FDIC-R wgsointed receiver (#121\fterwards, the
FDIC-R filed a Complaint (#1) and an Amgeed Complaint (#121). The Amended Complaint
alleges that Defendants, as SSt#®amner officers, are personally liable for the damages cause
by their gross negligence abdeach of fiduciary duties (#1p1Johnson (#148), French (#125),
and Gardner (#126) (collectively, “Defendantahiswered the FDIC-R Amended Complaint
and asserted various affirmative defenses.

The FDIC-R filed its Motion for Partial $umary Judgment (#153) seeking judgment &
to Johnson’s seventh, eighth, ninth, thirteesitkteenth, and eighteendffirmative defenses;
French’s seventh, eighth, atehth affirmative defensesnd Gardner’s second, thirteenth,
seventeenth, eighteenth, and méemth affirmative defenses.

Il. Legal Standards

A. Summary Judgment

The purpose of summary judgment is to “pieitee pleadings and to assess the proof in

order to see whether there is a genuine neetli&h.” Matsushita Edc. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986). Summadgment may be granted if the pleadings,
depositions, affidavits, and other materials ofréword show that there is no genuine issue of
material fact and that the moving party isied to judgment as a matter of law. SepR.

Civ. P. 56(c);_see also Celotex CorpQatrett, 477 U.S. 317, 322 (1986).

A fact is material if it might affect theutcome of the suit under the governing law.

Anderson v. Liberty Lobby, Inc., 477 U.S. 2228 (1986). Uncorroboratl and self-serving

testimony, without more, will not eate a genuine issue of matefadt. See Villiarimo v. Aloha
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Island Air Inc., 281 F.3d 1054, 1061 (9th Cir. 20@2)nclusory or specuiae testimony is also

insufficient to raise a genuine issue of faath&user Busch, Inc. v. Na Beverage Distribs.,

69 F.3d 337, 345 (9th Cir. 1995).
The moving party bears the initial burden of showing theratesef a genuine issue of

material fact. See Celotex, 477 U.S. at 323. Once that burdest,ishe nonmoving party then

has the burden of setting forth specific facts demonstrating that a genuine issue exists. See

Matsushita, 475 U.S. at 587B: R. Civ. P.56(e). If the nonmoving party fails to make a
sufficient showing of an essential elementvinich it bears the burden of proof, the moving
party is entitled to summary judgmt. See Celotex, 477 U.S. at 322-23.

B. Affirmative Defenses and the FDIC

The FDIC was created to promote stapiind confidence in the nation’s banking

system. Bullion Services, Inc. v. Valley St8tenk, 50 F.3d 705, 708 (9th Cir. 1995). To achie

these goals, Congress createdRB¢C-Corporate (“FDIC-C”) anthe FDIC-R._Id. Courts have
been careful to keep the respitiigies, rights, ad liabilities of thee two entities legally
separate. Id. at 709. The FDIC-C’s primarypassibilities are to insure bank deposits and
administer the Deposit Insurance Fund (“DIFQ. &t 708. The DIF is a pool of assets used to
guarantee the safety of federaligured deposits. Id. The FDIC-R’s primary responsibility, on
the other hand, is to act ageceiver for an insolvent financial institution. Id.

Initially, many courts determined that tRBIC-R’s rights and defenses were governed

by federal law. See e.g. Fed. Deposit Ins. Corp. v. Mmahat, 907 F.2d 546, 550 (5th Cir. 19

(holding that federal law govertise rights of the FDIC); FDIC v. Gulf Life Ins. Co., 737 F.2d

1513, 1517 (11th Cir.1984) (holdingethfederal rule governs thefdases against the FDIC).
This led to the judicial cremin of federal rules. See Gulife, 737 F.2d at 1517-20 (adopting a
federal rule that defeats certain affirmativéethses). However, the U.S. Supreme Court later
held that (1) state law, rather than federal lgexerns the elements thfe FDIC-R’s cause of

action; (2) “any defense good against the originalyga good against theeceiver”; and (3) the
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judicial creation of a specialderal rule is not justified absea significant conflict between

federal policy and the use sifate law._O’Melveny & Myesv. F.D.I.C., 512 U.S. 79, 83-87

(1994).

On its face, O’'Melveny’s broad languagigggests that a defendant may raise any

affirmative defense against the FDIC-R thatatild have raised dahe failed financial
institution been the party puiigg litigation. However, O’'Melvay does not detail how effective
certain affirmative defenses may be againstRBIC-R. Many courts magnize this and have
drawn different conclusions as to how O’Melyampacts a defendant’s affirmative defenses.

See, e.g., Grant Thornton, LLP v. F.D.I.&35 F. Supp. 2d 676, 724 (S.D.W. Va. 2007) (statin

that O’Melveny did not address the issugd-receivership conduct by regulators); Resolutiof
Trust Corp. v. Heiserman, No. CIV. A. 938H, 1994 WL 907409 (D. Colo. 1994) (stating thd

the sole affirmative defense addressed in Qvigley was the defense mhputed knowledge).
A substantial number of courts have barrefiédéants from asserting certain affirmative
defenses. See Grant, 535 F. Supp. 2d at 722. Theses are reluctant to allow a defendant to

assert affirmative defenses that rely ondtseretionary actions of the FDIC or the pre-

receivership actions of regulators. Segq,,&.D.I.C. v. Oldenburg, 38 F.3d 1119, 1122 (10th Cii

1994) (holding that former officers of a finandiastitution may not assedaffirmative defenses

of contributory negligence and mitigation oindlages against the FDIC-R); Grant, 535 F. Supp.

2d at 722 (holding that regulators’ failuredo anything in their rgulatory capacity cannot
defeat the FDIC’s claim). The reasoning of these courts, however, is quite varied. See, e.g

F.D.I.C. v. Collins, 920 F. Supp. 30, 35 (D. Conn. 1996) (stating that courts should focus o

alleged wrongdoers’ actions, not the actionsraikgthe FDIC or other regulatory agencies);

Fed. Deposit Ins. Corp. v. Ornstein, 73kpp. 2d 277, 281 (E.D.N.Y. 1999) (stating that the

FDIC must be able to perforits duties without fear otificial second-guessing); FDIC v.
Raffa, 935 F.Supp. 119, 124 (D.Conn.1995) (statingttieaEDIC owes no duty to the former

officers of a financial institution).

1 the




N~ o o b~ w0 N

o o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Although these courts give differeexplanations for why ceitaaffirmative defenses are
barred against the FDIC, their central undedyconcern is besttarulated by a Maryland

district court:

[N]othing could be more paradoxical omtrary to sound policthan to hold that

it is the public which must bear the riskefors of judgment made by its officials
in attempting to save a failing institati—a risk which would never have been
created but for defendants’ ergdoing in the first instance.

Fed. Sav. and Loan Ins. Corp. v. Roy, 1988 8570 (D. Md. 1988). The Roy court has been

quoted many timeseven after O’'Melveny,to provide a foundation for barring affirmative
defenses that rely on the FDIC’s conduct.

Despite these concerns, there are other cthatdhave allowed a defendant to assert
affirmative defenses against the FDIC-R. Themats believe that O’'Mekny did away with the

judicially created federal rudethat modified FIRREA. See,q., Resolution Trust Corp. v.

Liebert, 871 F. Supp. 370, 373 (C.D. Cal. 199)iding that O’Melveny did away with the

federal “no-duty” rule that barred a defendauffirmative defenses); FDIC v. Gladstone, 44

F.Supp.2d 81, 86-87 (D. Mass.1999) (holding thafl€¥eny generally did away with the
federal common law rule barring a defendant’'saféitive defenses). These courts also believd
in harmony with O’Melveny — that judicially creag a federal rule is highly disfavored, and wi
only be acceptable if there is a significant camnftietween federal policand the use of state
law. See e.g. Gladstone, 44 F.Supp.2d at 8¥r(gtthat the court Mlionly find a conflict
between federal policy and the udestate law if it is clearlgignificant). Consequently, these
courts often allow a defendant to asserafimmative defense against the FDIC, unless the

affirmative defense is barred wrdstate law. See e.q. ResabatiTrust Corp. v. Massachusetts

Mut. Life Ins. Co., 93 F. Supp. 2d 300, 307-9, 310 (W.D.N.Y. 2000) (allowing a defendant t

1 See, e.g., F.D.I.C. v. Bierman, 2 F.3d 1424, 1438 (7th Cir. 1g@8);Deposit Ins. Corp. v. Baker, 739 H.

Supp. 1401, 1407 (C.D. Cal. 1990).

2 See, e.g., F.D.I.C. v. Oldenburg, 38 F.3d at 1121;aR885 F. Supp. at 124; Ornstein, 73 F. Supp. 2d

282.

at
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assert failure to mitigate and contributory negligence affirmative defenses); Gladstone, 44 I-.

Supp. 2d at 90 (holding that a defiant could not assert th&ianative defense of latches
because it was barred under state law).

Thus, there is a clear division among the tas to whether a defendant can assert

certain affirmative defenses against the FDIC-R. Before O’Melveny, a clear majority of cour

held that a defendant could ragsert several affirmative defenses against the FDIC-R. See

Resolution Trust Corp. v. Liebert, 871 rugp. 370, 372-73 (C.D. Cal. 1994) (stating that a

heavy majority of courts hold that the ‘no dutule prevents defendanfrom asserting certain
affirmative defenses against the FDIC). Howeteis Court cannot find clear majority after
O’Melveny. With this understanding of the isstlee Court turns to thFDIC-R’s arguments.
lll. Analysis

The FDIC-R’s motion for partial summanydgment is insufficient because it fails to
state with particularity # FDIC-R’s grounds for seeking summary judgment. Seef. Civ.
P.7(b)(1)(B).Instead of showing the Court why, as a nradfdaw, each of Defendants’ fourteer
affirmative defenses should be barred, the FRIGroups Defendants’ affirmative defenses int
an ambiguous mass and asserts that it is ehtdleummary judgment. Furthermore, the FDICH
R’s arguments are vague, unorganized, and ciaouibnlatory. The Court would be justified in
denying the FDIC-R’s motion und€ederal Rule of Civil Procedure 7(b). However, in the
interest of judicial efficiencythe Court will address the subdiae issue raised in the FDIC-R’s
motion.

The issue before the Court is whether Defatsiaffirmative defenses must fail. The
FDIC-R argues that Defendants cannot asserticeatfirmative defenses because (1) the FDIC
operates in two legally distinct capacities, §ank examiners and regulators owe Defendants
duty, and (3) the Federal Tort Claims Act (“FTCAJars affirmative defenses that are based o
the FDIC’s discretionary actions.

I
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A. The FDIC is a Distinct Legal Entity

The FDIC-R’s first argument is that Defemdsl affirmative defenses are barred becaus
they fail to distinguish the FDIC’s differetdgal capacities. Howevahe FDIC-R’s argument
fails because it does not show how this principleegél distinction bars Defendants’ affirmativg
defenses under Nevada law. Furthermore, Neladauggests that a defendant can assert an

affirmative defense that relies on the actions ofréyghat is legally distiot from the plaintiff.

In its argument, the FDIC-R states that i&idistinct legal entity from its counterpart, the

FDIC-C, and performs different functions, protediféerent interests, anpursues different legal
strategies. The FDIC-R clarifies that it cannotieéd responsible for hFDIC-C’s actions. The
FDIC-R then argues that Defendants’ affirmatiedenses must fail because they seek to shift
the blame for SSB’s losses onto #RIC-C and other bank regulators.

Nevada law governs whether Defendaaffirmative defenses are barred. See
O’Melveny, 512 U.S. at 86. The FDIC-R has patvided (and the Court has not found) any
Nevada law that shields a plafhfrom a defendant’s affirmative defenses on this principle of
legal distinction. In the absea of controlling autority, this Court must predict how the

Supreme Court of Nevada would resolve tegie. Dimidowich v. Bell & Howell, 803 F.2d

1473, 1482 (9th Cir.1986).
Under Nevada law, an affirmative defensagists of new facts and arguments that, if
true, will defeat a plaintiff's claim, even if allegations in the complaint are true. Schettler v.

RalRon Capital Corp., 275 P.3d 933, 940 (Nev. 2012yaNa law allows a defendant to raise 3

affirmative defense that relies on the actions péry that is legally digtct from a plaintiff.

See, e.g., Banks ex rel. Banks v. Sunrise Hosp., 102 P.3d 52, 67 (Nev. 2004) (holding that

Nevada’s tortfeaser contribution and congiave negligence states did not prohibit a
defendant from attempting to establish that tlspoasibility for a plainfi’s injuries rests with

nonparties). Not all affirmative defenses areét’ affirmative defenses. See Clark County Sch

Dist. v. Richardson Const., Inc., 168 P.3d 87, 96-3V(I2007) (holding that, in a tort action, a

e
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defense asserting third-party culpability was adtue affirmative defense because it merely
sought to negate an essential element of the plaintiff's claims). However, even if a defense
a true affirmative defense, a defendant may stdkd it to negate an essential element of a

plaintiff's claim. See Id.

IS N

In the present case, FDIC-R’s first argument reasons that, because the FDIC-R did pot

perform the actions alleged by several of Defnts’ affirmative defenses, they should be

dismissed. This is not supporteg Nevada law. Nevada law as Defendants to attempt to
establish that the fault for theDIC-R’s injury lies with nonpadies to the present case. See,

Banks, 102 P.3d at 67. Several of Defendarifshaative defenses, such as Defendants’

intervening and superseding cause defensestes@&skablish that the FDIC-R’s damages were

caused by parties other than Defendants. Thet@€aunot, therefore, grant the FDIC-R’s motion

simply because Defendants’ halieged affirmative defenses thaly on the actions of a third
party.

Furthermore, Nevada law allows a defendarggsert a defense thaggates an essential
element of a plaintiff's claim. See Clarlointy, 168 P.3d at 96-97. In the present case, the
FDIC-R brought a cause of action for grosgliggnce against Defendants (#121). Thus, to
succeed in that cause of actj the FDIC-R must satisfy Nevada'’s requirements for gross
negligence. See 12 U.S.C. 1821(k). The Supremet®f Nevada defines gross negligence as
follows:

Gross negligence is equivalent to the falto exercise even a slight degree of
care. It is materially more want of cahen constitutes simple inadvertence. It is
an act or omission respecting legatydof an aggravated character as
distinguished from a mereilare to exercise ordinargare. It is very great
negligence, or the absence of slight diligence, or the want of even scant care. It
amounts to indifference to present legalydaind to utter forgetfulness of legal
obligations so far as other persons may be affected.

Bearden v. City of BouldeCity, 507 P.2d 1034, 1035-36 (Nev. 197M3¢fendants raised severa|

affirmative defenses in response to the FDI€-drRoss negligence claim, including reasonable
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reliance, waiver, and comparative negligence. &ltegenses arguably seek to negate essenti
elements of the FDIC-R’s claims by showing tBafendants did, in fact, excise at least some
care. This is permitted under Nevada I8ege _Clark County, 168 P.3d at 96-97. The Court,
therefore, rejects the FD-R’s first argument.

B. Bank Requlators’ Duty to Defendants

The FDIC-R’s second argument is that Deferidaaffirmative defenses are barred unde

the “no-duty” rule. The FDIC-R’s argument falecause Nevada has not adopted the “no-dut
rule. Furthermore, the “no-duty” rule is a jawdilly created federal rule, which is generally
prohibited under O’Melveny.

The FDIC-R’s argument makes three asses: (1) the Supreme Court of Nevada
adopted the “no-duty” rule, J2he federal “no-diy” rule survived O’Melveny, and (3)
“O’Melveny has no application whethe conduct at issus that of a fedetactor such as the
FDIC-R” (#153, p. 23).

The “no-duty” rule, as adopted by federal couigsa judicially creted federal rule that
bars affirmative defenses that rely on H2IC’s actions. See Bierman, 2 F.3d at 1438. The
policy behind the “no-duty” rules that the former officers @ failed financial institution should
be responsible for the FDIC-R’s mistakes witesteps into the sheeof a failed financial
institution. See Id. As previously mentioneck tegal issue of whether the “no-duty” rule

survived O’Melveny is complex and dispdt F.D.I.C. v. Spangler, 10-CV-4288, 2012 WL

5558941 (N.D. Ill. 2012). The courts who beligiie “no-duty” rulesurvived_O’Melveny
typically hold that O’Melveny is limited to defees arising from the preceivership conduct of

private individuals. Liebert, 871 F. Supp. at 373e T@maining courts feel that the “no-duty”

rule is clearly a judicially created fa@dé rule, which O’Melveny abolished. Id.
In its first assertionthe FDIC-R contends &t the Supreme Court of Nevada adopted th

“no-duty” rule. The FDIC-R’s ssertion relies on Scott v. Depf.Com., a Supreme Court of

Nevada case. The FDIC-R’s assertion, howevencarrect. The Supreme@ourt of Nevada did

e
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not adopt the “no-duty” rule iBcott. Instead, it held that: “whe governmental duty runs to the

public, no private cause of action is created ®abh of such duty.” Scott v. Dept. of Com., 76!

P.2d 341, 344 (Nev. 1988). This holding does not atth@ptno-duty” rule; it merely prevents a
party from suing the government when it has ty doi the public. Sel. Furthermore, the
Supreme Court of Nevada did remtdress the “no-duty” rule, or even the issue of affirmative
defenses in Scott. See Id. The FDIG-Rrgument, therefore, has no merit.

Additionally, a court does natutomatically adopt the federal “no-duty” rule whenever

holds that a party does not havéegal duty towards anotherrpa Compare Bierman, 2 F.3d at

1438-40 (explaining that the “no-duty” rule is aéeal rule where courts, as a matter of public
policy, bar affirmative defenses, such as negligesnd failure to mitigate) with Scott, 763 P.20
at 344 (explaining a plaintiff could not bringcause of action againite state because state
regulators owe no duty to protect individual ineesj. When a court hatdthat a defendant doeg
not have a duty towards a plaffitthat holding typically bars the plaintiff from bringing a claim
against the defendant for that specific issu@pes not affect the defendant’s affirmative
defenses. See, e.g., Scott, 763 P.2d at 342-4énlnast, the federal “no-duty” rule does not
apply to claims. See BiermahF.3d at 1438-40. Instead, it nullgi@ defendant’s affirmative
defenses against the FDIC-R. Id. Thus, if$upreme Court of Nevada wished to adopt the
federal “no-duty” rule in_Scott, it would neéal do more than merely hold that one party owes
no duty to another. The Supreme Court of Newdidanot do so in Scott. See Scott, 763 P.2d a
342-45.

Furthermore, if the Court were to accem #DIC-R’s argument, ivould lead to absurd
results. For example, under the FDIC-R’s reasonfragprison official decided to sue an inmate
the inmate would be unable to assert seadfaimative defenses simply because the prison

official does not owe the former inmate aydiBee Butler ex rel. Ber v. Bayer, 168 P.3d 1055,

1067 (Nev. 2007) (holding that a pisofficial does not have a duty warn an inmate of an

unforeseen intentional attacRhis would inappropri@ly cause many defendants to lose on th

10
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merits of claims brought against them. The Cdbdrefore, rejects the FD-R’s assertion that
Scott adopted the federal “no-duty” rdle.

Turning to the second assertion, the FDI@fBues that the federal “no-duty” rule
survived O’Melveny. The FDIC-R’s argument rel@smarily on the holdings of several district
courts outside of this circuit. E.g., Raffa, ®BSupp. at 124 (holding the FDIC owes no duty tq
bank’s officers and directors).

Federal courts adopted the “no-duty” rtdeaddress their concerns that certain
affirmative defenses inappropriately shiftedhe public the cost of hFDIC’s mistakes. See
Bierman, 2 F.3d at 1438-40. The Supreme Courtgvew held that the judicial creation of
federal common-law rules altered FIRREA, avnete generally not justified. O’Melveny, 512
U.S. at 87. It clarified that judicial creatiof these exceptions was grdppropriate if there
exists a significant conflict between federal pplnd the use of statenald. Generic federal
interests, such as the interesuniformity, are insufficient taneet this standard. Id. at 88.

It is clear to the Court thélhe “no-duty” rule is a federal common-law rule that alters
FIRREA. Thus, its judicial créimn is generally not justifiedd. at 87. Additionally, the FDIC-
R has failed to identify (and the @ has not found) a significaobnflict that would justify the
judicial creation of the “no-duty” rule. Thefiore, the Court rejects the FDIC-R’s second
assertion.

In its third assertion, thEDIC-R argues: “O’Melveny tsno application when the
conduct at issue is that of a federal actor agthe FDIC-R” (#153, p. 23). However, the FDIQ
R’s argument does not have merit.

The FDIC-R’s argument is a conclusory statement, insufficiently supported by law o

fact. Specifically, it contradicts O’Melveny. €1J.S. Supreme Court held that O’Melveny

3 The FDIC-R also argues the Nirfhrcuit Court adopted the “no-duty” rule in Harmsen v. Smith. This
argument is flawed for the exact same reason. In Harmsen, the Ninth Circuit Court held that the Comptroller
no duty to the bank or its shareholders. Harmsen v. Smith, 586 F.2d 156, 157 (287&)jr However, the Ninth
Circuit Court only held that this barred the directors from bringing a claim for relief against Comptroller. See |
156-58. It did not address whether this principle barred a defendant’s affirmative defenses. Id

11
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governs the FDIC-R’s rights and liites: “The rules of decisioat issue here do not govern th
primary conduct of the United States or any faigjents or contractors, but affect only the
FDIC's rights and liabilities, aseceiver, with respect to prary conduct on the part of private
actors that has already occurred.” O’Melveny? BILS. at 88. Therefore, the Court rejects the
FDIC-R’s third assertion.

The FDIC-R has not presented persuasive aegiinanalysis, or authority showing that
the “no-duty” rule applies to theurrent case. The Court, theredprejects the FDIC-R’s request
for summary judgment bagen the “no-duty” rule.

C. The Federal Tort Claims Act

The FDIC-R’s third argument is that the €A bars Defendants’ affirmative defenses.
However, the FDIC-R’s argument fails becaiuis#oes identify any authoritative Nevada law
that supports its assertion. Additionallpysreign immunity and the FTCA do not, by
themselves, bar a defendant’s affirmative deferfSesally, if the Court were to apply the FTCA
to affirmative defenses, it would judiciallyeate a federal rule and alter FIRREA, which is
discouraged under O’Melveny.

In its third argument, the FDIC-R arguestibefendants cannot assert affirmative
defenses that rely on the FDIC's alleged actsmissions. Specificallthe FDIC-R argues that
the FTCA discretionary functioexception bars Defendants’ affiative defenses because they
rely on the FDIC-R’s discretionary actions.

As stated previously, Nevada law goverrdeéendant’s affirmative defense against the
FDIC-R. See O’Melveny, 512 U.S. at 86. The FERGIoes not cite (and the Court has not
found) any controlling Nevada law that bardedendant’s affirmative defense under the FTCA
discretionary function exception. the absence of conthog state law, th€€ourt must predict
how the Supreme Court of Nevada would deiae this issue. Dimidowich, 803 F.2d at 1482.

The FTCA waives sovereign immunity forethegligent or wrongfuhcts of Government

employees. Gaubert, 499 U.S. at 319 n.4. Sovergigrunity means that “that the United State

12
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may not be sued without its cam and that the existenceannsent is a prerequisite for

jurisdiction.” U.S. v. Mitchell, 463 U.S. 206, 2X1983). The FTCA is subject to several

exceptions. See 28 U.S.C. § 2680. One of theseptons, the discretionafunction exception,
protects federal agencies frdfa]ny claim based upon...performance or the failure to exercisg
or perform a discretionary function or duty thre part of a federal agency....” 28 U.S.C. §

2680(a). In essence, the discratioy function exception presumes that an agency’s acts are

grounded in governmental policy when a stattggulation, or agency guideline allows the

agency to exercise discretion. See Gaubert, 499 U.S. at 324. The purpose of this exception is t

prevent judicial second-guessinglegislative and administratvdecisions through the medium
of an action in tort. Id. at 323. If an agemeighes to invoke discretnary function exception, it

bears the burden of provingetiexception applies. See Prescott v. U.S., 973 F.2d 696, 702 (9th

Cir. 1992).
Courts are divided as to whether this exmepapplies to affirmative defenses. Compare

Massachusetts Mut. Life Ins. Co., 93 F. Sugpat 307 (holding that FTCA's discretionary

function exception has no place in the court’s ysialof the defendant’s affirmative defenses)

with EDIC v. Stanley, 770 F. Supp. 1281, 1309 (WID. 1991) (holdinghat the FTCA'’s

discretionary function exception protects the FDIC-R actions when it acts as receiver of a failed

bank). Courts that apply the distionary function excejn to affirmative defenses feel that
barring affirmative defenses against the FDI@iRhers the policy behind the FTCA. Bierman,
2 F.3d at 1440-41. Courts that decline to gppé discretionary function exception to
affirmative defenses feel that the languag#hefstatute limits the discretionary function

exception to claims. See Massachusetts. Mife Ins. Co., 93 F. Supp. 2d at 307.

The issue before the Court in this case islaimo the issue before the Supreme Court of

Nevada in Schettler v. RalRon Capital CorpSkhettler, the Supreme Court of Nevada

determined whether a FIRREA's jurisdictional baplied to claims, defenses, and affirmative

defenses, or just to claims.t&ttler, 275 P.3d at 936. The Supreme Court of Nevada held that,
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because FIRREA's jurisdictional bar did not aintthe term “defense,” “affirmative defense,”
or “proposed affirmative defense” in its statyt language, FIRREA's jurisdictional bar did not
apply to defenses or affirmative defenses. |8eat 939-40. Schettler’s holding suggests to thig
Court that a statute’s plain langyeais extremely important togtSupreme Court of Nevada. It
also suggests that the Supreme Court of Nevaltlaot apply a statute to a defense or an
affirmative defense if the statutdanguage only applies to a claim.

With this in mind, the Court turns to thenguage of the FTCAiscretionary function

exception, which states:

The provisions of this chapter and secti@46(b) of this titleshall not apply to--

Any claim based upon an act or omission of an employee of the Government,
exercising due care, in the executioraadtatute or regulation, whether or not
such statute or regulation be valid, oséad upon the exercise or performance or
the failure to exercise or perform a dig@meary function or duty on the part of a
federal agency or an employee of thev&nment, whether or not the discretion
involved be abused.

28 U.S.C. § 2680(a).

The discretionary function exception egpsly applies to “any claim” and does not
include the term “defense,” “affirmative defee,” or “proposed affirmative defense”. As
previously mentioned, the distinah between claims and defenseshe language of a statute
appears to be important to the Supreme CaluNevada. See Schettler 275 P.3d at 939-40.
Therefore, the Court does not believe that3bhpreme Court of Nevada would bar Defendants
affirmative defenses under the FT@#scretionary function exceptidn.

Furthermore, at its root, the discretoy function exception simply withdraws the
consent necessary to overcosoeereign immunity and sue t®vernment. See 28 U.S.C. §

2680. Sovereign immunity, when applied, is a deéeagainst suit. Séditchell, 463 U.S. at

4 Similarly, the Court cannot bar Defendants’ affirmatidefenses under the state equivalent of the FT(C
N.R.S. 41.032. N.R.S. 41.032 expressly applies to “actiand does not include therte “defense,” “affirmative
defense,” or “proposed affirmadéwdefense”. See N.R.S. 41.032.
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212. It is not a defense against affirmative desgen€onsequently, if éhdiscretionary function
exception were to apply in the present casgoitld only bar a cause attion against the
FDIC-R; it would not protedhe FDIC-R from a defendant’s affirmative defenses.

What the FDIC-R truly desires is for the Couwarjudicially create a federal rule to proteg
the FDIC-R from Defendants’ affirmative defensébis federal rule (which the Court will call
the “discretionary function” rule) would protetie FDIC-R from affirmative defenses that rely
on the FDIC’s discretionary actiondowever, the judicial creatn of federal rules is strongly
discouraged by the Supreme Court. O’'Melveriy? 8.S. at 87. Furthermore, the FDIC-R has
identified no significant conflict with an identifiable federal policy or interest that would
persuade the Court to judicially create a “desicmary function” rule. Consequently, the Court
cannot judicially create the “discretiagdunction” rule the FDIC-R desires.

The FDIC-R’s argument has not identified any applicable Nevada law. Additionally,
Nevada case law suggests that the Supremoet ©f Nevada would not apply the FTCA
discretionary function exception to the present case. Finally, the FDIC-R’s argument would
require the Court to judiciallgreate the “discretionary fution” rule without fulfilling the
requirements laid out by the Supreme Court. Tuosrt, therefore, regts the FDIC-R’s third
argument.

i. The “Discretionary Funon” Rule in Other Circuits

The Court notes that two circuit courtdopted the “discretionary function” rule

post-O’Melveny. See F.D.I.C. v. Mijalis, 15 F.2814, 1324 (5th Cir. 1994) (holding that the

FTCA discretionary function exception bars #firmative defense of failure to mitigate
damages against the FDIC); Oldenburg, 38 F.3d a1-22 (holding that the FTCA discretionar
function exception bars the affirmative defenses of contributory negligence and mitigation
damages against the FDIC). TRisurt, however, respectfully digeees with the holdings of the
Fifth and Tenth circuit courts because they jualigicreated a federal leiwithout fulfilling the

requirements set out by the U.S. Supreme Court in O’Melveny.
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When they adopted the “discretionamné€tion” rule, the Fifth and Tenth Circuit

courts relied almost exclugiy on the Seventh Circuit’s reasng in Bierman. See Mijalis, 15

F.3d at 1324; Oldenburg, 38 F.3d at 1121. In BierrtteanSeventh Circuit addressed the issue

whether affirmative defenses could be asseatginst the FDIC-R. Brman, 2 F.3d at 1438-41.
The Seventh Circuit noted thab@gress created the FDIC to promstability and confidence in
the nation’s banking system. Id. at 1438. It alseedahe policy concernsf several district

courts that barred affirmativiefenses against the FDIC. Sdeat 1438-39. The Seventh Circui

stated:

Congress has made it clear that the FDIC is to exercise its discretion in
choosing a course of action in its etfoto replenish the fund. At the time
of these transactions, the govegstatute provided that “[t]he
Corporation, in its discretion, may purchase and liquidate or sell any
part of the assets of an imed bank.” 12 U.S.C. § 1823(d) (1988).
Therefore, when the FDIC acts tglenish the insurace fund through the
disposition of assets of the fall®ank, including the right of action
against the officers and directors, ish@ duty first to attempt to mitigate
the damages attributed to those widlials by seeking other, and perhaps
less sure, avenues of relief.

Id. at 1439-40. The Seventh Circuit then decittebar the defendant’s affirmative defenses
under the FTCA discretionary function exceptiSee_Id. at 1439-41. In making its decision, th
Seventh Circuit acknowledged that “ttiecision of the FDIC to initte a suit . . . is not precisely,

the same function as that at issue in Gaubktt.at 1440. However, the Seventh Circuit applieq

the FTCA discretionary function e&ption because it felt thatvitas consonant with the purposg
of the FTCA._Id. at 1440-41.

This Court respectfully disagrees witte Seventh Circuit’decision in Bierman,

and consequently the Fifth and Tenth Circuit t®usecause the Bierman court judicially create

a federal rule, which was later overruled by the Supreme Court in O’'Melveny. In O’'Melveny,

Supreme Court held that the juditcreation of a federaule was not justified unless there is a
“significant conflict between some federal igglor interest and #huse of state law.”

O’Melveny, 512 U.S. at 87. In Bierman, howewvitre Seventh Circuit did not identify a
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significant conflict betweefederal policy and the use of stée when it judicially created the

“discretionary function” ruleSee Bierman, 2 F.3d at 1438-41stkmd, it analyzed the policies,

rules, and concerns of other distrtourts. See Id. A dirict court’s policies, rules, and concerns

however, do not justify the jucial creation of the “discretnary function” rule under

O’Melveny. See O’Melveny, 512 U.S. at 87. Therefdhis Court respectfully disagrees with

the reasoning of the Seventh, Fifth, and Tenth Circuits.

Furthermore, in the present case, theG~B has not identiéd (and this Court
has not found) a significanboflict between fedetgolicy and the use of Nevada law.
Therefore, this Court would not be justifieddreating or adopting the “discretionary function”
rule to bar Defendants’ affirmative defenses.

V. Conclusion

Accordingly, it iSHEREBY ORDERED that Plaintiff Federal Deposit Insurance
Corporation’s, as Receiver Bilver State Bank, Motion for P&t Summary Judgment (#153) is
DENIED IN PART as to Defendants’ affirmative defenses;

IT ISFURTHER ORDERED that Defendants Johnson’s (#192), French’s (#188,

#189), and Gardner’s $77, #190) Joinders a@RANTED.

DATED this 5th day of August 2014.
}zﬂé( \\\
S\ A

Kent J. Dawson
United States District Judge
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