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6 UNITED STATES DISTRICT COURT

7 DISTRICT OF NEVADA

8

9 PAUL M CCREARY,

10 Plaintiff, Case No. 2: 12-CV-003l7-RCJ-(CW H)

1 1 vs. ORDER

12 BRIAN SANDOVAL, et aI.,

l 3 Defendants.

1 4

1 5 Plaintiff, who is a prisoner at E1y State Prison, has submitted an application to proceed jn ,

16 forma pauperis (#1) and a civil rights complaint pursuant to 42 U.S.C. 5 1983. The court has
l 7 reviewed the complaint, and plaintiff will need to submit an amended complaint.

1 8 W hen a dsprisoner seeks redress from a govemmental entity or ofticer or employee of a

19 govem mental entity,'' the court must dçidentify cognizable claims or dismiss the complaint, or any

' 20 portion of the complaint, if the complaint (1) is frivolous, malicious, or fails to state a claim upon

2 1 which relief may be granted; or (2) seeks monetary relicf from a defendant who is immunc from

22 such relief.'' 28 U.S.C. j 1 91 5A(b). Rule l 2(b)(6) of the Federal Rules of Civil Procedure provides ,
23 for dismissal of a complaint for failure to state a claim upon which relief can be granted.

24 Allegations of a pro se complainant are beld to less stringent standards than formal pleadings

25 drahed by lawyers. Haines v. Kerner, 404 U.S. 519, 520 (1972) (per curiam).

26 Under Federal Rule of Civil Procedure 8(a)(2), ! pleading must coplain a lfshort and plain
d to relicf.'' . . . (T)he pleadlng 'statement of the claim showing that the pleader ls entitle27 

standard Rule 8 announces does not requlre '%detailed facmal allegationj,'' but it demands .
more than an unadorned, ie-defend= t-unlaF/lly-har ed-me accusatlon. A pleadl gn thlt

Stlabcls and conclusions'' or $<a formulalc recitatlon of the elements of a cause of actlon28 offers
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1 will not do.'' Nor docs a complaint suffice if it tenders ç'naked assertionlsl'' devoid of
flfurther factual enhancement.'' . . .

2
(A) complqint must contain suffiçient faqtual matter, accepted q.s true, to 'tstate a çlaim to3 
rellef that ls plausible on its face.'' A clalm has faclal plausibillty when the plaintlff pleads
factual content that allows the court to (lraw lhc reasonable inference that the defendant is

4 liablg for the piscpnduct alleged. The plauslbility standard is not akin to a isprobability
requlrement,'' but lt asks fof lpore than a sheer possibility that a dqfendant has acted
Ixlfullyët Where a complalnt pleads facts that qrg çtmerely conslstent w

r
ith'' a defendant's5 l!n

Ilabllltk, lt Stops short of the Iine between possiblllty and plauslbllity of entitlement to6 rclief

7 Ashcroft v. Iqbal, 556 U.S. 662, l 29 S. Ct. 1 937, 1 949 (2009) (citations omitted).
8 In a1l three counts, plaintiff alleges tbat prison ofticials at High Desert are not following the

9 administrative regulation that governs the grievance procedure. Plaintiff has no right to an effective

l 0 grievance procedure. M ann v. Adams, 855 F.2d 639, 640 (9th Cir. l 988) (order). Plaintiff also
l 1 alleges that he was transferred from High Desert State Prison to Ely State Prison. :dA prisoner suing

12 prison officials under section l 983 for retaliation must allege that he was retaliated against for

13 exercising his constimtional rights and that the retaliatory action does not advance legitimate

14 penological goals, such as presewing institutional order and discipline.'' Barnett v. Centoni, 31 F.3d

15 81 3, 8 1 5- 16 (9th Cir. 1994) (per curiam). Plaintiff's other allegations show that he was transferred

16 because be was threatening bis cellmates, not because plison offcials were retaliating against bim .

l 7 Plaintiff has not stated a plausible claim of retaliation.

l 8 Plaintiff also alleges that hç was hogsed with a prisoner who had tuberculosis, and that he

19 has not been exam ined by medical personnel for exposure to tuberculosis. Deliberate indiffcrence

20 to a serious medical condition can be a violation of the Eighth Amendment, but plaintiff must allege

21 facts that can show that particular prison officials knew about
, and consciously disregarded, the risk

22 to plaintiff's health. See Farmer v. Brennan, 51 1 U .S. 825, 837 (1994). In an amended complaint,
23 plaintiff will nced to allege who these ofticials are, how they are aware of plaintiffs exposure to

24 tuberculosis, and how they have disregarded the risks associated with that exposure. Plaintiffrefers

25 to grievance numbers, but the court does not possess copies of those grievances and plaintiff would

26 still need to allege aIl relevant facts in the body of the complaint even if the court did possess those

27 copies.

28
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1 M any of the defendants that plaintiff names are supervisors. $çA supervisor may be liable if '

2 there exists either (1) his or her personal involvement in the constitutional deprivation, or (2) a
3 sufticient causal connection between the supervisor's wrongful conduct and the constitutional

4 violation.'' Hansen v. Black, 885 F.2d 642, 646 (9th Cir. 1989). lf plaintiff can allege that prison
5 ofticials were deliberately indifferent to his risk of exposure to mberculosis, then he cannot sue the

6 supervisors of those officials merely because they are supervisors. lf plaintiff names any

7 supervisors as defendants in his amended complaint, then his allegations will need to satisfy the

8 Hansen standard.

9 IT IS THEREFORE ORDERED that the clerk of the court shall file the complaint.

10 IT IS FURTHER ORDERED that the complaint is DISM ISSED for failure to state a claim

1 1 upon which relief can bc granted, with leave to amend. Tbe clerk shall send to plaintiff a civil rights

l 2 complaint form with instructions. Plaintiff will havc thirty (30) days from the date that this order is
13 entered to submit his amended complaint, if he bclieves that he can correct the noted defciencies. '

.

14 Failure to comply with this order will result in the dismissal of this action. .

15 IT IS FURTHER ORDERED that plaintiff shall clearly title the amended complaint as such '

16 by placing the word CSAM ENDED'' immediately above dçcivil ltights Complaint Pursuant to 42

17 U.S.C. j 1983'' on page 1 in the caption, and plaintiff shall place the case number, 2:12-CV-0031 7-

18 RCJ-ICW H), above the word CQAMENDED.''
19 Dated: M ay 1 1 , 2012 .

20

21

22 Chief Unit tates District Judge

23 .

24
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