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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
* % x
FLEMMING KRISTENSEN, Case No. 2:12-cv-0528-APG-PAL
Plaintiff, ORDER
v (Mot Compel — Dkt. #199)
CREDIT PAYMENT SERVICES, INC.,

Defendant.

Before the court is Plaintiff's Motion to Compel Defendant Credit Payment Services,
to Produce Documents and Amended AnswerRéquests to Admit and Interrogatories (Dk
#199). The court has considered the Mati®efendant CNU Online Holdings, LLC's,
Response (Dkt. #210), Credit Payment Servicas;siiResponse (Dkt. #214plaintiff’'s Reply
(Dkt. #222), Plaintiff's Notice of Supplememntéuthority (Dkt. #227) and Credit Paymen
Services, Inc.’s Response to Plaintiff's NoticeSafpplemental AuthorityDkt. #228), as well as
the arguments of counsel at a hearing conducted on the motion.

BACKGROUND

l. Complaint and Procedural History.

The Complaint (Dkt. #1) inthis case was filed MarcR9, 2012, and a First Amendeq
Complaint (Dkt. #35) was filed March 8, 2013. elrRlaintiff alleges Defendants violated th
Telephone Consumer Protection Act (“TCPAYY U.S.C.8 227. The Plaintiff alleges thg
Defendant Credit Payment Services, Inc. KEZ) and co-Defendants Enova and Pioneer 3
short-term payday lenders who contracted wigdadPile in October 2010, or earlier, to geners
customers. LeadPile allegedly contracted wisliious companies, including Click Media, tq

generate leads and drive welffic to Defendants’ websitesPlaintiff alleges Click Media
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“directed” various unnamed affiliate marketers to trangmitmassdext messages containing
links that directed customers to various wedssoperated by Defendardnd/or their agents.
In an Order (Dkt. #164) enteteMarch 26, 2014, the distriptdge denied Defendants’

motions to dismiss and granted Plaintiff's nootito certify a class afonsumers who received

unauthorized text messages on their cell phgmesoting CPS’s payday loan products. The

order denied Defendant Click Media and Lead®ilaotion to dismiss which argued Plaintifi

had insufficiently pled that eign Click Media or LeadPile or its purported agents sent t

Xt

messages to him. Plaintiff oppos@ motions to dismiss arguing that: (1) the ordinary rules of

agency do not apply to vicarioligbility under theTCPA, and that a Defendaistliable if a text

message was sent on its behatfhsthat it received some beitdfom the text message; and (2

even if the ordinary rules of agency applye thCPA claim survives because the first amended

complaint’s factual allegations support a reabtmanference that the text message to t
Plaintiff was sent by agents of tidledia and LeadPilegespectively.

The district judge applied ecent FCC ruling, as well as@gable Ninth Circuit case

law and concluded that &htiff's first amended complaint pled sufficient facts to state a clgim

that the party who actually sent the text messadeaintiff was acting as an agent or subagegnt

of LeadPile and/or Click Media. Accepting thexqaaint allegations asute for purposes of his

ruling, the payday lender Defendantontracted with LeadPile,h@ in turn, contracted with

Click Media. Click Media directed another entity send a text message to multiple persons.

That message included a link which automaticallyrestied to a site contited by Click Media.
Upon completing a loan application on Click Medi&ite, the consumer was directed to a s
owned by LeadPile who then sold tleadls to the payday lender Defendants.

Based on these factual allegations, the disjudge found that there was a “downhill]

series of contractual relatidmps starting with the paydalender Defendants down through

Click Media, and that the befits of the text messages fled back “uphill” through Click

Media and LeadPile to the payday loan lender Dddats. He therefore found that Plaintiff had

sufficiently pled a plausibleagency relationship based @ttual authority (arising through
contractual relationships), appat authority (based on a reasonable person’s perception of
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authorized the sending of the text message), ratification (based on the apparent benefi
received by Click Media and LeadPilegeeOrder (Dkt. #164) at p.9.

The order also found that the Plaintiff hadtrtiee legal standard rfcclass certification

ts

and certified a class of all individuals who wesnt text messages from three separate telephone

numbers from December 5, 2011, through January 11, 2012.
1. The Motion to Compel.
The motion to compel involves written discoyeequests served by Plaintiffs on Marc

31, 2014, shortly after the distt judge’s order. SpecificallyRlaintiff served forty-two requests

for production of documents, thirty-seven requéstadmissions, and nine interrogatories. CRS

responded to these requests on April 30, 3014dibutot produce any documents and asserte
number of boilerplate objections. After the maet confer process ran its course, this moti

was filed.

=)

d a

Plaintiff argues that the written discovery served after the hearing on the motions tc

dismiss and to certify a class svaerved to discover informatiaelevant to the theories of

liability the district judge acknowledged in hisder. The discovery requests seek evidence

relevant to Plaintiff's theoryhat CPS is vicariously liable fahe actions of its agents unde

=

actual authority, subagent authority, or alter egties. The discovery requests are targeted at

uncovering the nature of CPSielationship with its marketers, CPS’s ratification of ifs

marketers’ lead generation practices, and alger lability. CPS failedo provide substantive

responses to the interrogatoriaed asserted nearly identical leoplate objections to each

request for production that they were ovedatounduly burdensome, oppressive, harassing, and

seek information and documents not relevanteaisonably calculated to lead to discovery

admissible evidence. CPS also frequently objettitatithe requests seek information outside

CPS’s possession, custody and control, althoegbh of their requests ask for documents

relating to CPS’s sister companies and dR8If. Additionally, CPS responded to som

of

discovery requests, with the added remark that “without waiving said objections, see documer

previously produced.”
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CPS responded to twenty-two of the thirty-seven requests for admitisabritshad made
reasonable inquiry and the information knownreadily obtainable byt was insufficient to
enable it to admit or deny the request. CP® abjected to common and ordinary terms
vague and ambiguous, and pied unresponsive answers.

CPS opposes the motion to compel arguingniely objected to Plaintiff's discovery
requests. CPS asserts that the narrow isst@meb¢he court is whether CPS can be he
vicariously liable for the actions of non-pagidC Referral System, LLC, Identity Defendef
Inc., and 360 Data Management, LLC. CP8uas that Plaintiff'sdiscovery requests areg
nothing more than a fishing expedition to compaiolly irrelevant iormation and that the
motion should be denied. CR$%o0 argues that the requests averly broad and burdensome
and that Plaintiff's requested discovery regarding alter ego liability is irrelevant to this law
CPS maintains that its objections are all pragast should not be overruled. CPS also argu

that Plaintiff seeks information regarding thei@es or inactions of non-parties, and that

Id

Suit.
es

a

number of the requests are simply impossiblanswer. CPS opposes imposition of sanctigns

arguing its answers were substantially justifietause the parties have genuine disputes g
which reasonable people could differtaghe appropriateness the responses.

After the motion to compel was filed, Bmdant CPS served amended discove
responses to some, but not aff,the discovery requests in dispute in the motion to comy
Plaintiff's reply argues tha€CPS’s supplemental discovery pesises are a concession that i
initial discovery responses were deficient. Mafyhe responses are ktleficient and reassert
the same boilerplate objections. Plaintiff asstys CPS is attempting to have the court adop
standard of vicarious liability at odds with thistrict judge’s March 262014, order. Plaintiff is
entitled to discovery about BS’s knowledge of text messagearketing, its acceptance o]
benefits flowing from those transmissions, riétationship with co-Defendants and other thir
parties involved in the text meggatransmissions at issue.

The declaration of CPS’s own expert, Lisa Snow, which is attached as an exhi
CPS’s opposition, confirms that certain classnbers who received payday loan text messag
at issue in this case eventually received a foam CPS. Although applying for a loan is not
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necessary prerequisite to a TCPA claim, GP&pert’'s declaratioproves that CPS was the
beneficiary of the text message advertising. rmalaiis entitled to discovery based on an alte
ego theory of liability which is not a separataim for relief, but a basis for imposing liability
on CPS. CPS has not met itgden of establishing that theirden of production outweighs any
benefit of the requested discovemyerely by asserting the information consists of sensit
financial information. An amended protective orein place that wilpermit CPS to designate]
documents as confidential and allow for digened “Attorney’s Eyes Only” protection for

certain materials.

Plaintiff also argues that nored CPS’s other objections emeritorious. CPS has noj

described the reasonable inquiry it claims to have conductegpond other than suggesting i
some of its amended discovery responses thavikwed employee e-hand correspondence.
After reviewing the supplemental responsP&intiff agrees that CPS has properl
amended Responses to Document Reguest 65, 67, 71, 74, 76 through 78, 80, 82, and 8]
89, Responses to Request to Admit Nos. 8-12, 17-18 and 28, and Interrogatories Nos. 20
However, CPS’s continued use of unsupporbederplate objections make it difficult to
determine if CPS is actually respamgl to the discovery requests assed by Plaintiff. Plaintiff
seeks an order compelling amended responses to the remaining requesis &t the initial
motion and sanctions in the form of reasonable es@® and attorney’s fees incurred in filing th
motion to compel.

DISCUSSION

Discovery in this case has been contargi and the court has resolved many of t
parties’ discovery disputes. CR8s previously been compelledpmvide discovery it resisted.
After reviewing CPS’s amended discovery resgsn$laintiff believeshat CPS has properly
amended certain of them, but argues that a nuoflibe discovery responses are still deficient.

The court has carefully ressived and considered the voluminous moving and respon

papers and finds that CPS’s supplementalodisy responses are still grossly deficient in

several regards. CPS resists discovery aggthe requests are overly broad and burdensol
and that Plaintiff's requested discovery regarding alter ego liability is irrelevant to this law
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As the party resisting discovery, CPS has ltheden of showing these discovery requests 4
unduly burdensome or oppressivBee, e.g., Bible v. Rio Properties, Iri#16 F.R.D. 614, 618
(C.D. Cal. 2010) (citinglankenship v. Hearst Corpb19 F.2d 418, 429 (9th Cir. 1975). CPS
unsupported allegations of undue burden are impregaecially when it has failed to submit an
evidentiary declarationupporting these objectionsk-arber and Partners, Inc. v. Garbe234
F.R.D. 186, 188 (C.D. Cal. 20086).

CPS’s Amended Answers to Second ReqtgrdProduction of Docum@s contain nearly
three pages of “general objectidnghich it purports to incorporatinto each response as if s
forth in full. The general objections are toMled by additional objections to the specifi
requests. The court finds that CPS’s generdladditional objections arboilerplate objections
which are designed to evade, obfuscate, and obstruct discovery. Black’s Law Dictionary d
the word “boilerplate” as “Ready-made or pilfpose language that wilit in a variety of
documents.”Black’s Law Dictionary Ninth Ed.

Federal courts have routinely held that boilerplate objections are impr&ierPaul
Reinsurance Company, Ltd. v. Commercial Financial Cd®8 F.R.D. 508, 512 (N.D. lowa
2000) (collecting cases and sanctigna lawyer for using boilerpi@ objections in response td
requests for production of documentsBoilerplate, generalizedbjections are inadequate an
tantamount to not making any objection at aNValker v. Lakewood Condo Owner’s AssIB6
F.R.D. 584, 587 (C.D. Cal. 1999) (citations itted). The Ninth Cirgit has held “that
boilerplate objections or blankeefusals inserted into a mense to a Rule 34 request fo
production of document are insuficit to assert a privilege Burlington N. & Santa Fe Ry. Co.
v. U.S. District Courfor the Dist. of Mont.408 F.3d 1142, 1149 (9th Cir. 2005).

As indicated, CPS asserted three pagestapti/e separate paragraphs of voluminol
boilerplate objections to all of the discovery resgis at issue. CPS objected to the instructig

and definitions “to the extenhey are vague, ambiguous, ovedatpoverly burdensome, do no

describe the information sought with requasparticularity, and/or require compliance and

responses beyond the requiremeofsand/or at vaance with the Fedal Rules of Civil
Procedures and the Local Rulestloé District of Nevada. Thgeneral objections object to thd
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requests to the extent they seek informationgated from disclosure gny privileged doctrine,

seek confidential information, trade secretpgretary, financial or commercially sensitive

information, information outside Defendant’s possession, custody or control, or matters of |

record or otherwise equally available to Pldintin paragraph 10 of the general objections, CH

indicates that it “willwithhold all privileged documents eated or prepared by any of it$

employees, attorneys, agents, or representabines after March 12, 2012.1t states that this
categorical identification is “considered suféot to satisfy any identification requiremen
necessary to properly asseritvpege or immunity for thos documents.” It is wrong.

These boilerplate objectiorere improper, fail to presex any privilege, and are ng
justification for failing to withhold responssv documents. The objections are therefo
overruled and stricken. CPS’sileoplate relevancy objectionsearlso overruled and stricken
The majority of the discovery requests still in dispute seek information related to Plain
theory that CPS is vicarioushable for the actions afs agents under actual authority, subag¢g
authority, or alter ego #ories which the district judge hescognized apply t@laintiff's TCPA
claim in denying the Defendants’ motion to dismiss.

This is not the first time the court has granted Plaintiff's motion to compel against
overruling and striking CPS’s boilerplate objectionst the hearing on this motion, counsel fg
CPS pointed out that new counsel were novthencase, and had supplemented CPS’s discov
responses with the court’s priculing in mind. However, cous$ stood by the objections ang
argued the amended discovery responses saftedthe motion to compel was filed complie
with CPS’s discovery obligations. The court disagrees.

The court fully appreciates that the vast migjoof litigators are trained to make thes
types of objections. Asserting frivolous objectiosi®ften confused witkzealous advocacy of g
client’s interests. Plaintiff' snotion cites a quote from a prior ords this court finding that the
party’s general and boilerplate jebtions look like a form proviadkto the firm’s most junior
attorney thirty years ago to teach new lawyers how to obstruct discoBsg. Queensridge

Towers, LLC v. Allianz Global Risk Ins. C8014 W.L. 496952 at *5-D. Nev., February 4,
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2014). The same can be said of CPS'siegal objections and bDerplate objections
accompanying each of the document requests in dispute.

The court will compel CPS tprovide supplemental responseshout objections. The
court finds that CPS’s boilerplate objectionsiasfficient to preserverivilege and tantamount
to no objection at all. Becausewvgers seem to be conditioned to assert these objections wit
appreciating the consequences, the courtpeilinit CPS to withhold documents protected by t
attorney-client privilege. However, the cowitl compel CPS to provide a privileged documer
log that fully complies with the requiremenbf Rule 26(b)(5) identifying any document
withheld on the basis of privilege.

The court is not satisfied that CPS has condphath its duty to mie reasonable inquiry
to respond to Plaintiff's discevy requests. Rule 26(g) immssobligations on attorneys ang
clients signing disclosures and discovery retgieresponses and objections. Rule 26(g)
requires every discovery requestpense, or objection to be sighby at least one attorney of
record, or by the party personally. The rygmvides that by signg a discovery request,
response, or objection, “an attorney or partytites to the best othe person’s knowledge,
information, and belieformed after a reasonable inquiry” the response is complete an
correct as of the time made, and with respeét tesponse or objection, it is consistent with tf
rules, not interposed for any improper purp@sel neither unreasdole nor unduly burdensome
or expensive.

Here, CPS argues that it cannot possibly kmdwether its own employees were “awarg
of certain circumstances about which Pldirdeeks discovery, and that CPS “cannot, witho
significant hardship, gain access to such indi@igiand cannot reasonably speculate as to th
knowledge.” CPS has nadentified what efforts it made tdischarge its duty of reasonabls
inquiry. CPS has not met its burden of elssaing that responding tthese discovery requests
would present an undue burden or expenseatdyconclusory, unsupported and self-servin
statements. The court will therefore require G®@8omply with the reasonable inquiry standal
described by the court iNational Ass’n of Radiation Survivors v. Turnadd5 F.R.D. 543,
554-56 (N.D. Cal. 1987). Specifically, CPS will beguired, at a minimum, to distribute th{
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discovery requests in dispute to its employaes agents potentially possessing respons
information, and to account for the collectiomdasubsequent production of the information 1
the Plaintiff. To assure that CPS actually na&éreasonable inquiry,” éhcourt will also order
it to provide Plaintiff with dedrations or affidavits detailing the nature of its “reasonat
inquiry” to locate responsive documents.

Additionally, CPS claims that some of thaintiffs requests ask for documents not in i
care, custody or control, or for documentstthPlaintiff may obtainby other sources, or

documents that are publicly available. Thedgections are also navell taken. Rule 34

requires a party to produce or permit inspectof documents responsive to a request for

production in the possession, custody or control of the responding géetieral courts have
consistently held that for purpes of applying Rule 34, a pariy deemed to be in possessiof
custody or control if it has actual possessicustody or control of the documents,has the
legal right to obtain the documents on demand. (emphasis suppliedUJnited States v. Int'l
Union of Petrolium & Indus, Workers, AFL Cl@70 F.2d, 1450, 1452 (9th. Cir. 1989). CPH
has an obligation to conduct aasenable inquiry into the factubasis of itsresponses to
discovery, and has an affirmative duty to seek the information easily available to it fro
employees, agents or others subject to its contkdrber and Partner, Inc. v. Garbegk34
F.R.D. 186, 189 (C.D. Cal 2006) (intele#tations and quotations omitted).

Finally, the court will also award reasonabtests and attorney’s fees incurred by coung

for Plaintiff for the necessity of filing this nion pursuant to Rule 26(g) and Rule 37(a)(9).

While the court will not grant the motion to coehpn its entirety ad finds that some of
Plaintiff's discovery requestsre overbroad on their face CiBS8ly supplemented its response
after the motion to compel. Many of CPS’s resmsn&/ere incomplete and evasive especia
when coupled with its voluminousoilerplate objections. Evasivacomplete responses “mus
be treated as a failure to disclpa@swer or respond.” Rule 37(3)(4Rule 37(a)(5) is explicit.

If a motion to compel is grantedr if discovery isprovided after the main is filed, the court

must, after affording an opportunity be heard, order the resigtiparty to pay reasonable cost
and attorneys’ fees unless the three circanwsts described in the rule are present.
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For the reasons stated,
IT 1SORDERED that Plaintiff's Motion to Compel (Dkt. #199) GRANTED in part

andDENIED in part as follows:

1. CPS shall provide supplemental full andngete responses, without objections, 1o

Plaintiff's Second Request for Productiof Document Nos. 61, 63, 64, 75, and 83.

2. CPS shall have until December 5, 2014,stqpplement its discovery response
without objections, serve a privileged document log which fully complies with
requirements of Rule 26(b)(5) for any doamh withheld on the basis of privilege
and to provide Plaintiff wittdeclarations or affidavits tkling the nature of CPS’s
“reasonable inquiry” to loate responsive documents.

3. Counsel for Plaintiff shall, no later than ddys from entry of this order, serve and
file a memorandum, supported by the affid@y counsel, estdishing the amount of
attorneys fees and costs incurred inrging its motion. The memorandum shall
provide a reasonable itemizatiand description of the work performed, identify the
attorney(s) or other staff member(s) performing the work, the attorney(s) or staff
member(s) customary fee for such work, gmelexperience, reputan and ability of
the attorney performing the work. The attorsesffidavit shall authenticate the
information contained in the memorandung\pde a statement that the bill has beer
reviewed and edited, and a statement treatéks and costs clggd are reasonable.

4. Counsel for CPS shall have 14 days fregnvice of the memorandum of costs and
attorneys fees in which to file a sponsive memorandum addressing the
reasonableness of the costsl dees sought, and any eqbieconsiderations deemed
appropriate for the court to considerdetermining the amount of costs and fees

which should be awarded.
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5. Any request for relief not specifita addressed in this order BENIED.

DATED this 24th day of November, 2014.

PEGG%@ EN e

UNITEDSTATESMAGISTRATE JUDGE
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