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e Commission v. AMG Services, Inc. et al Doc

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

*k*

FEDERAL TRADE COMMISSION,
Plaintiff,
VS. Case No. 2:12v-536-GMN-VCF
AMG SERVICES, INC.gt al, ORDER
Defendants.

This matter involves the Federal Trade Commission’s-ewnibrcemenactionregarding the offef

and salef “high-fee, shorterm payday loans.” (First Amend. Compl. (#386) at)f TThreemotions are
before the court: (1) the Federal Trade Commission’s Motion to Compel (#691); RBlisleDefendants
Counter Motion for a Protective Order (#708)d(3) the Lending Defendants’ Motion foehve to File
a SurReply (#708). For the reasons stated below, the Commission’s Motion to Compaelési gngpart
and denied in part, the Tucker Defendants’ Motion for a Protective Order isdynaupirt and denied i
part and the Defendants’ Motion for Leave to File a Sur-Reply is denied.
BACKGROUND

Between 2002 and December 27, 2012, Defendants“saiti-fee, shorterm payday loaris
through tribalchartered corporationgrirst Amend. Compl. (#386) at 11 1, 27); (Prelim. Injunc. #2
The Federal Trade Commission commenced this abgoause the sale of these loalsgedlyviolated
section 5 of the Federal Trade Commission Act of 1914, 15 § U.S.C. 45(a)(1), the Truth in Lecd

of 1968, 15 U.S.C. § 1601(a), and Regulation Z, 12 C.F.R. § 10Z&(@)court agreed. On March

1 Parenthetical citations refer to the court’'s docket.
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2014, the Honorable Gloria M. Navarro, Chief U.S. District Judge, determined thaddbeaFTradg
Commission Act applies to the tribahartered corporations and entered summary judgment i

Commission’s favor. (Doc. #559).

The parties are now litigating the relief phase of this ac{®@eOrder (#296) at 10) (bifurcating

the action into a liability phase and a relief pha®a)July 25, 2012, before timeatterwas bifurcatedthe
Commission seved Defendants with requests for production of documentstardogatoriesTenof the
discovery requestwre now in controversy. On October 24, 2014, the Commission filed the instant |
to Compel and Motion to Seal Exhibi@n October 27, 2014he Commission filed a Notia# Corrected
Documentand filed a new Motion to CompelS¢eDoc. #694). The Commission’s notice does not S
what, if anything, differs between the October 24 and October 27 motiavisy a second document w
filed. (Seeid.)

On November 10, 2014, Defendants opposed the Commission’s moSeefdcs. #700602).

Each of Defendants’ motions responds to the Commission’s October 242fllinghe same day, th

Tucker Defendants filed the instant Counter Motion for a Protective Order. (Doc. #703ués in the

parties’ filings are the propriety of the Commission’s requests, which seek doturalated to minutg
of meetings, compensation, related litigation and grand jury proceedings, and fiaaoa&l records
Finaly, on November 25, 2014, the Lending Defendants filed the instant Motion for Leave to3iilr-

Reply3

2 Because Commission did nstiate whatif anything, differs between the October 24 and Octobiliags or
why a second document was filed, and because Defendants relied on theirfgsthfé court strikes th
Commission’s Notice of Corrected Imaggetzger v. Hussmar682 F. Supp. 1109, 1111 (D. Nev. 19¢
(discussing the District Court’s inherent power to strike.
3 The Lending Defendanteeks leave to file a sueply because the Commission allegedly misstated the r¢
with regard to previous discovery disputes. As shown below, the Commissionimeanty regarding previol
discovery did not impact the court’s decision h&ieerefore, the court denies the Lending Defendants’ Motio
Leave to File a SuReply.
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LEGAL STANDARD

Federal Rule of Civil Procedure 26(b)(1) governs discovery’'s scop@wtsl It provides for two

forms of discoveryparty-controlled discovery and court-controlled discovery. The first sentence ef Rul

26(b)(1) governs partgontrolled discovery. It states that “[p]arties may obtain discoverydegpany

nonprivileged matter that is relevant to any party’s claim terdee.”FeED. R.Civ. P.26(b)(1). The secon

j®N

sentence of Rule 26(b)(1) governs cexohtrolled discovery. It states that “[flor good cause, the dqourt

may order discovery of any matter relevant to the subject matter involved initme”dd. While partes
are expected to conduct padgntrolled discovery independently, and only request judicial interve
to end discovery disputes, court-controlled discovery begins with judicial intervéntion.

These provisions provide for “[l]iberal discovenseéatte Times, Co. v. Rhineha#67 U.S. 20
34 (1984). Liberal discovery servébe integrity and fairness of the judicial process by promoting
search for the truth,Shoen v. Shoe® F.3d 1289, 1292 (9th Cir. 1993), and assisting “the prepaf
and tial, or settlement, of litigated dispute®hinehart 467 U.S. at 34. Indeed, it permits parties to “fi
for evidence, provided that they cast a “reasonably calculated”Face.R. Civ. P. 26(b), Advisory
Comm. Notes (1946) (citation omitted) (“[T]he Rules . . . permit ‘fishing’ for evidexscthey should.”
Hickman v. Taylagr329 U.S. 495, 507 (1947) (“[The] discovery rules are to be accorded a bro

liberal treatment. No longer can the tiinenored cry of ‘fishing expedition’ serve to preclugi@arty

41n 1999, Rule 26(b)( provided for one form of discovery. It stated that “[p]arties may oliliacovery regarding

any matter, not privileged, which is relevant to the subject matter irdvoithe pending action, whether it rela
to the claim or defense of the party saglkdiscovery or to the claim or defense of any other pafgd. R. Civ.
P. 26(b)(1) (1999). The Rule was amended in 2000 to curb overbroad disceeReD. R. Civ. P. 26(b)(1),

Advisory Comm. Notes (2000). To prevent overbroad discovery, a party can no lodgpendently request

information that is “relevant to the subject matter involved in the actidgtiiout showing “good cause” ar

ntion

the

ation

sh”

ad an

obtaining leave of courEeD. R. Civ. P.26(b)(1).The FTC's assertion that discovery must be allowed “unless the

information has no conceivable bearing on the casegioc. #691 at 2), stems from a rescinded rule of
See Miller v. Pancucgil4l F.R.D. 292, 296 (C.D. Cal. 199@jting 8 C. WRIGHT & A. MILLER, FEDERAL
PRACTICE AND PROCEDURE §2008(2d ed. 1983 & Supp. 1990)).

3
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from inquiring into the facts underlying his opponent’s case.”).

Discovery, however, has limits. The Supreme Court has long mandated thaburtal should
resolve civil matters fairly but without undue cddtown Shoe Co. v. United Stat@30 U.S. 294, 30
(1962). This directive is echoed by Rule 26(b)(3) under which the court, “on its owmust” limit the
frequency and extent of discovery if the discovery sought is “unreasonably tusoladuplicative,”
can be “obtained from some other source that is more convenient, less burdensomexpelesve,” ig
untimely, or if “the burden or expense of the proposed discovery outweighs its likelit3e

If, as here, a party resists discovery, the requesting party may file a motmnpel SeeFeD. R.
Civ. P.37(a)(1).A facially valid motion to compéhastwo components. Firsthé motion must certify
that the movant has “in good faith conferred or attempted to confer” with the pastyngesliscovery
FeD.R.Civ. P.37(39(1); LR 26-7(b); ShuffleMaster, Inc. v. Progressive Games,,|h¢0 F.R.D. 166, 17
(D. Nev. 1996). Second, the motion must include a threshold showing that the information in con
is relevantand discoverablander Rule 26SeeHofer v. Mack Trucks, Inc981 F.2d 377, 380 (8th Ci
1992) (citingOppenheimer Fund, Inc. v. Sandet87 U.S. 340, 352 (1978)).

If the requesting party makekeseshowings, the resisting party carries a “heavy burden
demonstrating why discovery should be deniddnkengip v. Hearst Corp 519 F.2d 418, 429 (9th Ci
1975). The resisting party must specifically detail the reasons why each requestroper.Beckman
Indus., Inc. v. Int'l Ins. Co 966 F.2d 470, 47Z3 (9th Cir. 1992) (“Broad allegations of har
unsubstntiated by specific examples or articulated reasoning, do not satisfy the 6Rc)etexst.”).

Boilerplate, generalized objections are inadequate and tantamount to making norbjeaiild.

[frover.

=

" of

=

m,

5> See alsRobert T. Reagan & Federal Judicial Cen@onfidential Discovery: A Pocket Guide on Protective

Ordersat 1-2 (2012) (“A party is presumptively entitled to all information in an opppgiarty’s control materiag
to the action, so long as the requesting party knows how to ask for it.”).

4
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DISCUSSION

The Commission’s Motion to Compel concernsweiiten discoery requestdn addition to the

Federal Rulegjiscovely motions are governed by Local Rule 2897which states that “[a]ll motions fo

compel discovery . .shall set forth in full the text of the discovery originally sought and the resp
thereto, if any.” The Commission overlooked this requirement. It appendedtirtgxhibits to its
motion, none of which include the “full . . . text of the discovery originally sought.” This ocoutihely
denies motions to compel that do not comply with this Gée, e.g Plaintiffs Ins. Co. v. Peter Mari
Balle, D.C, No. 2:16-cv—02205-APG-NJK, 2013 WL 5323968, at *4 (D. Nev. Sept. 20, 2013jh¢
Court cannot determine that particular responses to requests for production wergerpithout

knowing what request was made or what response was’given

Compliance with this rule may have assisted the Commission. The instructions tocatedis

requests, which were not includas “originally sought mayhave persuaded the court that some g
requests are not overbroad. Nonetheless, the court treats the Commission noncemgigrstantially]
harmless because, as discussed in more detail below, the parties are onthexetcatad confer to narro
the overbroad request$See infra8 C at pp. 913). With this proviso in mind, the court addresses
Commission’s ten disputed requelsedow.

A. Reguests One & Two: Meeting Minutes & Agendas

The firsttwo requests were served on the Lending DefendartsAMG, MNES, SFS, and Red

Cedar).These requestseek: (1)*[a]ll minutes of all meetings of Your board of directors, officers

bnse

f its

W

the

or

similar managing body(iesand (2) “[a]ll meetings agendas and minutes provided to, reflecting the

participation of, or reflecting the decisions of, any individualeDdant.” (Pl.’s Mot. to Compel (#691

at 4, 6). The Commission argues that these requestscagrer because they are relevantsgaommon

enterprise claim.Iq. at 4:.9).The Lending Defendants oppose, arguing thatrélggiestsare overbroad
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because thefail to “heed the requirement that document requests be ‘relevant to an'g iy or
defense.” (Def.’s Opp’n (#700) at 2:20-21).

The Commission’s requests are not unreasonably overbroad in light dfatmenission’s
commonenterprise claint[E]ntities constitute a common enterprise when they exhibit either vertig
horizontal commonalityqualities that may be demonstrateyl a showing of strongly interdepende
economic interests or the pooling of assets and reverfees. Trade Comm’n v. Network Servs. Dej
Inc., 617 F.3d 1127, 11443 (9th Cir.2010). To determine whether a common enterprise egmsisis
consider vaous factorsincluding common controlthe shamg of office space and officergihether
business is transacted through a maze ofrgleged companieshe commingling of corporate funds a
failure to maintain separation of companies, unif@dvertising,and evidence that reveals that no 1

distinction exists between the corporate defend&ets. Trade Comm'nv. Grant Connect, LLC327 F.

Supp. 2d 1199, 1216 (D. Nev. 20Hiyd in part, vacated on other grountty 763 F.3d 1094 (9th Cir.

2014). The Lending Defendants’ “minutes of all meetings’e relevant, if not essential, to th
Commission’s commeaenterprise claim.

The Lending Defendantontendthat “all minutes of all meeting$ is overbroad because it do
not focus on whether spéci defendants were physically present at the meetings. (Def.’s Op@0)(
at 3:3-7). This argument is inapposite. Unless a company’s articles of incorporation prdaedeise,
an individual’'sphysical presencgenerallyhas no effect on resolutiotizat mayor may notbe adopted
during a meetingDecisions may be made by prory by telephonePhysical presence is similan
inapposite to relevance under Rule 26(b)(1) becausmpanymay take action on its own that is relev
to a commorenterprise dctor, such as a decision to lease office space in the same building as
defendant.The Lending Defendants cite no author#fating as the Lending Defendants urdbat

simultaneous physical presence during board meetings is a necessagt@reda commoernterprise
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claim.

The court is also unpersuaded by the Lending Defendants-lptagnage argument, whig

contends that the Commission’s request is impropeatuse it is facially unlimited in scope by request

“all minutes of all meetings.”SeeDoc. #700 at 3:1426). In support of this argument, the Lendi
Defendants rely gninter alia, this court’s decision iWWynn Las Vegas v. ZoggoliNo. 14-cv-157—
MMD-VCF, 2014 WL 2772241, at *3 (D. Nev. June 17, 2014) (Ferenbach, M.J.). The court’s d
in Zoggolis is distinguishable on two grounds. First, Zmggolis the requesting party sought
documents related to Wynn,” the defendddt.at *3. Here, tle Commission’s request is considera]
narrower; it seek&ll minutes of all meetings,” not all documents.

SecondZoggolisinvolved a breach-otontract claim. This is unlike the Commission’s comm
enterprise claim, which is governed bynalti-factord test not a discreteset ofelements As stated in
Grant Connect, LLC827 F. Supp. 2d at 1216, one of the factors courts consid#éreis‘evidence tha

reveals that no real distinction exists between the corporate defendantsevitieisce may takenany

h

ng

BCisio

all

bly

on

t

formsunder the circumstances of each cds$wrefore, the court is unpersuaded that the Commissgion’s

request for “all minutes of all meetings” should be limited to an isolated collectiarooé@ topics, a
the Lending Defendants propose.

i

i

i

i

6 For the same reason, the court finds that the Commission’s requests are not mbehdiing Defendants assert

that the requests are moot because they already produced “all minutes of aljshestithey related to the Lo
Documents during Phase | of the litigation. (Def.’'s Opp’n (#700) atl4)1 Again, this argument overlooks t
scope of the commeanterprise test that is in controversy in Phase II.

7
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B. Request Three: Communications regarding Compensation
The court now turns to the Commission’s third request, wiviah also served on the Lendipg
Defendantslt seeks,

All Communications between You and abgfendant, Relief Defendant, or Associated
Person relating toa] Compensation to, or for the benefit of, any Defendant, Relief
Defendant, or Associated Person; lor distribution of revenues to, or for the benefit of,
any Defendant, Relief Defendant,Associated Person. You may exclude from production
communications between You and the Miami Tribe of Oklahoma, Modoc Tribe of
Oklahoma, or Santee Sioux Nation.

U

(Pl.’s Mot. to Compel (#691) at 10). The Lending Defendants contend that this reguesofer because

~—+

it “is unreasonablycumulative orduplicative” see FED. R. Civ. P. 26(b)(2)(C)(i), of a subsequer]

discoveryrequest, which seeks,
All Documents related to or reflecting the involvement of any individual Defendampt
corporate Defendant othénan You, or any person listed in Your initial disclosures
including without limitation all emails and other Communications to, from, or copied to
any such persenconcerning . . . (e) Compensation or payments to any other Defendant
or Relief Defendant.

(Def.’s Opp’n (#700) at 5:11-14).

The Commission asserts that “two major facial differences” distinguish #psests. (Pl.’s Repl

<

(#706) at 8:20). First, the disputed request seeks information concerning an “Ask&aeton,” whicl
the subsequent request does ndd. @t 9:132). Second, the disputed request focuses on ‘[a]ll
Communications between You and any Defendant, Relief Defendant, or Ass&aasen,” whereas the
subsequent request is limited to “[a]ll Documents related to or reflectimgblgement of any individual
Defendant, any corporate Defendant other than You, or any person listed in Yaldisclosures.”Id.
at 9:4-7).

With the exception of the reference to an “Associated Person,” the courtHen@mmission’y

distinctions unpersuasive. The Commission’s papers fail to articulate anyngfeiadifferencebetween
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(1) “[a]ll Communications between You and any Defendant, Relief Defendant efcong
compensation]” and (2) “[a]ll Documents related to or reflecting the involvemeanwfindividual
Defendant, any corporate Defendant other than You, or any person listed in Your istiabuties
[concerning compensation].” A reasonable readinigati requests indicates that the Commission w4
documents regarding compensatidnom all Defendantsnothing more Therefore, the court limits th
Commission’s third dispute request under Rule 26(b)(2)(C)(i) to AssociateshBgrs

C. Requests Four & Five: Grand Jury Proceedings & Related Litigation

Next, the Commissiorseels information regarding grand jury proceediraggdrelated litigation
Theserequests demand: (1)a]ll of Your Communications, including without limitation, all emails
from, or copied to You, concerning any litigation or any government investigatioadetathe Loar
Documents (including without limitation all Communications regarding this cased)(Zn‘[flor the
period of January 1, 2010 to present, all documents produced by You in connection with gra
proceeding (excluding documents produced by You in this cag®).’s Mot. to Compel (#691) at 1!
17).

These requests explicitly seek infaation that is “relevant to the subject matter involved in

action,” rather than information that is “relevant to any party’s claims @ndef’SeeFeD. R. Civ. P.

"This includes the “distributionf revenues.”$eeDoc. #691 at 10:15).
8 Stated differently, Defendants must produce responsive documents to diagnfplimodified discovery requeg

All Communications between You and any-Defendant—Relief DefendaAssaciated Person

relating b (a) Compensation to, or for the benefit of, any—Defendant—Relief-Defendant, or
Associated Person; or (b) distribution of revenues to, or for thefibefi anyBeferdantRelief

Defendant-oAssociated Person. You may exclude from production communications between You
and the Miami Tribe of Oklahoma, Modoc Tribe of Oklahoma, or Santee Sioux Nation.

By stipulation of the parties, the court further limits this retjtesexclude transactions of $10,000 or le
(SeeSchall Decl. (#698) at 1 9).
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26(b)(1). The Commission does not argue, as Réitequires, that good cause existpéomit discoveryf
on all related litigation.%ee generally?l.’s Mot. to Compel (#691) at 333); (Pl.’s Reply (#706) at-9
12). The Commission similarly made no showing that at least some of this infornli&gopuiblically
available court dockets andirigs, cannot readily “be obtained from some other source that is
convenient, less burdensome, or less expensseeFeD. R. Civ. P. 26(b)(2)(C)(i), like the internet.

Rule 26(b)(2)(C) states that, “on its own, the court must limit” the extent of digcalMewed by
the rules if “the burden or expense of the proposed discovery outweighs its likely.b&hefe request
epitomize unduly burdensome requests. They seek “all communications” and “alledstinelated td
any litigation, governmentnvestigation, or grand jury proceeding. Additionally, as written,
Commission’s requests disregard Rule 26(b)(1)’'s requirement that discovemytee tomattesthatare
relevant to“any party’sclaim or defens€ Requests, like these, which expressly s&e&levant
information are inherently undue and burdensaditeenez v. City of Chicag@33 F.Supp.2d 1268,
1273 (W.D.Wash.2010) (citingCompaqg Computer Corp. v. Packard Bell Eled$3 F.R.D. 329, 335
336 (N.D.Cal. 1995)).

The Commission atgiends that its requests are appropriate because discovery must be
“unless the information has ramnceivable bearing on the case&seéDoc. #691at 215-16, 5:15). AS
noted aboveseesupran. 4 at p. 3), this is incorrect and based on an outdated rule of law. In 1999
26(b)(1) provided for one form of discovetystated that “[p]arties may obtain discovery regarding
matter, not privileged, which is relevant to the subject matter involved in the peatiog, whether i
relatego the claim or defense of the party seeking discovery or to the claim or defamgeother party.’
FeED. R.Civ. P.26(b)(1) (1999).

Today, Rule 26(b)(1) provides for two forms of discovery: (1) peotytrolled discovery, whicl

concerns discovery thas relevant to claims and defenses and (2) eoamtrolled discovery, whic

10

more

[72)

the

allowe

, Rule

any

—

—
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concerns discovery that is relevant to the subject matter involved in the &et5aD. R.Civ.P.26(b)(1),
Advisory Comm. Notes (2000)his distinction requires a party wther limit discovery requests

information that is relevant to a party’s claim or defense or demonstratecgoise and seek leave
court before propounding requests, like the Commission’s, which seek information witerat e the

specific naturei(e., who, what, where, and when) of the parties’ claims and defenses.

The Commission’s insists that its request are proper because they mayeietvant information|

(Pl’s Reply (#706) at 11:8) (stating that documents from related litigation ‘idoe used to establig
Individual Defendants’ liability.”) Relevance is not th&ne qua norof a properdiscovery request. A
noted above, “[a] party is presumptively entitled to all information in an oppoantyggcontrol materia
to the action, so long as the requesting party knows how to ask f(@ee supran. 5 at p.4 (citation
omitted). If, as here, the requesting party does not appropriately tagqueast to &ny party’s claim of
defenséor demonstrate “good cause” to expand discoV&ryhe subject matter involved in the actiol
then that party has not properly asked forrdguestedanformation.

However, the court does not fireasthe TuckerDeferdants urge-that the Commissioseeks
undiscoverable information. In addition to overbreadth, the Tucker Defendants contend t
Commission’s requests are impropecauséhey violate thésandity of grand jury proceedinggDef.’s
Opp’'n (#701) at 12)Rule 26(b)(1) limits discovery toahynonprivilegedmattet” This includes cedin
informationprotected byrederal Rule of Criminal Procedure §@)) which governs grangidry secrecy,
SeeUnited States v. Dynavaac., 6 F.3d 1407, 1411 (9th Cit993) Rule 6(e)(2providesthat “a matter

occurring before the grand jury” may not be disclosed by grand jurors, ineegpmourt reporters, thog

who record or transcribe testimony, an attorney for the government, personnel ishihasgtorney for

the government, and those who receive grand jury material pursuant to certaomystattltorizations.

11

[0

of

h

[92)

—

hat tf

5




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

“The rule of grand jury secrecy is not absoluteC.JA. WRIGHT & A. D. LEIPOLD, FEDERAL
PRACTICE AND PROCEDURE CRIMINAL 8 106 at p. 377 (4th ed. 2008xccord Oracle Corp
v. SAP AG566 F.Supp.2d 1010, 1012 (N.D. Cal. 2008) (“There is no blanket prohibition on discg
of documents submitted to the grand jury.”). No secrecy obligation can be imposed o#ugrg
witnesses.Butterworth v. Smith494U.S. 624, 636 (1990Where, as here, a party to a civil action sg
discovery related to grardry proceedings, courts in the Ninth Circuit apply a “purpose” test, W
examines the reason for the document reqGesDynava¢ 6 F.3dat 1411 If documents are “sought fq
their own sake,” the discovery request accords with Rule 6(e). If, however, docuneesdsignt “learr]
what happened before the grand jutiré discovery request violates Rule 6(e).

In Dynavag Inc. the Ninth Circuit held

Rule6(e)is intended only to protect against disclosure of what is said orpéasin the

grand jury room[l] t is not the purpose of the Rule to foreclose from all future revelation

to proper authorities the same information or documents whiahpresated to the grand
jury. Thus, if a document is sought for its own sake rather tihvd@arn what took place
before the grand jury, and if its disclosure will not compromise the integritye grand
jury process, Rule 6(e) does not prohibit its release.
6 F.3dat1411(internal citations, ellipses, and quotation marks omitiedhis regardthe discoverability
of grandjury documentgesembleghe workproduct doctrine: both protecertainmental impression
andthought processes from disclosure, but not documents produced in the ordinary course .|

See id LightGuard Sys., Inc. v. Spot Devices,.Jig81 F.R.D. 593, 598 (D. Nev. 2012)ting Hickman

v. Taylor, 329 U.S. 495, 5141 (1947))Similarly, the discoverability of granfliry documetsresembles

very

\nd

eks

hich

pr

[72)

DUSINE

the attorneyelient privilege: both protect communicationg( “what is said or takes place”), but not the

underlying factsDynavag 6 F.3dat 141% LightGuard 281 F.R.D.at 604 (‘A fact is one thing and

communication concerning thatdtis an entirely different thing”(citations omitted).

12
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With these considerations in mind, the court finds that the Commission’s reguieish seekd
“all documents produced by Yomn connection with grand jury proceedingstreads too close t
impeding upon the sanctity of the grand jury.Oynavag the Ninth Circuitstated that disclosure w{
appropriate under the circumstances, in part becdbseecords were subpoenaed without mention
of the grand jury Dynavac6 F.3dat 1414 That is not the case here. A fair reading of the Commiss
request indicates that ti@mmissiorseeksdocuments because they were submitted to a guand If,
by analogy, the Commission requested documents because they were submittesliéal (@pon byjan
attorney therewould beno doubthat the request wouldolatethework-product doctrine or the attorne
client privilege

Therefore, the parties are ordered to meet and confer to narrow the Commissgjoa&s ¢
comply with the (1) limits of partgontrolled discovery and (2) the Ninth Circuit’s decisioibynavac.
If the parties cannot stipulateappropriateequests ¥ Februaryd, 2015, then the Commission is gran
leave to file a renewed Motion to Compel and demonstrate “good cause” for seekingrgliSadgeant
to the subject matter involved in the actiofeb. R.Civ. P.26(b)(1). The Commission’s renewed Mati
to Compel must be filed no later than February 27, 2015, absent a showing under Local Rule 26

D. The Sixth Request is Moot

The Commission’s sixth discovery requested was served on LeadFlashaakdCBéek (Doc.
#691 at 12). After the Commission moved to compel, the parties agreed to modify his regquiest,"ho
dispute” before the court. (Def.’s Opp’n (#701) at 9:8). Therefore, the Commission@aMotCompel

is denied as moot with regard to this request.

® This fact distinguishes the Commission’s request from the atigisait cites. eePl.’s Mot. to Compel (#691
at 21). The Commission’s request is not problematic because it containsrtisd'grand jury.” Rather, as phrase
the Commission appearsneqguest information for the purpose of viewing what the grand jury coadidéhis is
prohibited undebDynavag 6 F.3d at 1411.
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E. Requests Seven through Ten: Real Estate, Financial Statements, Tax Returns & Trust
Information

The Commission’s remaining requests were served on the Relief Defengaritsnd Tucker and
Park 269, LLC). These requests seek:“[d)ocuments sufficient to identify all real propertyreed by
You, in whole or in part; (2) “al real estate owned by You, wholly or in part, directly or indireg
including the address, date or purchaseclpase price, and current valug€3) “[a]ll Your Finarcial
Statements and tax returhsind (4) “all trusts funded by You, managed by You, or created for
benefit, including the name of the trust, the settlor(s), the trustee(s), thieciaey(@s), the date o
creation, the assets included in the trust, and the value of the (BesdJoc. #691 at 2324).In response
the Relief Defendants move for a protectiveder arguing that the Commission’s requests
(1) premature, (2) moof3) prohibited under Rule 26(b)(2)(C)(i), and (4) privilegé8eeDef.’s Mot.
(#702) at 38).

The startingpoint of every discovery dispute is relevance. “Evidence is relevant if it ha
tendency to make a fact more or less probable than it would without the evidence; aatt theof
consequence in determining the actidfeD. R. EviD. 401 (alphanumericoomitted). However,
“information need not be admissible at the trial” to be discoverable; information endigdovered if it
“appears reasonably calculated to lead to the discovery of admissiblea@videED. R. Civ. P.26(b)(1).
Here, the Commission deecopies the Relief Defendants’ financial statements and tax returns as
information regarding their real estate holdings and trusts to demonsitatealia, that the Lending
Defendants, Tucker Defendants, and Relief Defendants commingled funds. (Doc. #691 at 25:6)

There is no dispute that information regarding commingled funds and assetvasitrébethe
Commission’s commoenterprise claim.See generallypoc. #702 at 38); Network Servs. Depot, Inqg

617 F.3dat 1142-43(stating that entiés constitute a common enterprise when assets are reveny
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pooled). Rather, the Relief Defendantfirst basis for resisting discovery is that the Commissid
discovery requests are premature because judgment has not been entered aned, therdtelief
Deferdants’ “ability to pay restitution” is not yet in controversy. (Doc. #702 at%):8This argument i
unpersuasive. Rule 26(b)(1) permits the Commission to “obtain discovery regardingrgnivileged
matter that is relevant to any party’sioleor defense.” Whether the Commission’s motive for obtai
discovery is to assess the Relief Defendants’ ability to pay restituidhe &relief Defendants argue,
to support the Commissions commemierprise claims, as the Commission assertsgamgequentialA

party’s motive for requesting discovery is generally irrelevant, unless dqiestng party’s aim is t
delay, embarrass or harass the person from whom discovery is s8agktD. R. Civ. P. 26(c)(1);
Oppenheimer Fund, Inc. v. Sandet87 U.S. 340, 353 n. 17 (1978) (citation omitt&d).

The Relief Defendants’ second basis for resisting discovery is thabthen(Ssion’s request fg
Financial Statements is moot. They contend that Kim Tucker does not maintaal fimancial
statementsbut nonetheless produced her2Mforms.(Doc. #702 at 7:56). Additionally, Kim Tucker
asserts that the Commission already obtained her bank records and, indeéaCasimission’s reque
for Financial Records can be construed as a request for bank records, the Gomsmisguest i
duplicative under Rule 26(b)(1)(C)(ijld. at 7:13-17). The Commission’s brigeply, (seeDoc. #706
at 18:21-19:1)did not refute these arguments. The Commission merely stated that Finaneraksts,
as defined by itdocument requests, are not limited to corporate financial statemherefore, the cour

denies the Commission’s Motion to Compel with regard to the Relief Defendaatstitah statements.

10The Relief Defendants also briefly argue that the Commissieqigassts are irrelevant with regard to Kim Tuc
because “[Hgr relationship to this matter is only through her marriage to [Defen8aat] Tucker” and the coup
kept their finances separate by filing separate tax returns. (Doc. #7@@&) his argument is unpersuasi
Property interests are a matter oftestlmw. Accordingly, Kim Tucker’'s property interests dependsraar alia,

the particular rules of the jurisdiction in which she and/or her husband edcuid maintained their vario
property rights.
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none exist, then none can be produted.

The next discovery dispute concerns information regarding the Reliehdsrits’ real estat
holdings. GeeDoc. #702 at 7:18). The Relief Defendants argue that “this informaimeiuding
information which could identify a chain of titleis already availale in the public record” and, therefol
“can be obtained from some other source that is more convenient, less burdensesseexpédnsive.
FED. R. Civ. P. 26(b)(2)(C)(i). In reply, the Commission argues that the Relief Defendanitdshe
compelled ¢ respond to its discovery requests because the Commission does not know
jurisdictions to search and the names of the entities in whose names the prapetied.” (Doc. #704
at 19:5-6).

Both parties’ arguments are meritorious. Rule 26(b)(i)lemthe Commission to obtain discovg
regarding the Relief Defendants’ real estate holdings. Similarly, Rubg(2K(C)(i) protects the Relig
Defendants from producing information that may be obtained from “some other sbatrds more
convenientJess burdensome, or less expensive.” Therefeith, regard to the real estate requetis,
court grants both motions in padenies both motions in part, and osliie Relief Defendants to provid
the Commission with a list of names in which the Relefendants hold real estate along with
corresponding jurisdictioni.¢., country, state, county, and city)here the real estate is located
February 9, 2015.

The next discovery dispute concerns the Commission’s request for the RekeidBafs’ ta
returns. The Relief Defendanéssertthat tax returns are privileged and “generally not discovera
(Doc. #702 at 8:7). This is incorrect. Tax returns are not privileged under federaéla®t. Regis Pape

Co. v. United State868 U.S. 208, 2189 (1961) (tax returns are generally discoverable under fe

11 Therefore, the Relief Defendants’ Motion forPaotective Order is denied as moot with regard to Final
Statements.
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law where they are in the possession of the taxpayer and not the govershettit);. Vessel Senora

217 F.R.D. 496, 497 (N.OrCal. 2003) ¢iting Heathman v. District Cour603 F.2d 1032, 1035) (9th Cir.

1974);PlayboyEnter, Inc. v. Welles60 F.Supp.2d 1050, 1056 (9th Cif.999) (stating, “[u]nder federd
law, tax retuns are not privileged [and] . are generally discoverable where necessaprivate civil

liti gation)).

-

=

However,courts recognize a concomitgmiiblic policy against unnecessary public disclosure

Aliotti, 217 F.R.D. at 497c{ting PremiumServ, 511 F.2d at 229). In light of this policy, tAdiotti court

concluded tax returns should be only be ordered produced if they are relevant and whkei® 4

compelling need because the information sought is otherwise unavaithlde 498 (citation omitted).

The District of Nevada has adoptatotti’s holding.See, e.g Pacquiao v. MayweatheNo. 2:09-cv—
02448+ RH-RJJ 2012 WL 4364074at *2 (D. Nev. Sept. 21, 2012) (Johnston, M.BgyBank Nat'l

Ass’n v. Nielson2011 WL 2036975, at *3 (ONev. May 24,2011)(Leavitt, M.J.) Taser Intern., Inc

v. StingerSys, Inc., No. 2:09-cv—00289-KJD—PAL, 2010 WL 5070929, at *4 (D. Nev. Dec. 6, 201

(Leen, M.J.).

Here, the Commission failed to demonstrate “a compelling need” and thatftimaation sought
is otherwise unavailabfeSee Aliottj 217 F.R.Dat 498. Therefore, the Commission’s Motion to Conj
is denied with regard to the Relief Defendants’ tax returns. Becausdumesrare discoverable upon
appropriate showing, the court also denies the Relief Defendants’ Motion fotextRe Ordemwith
regard to the tax returnhe Commission is granted leave to file a renewed Motion to Compel the
Defendants’ tax returns. The motion must be filed no later than February 27, 2015, alaggrbariateg
showing under Local Rule 26-4.

This brings the court to the final issue: the Commission’s Motion to Comple$ seeordel

requiring the Relief Defendants to disclosure certain trust informatiorRe&lef Defendants’ oppositio
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and Counter Motion for a Protective Order did not oppose this regBestgénerallfpoc. #702 at 3-8).

Thepartyresistingdiscoverycarries a “heavy burden” of demonstrating why discovery should be denied.

Blankenship519 F.2cat429.By failing to oppose the Commissismequest, the Relief Defendants failed

to carry their burden with regard to the trusts. This information must be disclosed.
ACCORDINGLY, and for good cause shown,
IT IS ORDERED thathe Federal Trade Commission’s Motion to Compel (#691) is GRED

in part and DENIED in part.

IT IS FURTHER ORDERED that the Federal Trade Commission’s Motion to Compel

GRANTED with regard to requests one and tvBed supr& A at pp. 5-7).

IT IS FURTHER ORDERED that the Federal Trade Commission’s Motion to Compel

GRANTED as modified with regard to the third discovery requ&ste (suprdg B at pp. 8-
IT IS FURTHER ORDERED that the parties are ordered to MEET AND CONBERrrow theg

Commission’s fourth and fifth requests to comply with the (1) limits of pawtyrolled discovery an

L

(2) the Ninth Circuit's decision iDynavac If the parties cannot stipulate to appropriate requests by

February 9, 2015, then the Commission is granted leave to file a renewed Motion to @ochpel

demonstrate “good cause” for seeking discovery “relevant to the subject matiged in the action.’
FeD. R. Civ. P. 26(b)@). The Commission’s renewed Motion to Compel must be filed no later
February 27, 2015, absent an appropriate showing under Local Rule2&4upr& C at pp. 913).

IT IS FURTHER ORDERED that the Federal Trade Commission’s Motiomtogel is DENED
as moot with regard to the sixth requeSed supr& D at p. 13).

IT IS ORDERED that the Federal Trade Commission’s Motion to Compel (#6&GERBANTED
in part and DENIED in part with regard to requests seven througfSea.supr& E at pp. 4-18. The

Relief Defendants must produce a list of names in which the Relief Detsrittda real estate along wi
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the corresponding jurisdictiom €., country, state, county, and city) where their real estate is locat|
February 9, 2015. The Commissiongsanted leave to file a renewed Motion to Compel the R
Defendants’ tax returns. The motion must be filed no later than February 27, 2015, alaggrbariateg
showing under Local Rule 26-4.

IT IS FURTHER ORDERED that the Relief Defendants’ Counter Motion forogeBtive Order
(#703) is GRANTED in part and DENIED in part, as discussed above.

IT IS FURTHER ORDERED that the Relief Defendants’ request fdrasgument is DENIED
SeelR 782.

IT IS FURTHER ORDERED that the Lending Defendants’ MotionLieave to File a SuReply
(#708) is DENIED.

IT ISFURTHERORDERED that Federal Trade Commission’s Notice of Correct Image (#6
STRICKEN.

IT IS SO ORDERED.

DATED this 14th day ofJanuary2015.

CAM EERENBACH
UNITED STATES MAGISTRATE JUDGE
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