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pad v. Astrue Do

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
* %%
ELLIOTT BUSHHEAD, 2:12-cv-00921-JCM-VCF
Plaintiff,
ORDER CONCERNING REVIEW OF
VS. SOCIAL SECURITY CASES

MICHAEL J. ASTRUE,
Commissioner of Social Security,

Defendant.

This action involves the judicialeview of an administrativaction by the Social Securit
Administration (hereinafter “SSAdenying plaintiff's claim for Social Security benefits.

1. This court has jurisdiction pursuant to 45I1EC. 8 1395FF(b)(1)(A), which incorporates
U.S.C. § 405(g), and allows for judiciaview of a final decision of the SSA.

2. Judicial review of the SSAfmal decision must be based dglen the administrative recor¢
This court may affirm, modify, areverse the final decision of ti8SA. Under 42 U.S.C. 8§ 405(g), t
SSA's final decision will be disturbed only ifetifactual findings underlying the decision are
supported by substantial evidence or if the denisails to apply the correct legal standardsckett v.
Apfel, 180 F.3d 1094, 1097 (9th Cir.1999). The findings of the SSA as to any fact shall be cor
and must be upheld if supported by subséh evidence. 42 U.S.C. 8 405(§)ayes v. Massanari, 276
F.3d 453, 459 (9th Cir.2001). “Substantial evidence™ni®re than a mere scintilla but less thal

preponderance; it is such relevant evidence as a reasonable mind might accept as adequate t(
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conclusion.” Sandgathe v. Chater, 108 F.3d 978, 980 (9th Cir.1997). Whether substantial evid
supports a finding is determined from the record agole, with the court weighing both the evide
that supports and the evidence thatratds from the ALJ's conclusionld. When the evidence ca
rationally be interpreted in more than amay, the court must uphold the SSA's decisitmh.

3. Actions of this nature are automatically gasid to the United Statédagistrate Judge fo
preparation of a Report and Recommendatiotme United States District Judge.

THEREFORE, IT IS ORDERED:

1. In the event plaintiff intends to request maad of this case on the basis of new evidence,
plaintiff will, within thirty (30) days of the filing othis Order, file a motion to remand in this Co
based on new evidence. The new evidence shalttaehed to the motion. A copy of the motion &

evidence shall be served on:

UnitedStatesAttorney

Lloyd D. George United States Courthouse
333 Las Vegas Boulevard South
LasVegas NV 89101

2. In the event plaintiff files a motion for renthon the basis of new evidence, the defendant
will have until thirty (30) days from the date ofrgee of such motion to file either, (i) a notice

voluntary remand of the case, ar) (points and authorities in opposition to plaintiff's motion.

defendant files points and authorities in oppositioajmiff will have until twenty (20) days from the

date of service of such pointschauthorities tdile a reply.
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3. Under 42 U.S.C. § 405(g), remand for recomsition of new evidence will not be granted

unless the evidence is new and material and thersh®wing of good causerfailure to incorporate
the evidence into the record at earlier stage. Therefore, if pldiii seeks remand for consideration
new evidence, the motion will include a statement of reasons why the new evidence

incorporated into the reat at an earlier stage.
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4. In the event plaintiff does not file a motitor remand on the basis of new medical evide
the plaintiff will, within thirty (30) days of receipt of this @er, file with this Court a motion fg
reversal and/or remand.

5. Whenever plaintiff files a motion for reversaid/or remand, which includes issues base

the administrative record, @htiff's motion shall include:

nce,

d on

(@) A specification of each anelvery condition or ailment, or combination thereof, that

allegedly renders plaintiff dabled and is allegedly supported by evidence contain
the administrative record.

(b) A complete summary of all medical evidemacehe record that supports plaintiff's clai
of disability due to each condition or ailntespecified in subparagraph 5(a) above, V
precise references to the applicable posdi®f the record. This summary shall |
include medical evidence unrelated to domditions or ailments upon which plaintiff
claim or claims of disability are based.

It shall be sufficient complianceiith this subparagraph if platiff shall stipulate that thg

Administrative Law Judge fairlgnd accurately summarized the @nde contained in the record.
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(c) A complete summary of all other evidenaéduced at the administrative hearing that

supports plaintiff's claim with precise refer@scto the applicablgortions of the record.

It shall be sufficient compliance with this sapagraph if plaintiff shall stipulate that tf
Administrative Law Judge fairly and acculgtesummarized the evidence adduced at
administrative hearing.

(d) A complete but concise statement awhy the record does not contain substantial
evidence to support the defendant’s claim.

6. If defendant has not filed a notice of volugteemand and the issugsquestion relate to

the
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the administrative record, the defendant, within thi{®p) days after being served with plaintif
motion for reversal and/or remand, will file a ssemotion to affirm which will be considered

opposition to plaintiff's motion. This motion will include:

(@)

(b)

()

7. The motions filed by plaintiff and defendant guent to paragraphsdnd 6 of this Order
respectively, must also contain appriate points and authorities dealing with the specific legal i
involved in this case, rather tharinciples of law applicable to $@l Security cases in general.

8. Plaintiff will be deemed to have accededhe accuracy of the sunaries supplied by the

A complete summary of all evidence in theord that the defendant contends constityites

substantial evidencéo support the administrative determination that plaintiff is

entitled to the benefits in gsion. It will be sufficient comipance with this subparagraph

if the defendant will stipulate that the #ihistrative Law Judge fairly and accurate

summarized the evidence contained in the record.

A complete summary ofldestimony adduced at theradhistrative heang, including
the Administrative Law Judge’s findings, ifiyg concerning the credlity of witnesses,
which the defendant contends constsutsubstantial evidence to support

administrative determination that plaintiff is resttitled to the benefiti® question. It will

be sufficient compliance with this subparadrapthe defendant will stipulate that the

Administrative Law Judge fairly and acculgteummarized the testimony adduced at
administrative hearing.

A statement as to whether there are aagaaoracies in the summaries filed by plaintiff
If the defendant believes plaintiff's summariare inaccurate, defdant will set forth
what additions or correctiorsre required (with appropriate references to the recor

order to make the summaries accurate.
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defendant in response to subparagregag and 6(b) of this Order untewithin twenty (20) days aftg

being served with defendant’s motion to affirm pld@imhust file and serve eeply brief setting forth:

@) In what manner the summaries are inaccurate;

(b) What additions or correctiorse required (with@propriate references to the record) in

order to make the summaries accurate.

9. The motions filed by both plaintiff andfédedant must also contain the following:

@) A statement as to whether the transcrighefadministrative heig can be adequately
comprehended in spite of the fact that such transcript may contain the words “ina

or “unintelligible” in one or more placesnd specifying each page, if any, in wh

testimony relating to the patlar issues of this sa& cannot be adequatd

comprehended.

(b) A specification of each page in the admnmaiBve record that is partially or totally

=

Ldible
ch

y

illegible, and a statement whether each suelgilille page contains information relevant

to an understanding of any igspresented in this case.

10. Oral argument will be deemed waived and the case shall stand submitted unless

argument is ordered by the Court or requeptaduant to Local Rule 78-2, by one of the

parties within ten (10) days following the filing of the last document required by this

Court. It will be at the Court’s disetion whether oral argument is granted.
11. Failure of a party to file a motion or pts and authorities reqeid by this Order may

result in dismissal of the action @versal of the decision of the SSA.

DATED this 30th day of October, 2012.

CAM FERENBACH
UNITEDSTATESMAGISTRATE JUDGE




