Bacon v. Re

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Mes Doc

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

*k*

PERCY L. BACON,

Plaintiff, 2:12—cv-01222-JCM-VCF
VS.
ORDER
OSWALD REYES.et al,

Defendant.

Before the court is Defendant Oswald Reyesl.’s Motion to Stay Discovery (#12p Plaintiff
Percy Bacon filed an Oppositionl29); and Reyes Replied (#136).
. BACKGROUND
This matter involves incarceratedo sePlaintiff Percy Bacon’s sevesivil rights claims agains
a slew of Nevada Department of Correctioamployees, including Defendant Oswald Re|

(collectively “Reyes”). $eeAmend. Compl. (#111) 1-63). AlthoudBacon initiated this action jug

superfluous and declared Bacon a vexatious litigé8ge June 28, 2013, Order (#98) at 3). Juq

Mahan’s opinion accords with bothetlEighth Judicial District Coudnd the Nevada Supreme Col

Bacon v. State281 P.3d 1152 (Nev. 2009). Reflecting oacBn’s various filings, Judge Mah{

reminded Bacon that the court does not existhgdte decide Bacon's excessive fillingsSdeOrder

! parenthetical citationsfe to the court’s docket.

which have also recognized Bacon as vexati@eeBacon v. Laswell238 P.3d 794 (Nev. 2008);

137

—F

yes

5t

over one year ago, U.S. District Judge James (hakldas already deemed many of Bacon'’s filings

Dockets.Justia

com


http://dockets.justia.com/docket/nevada/nvdce/2:2012cv01222/88764/
http://docs.justia.com/cases/federal/district-courts/nevada/nvdce/2:2012cv01222/88764/137/
http://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(#98) at 3) (citingDe Long v. Hennesse912 F.2d 1144, 1148 (9th Cir. 1990) (“Flagrant abuse o
judicial process cannot be tolerated because it enabé&eperson to preempt theeusf judicial time that
properly could be used to consider theitoeious claims of other litigants”)).

Now, Reyes moves the court to stay dismgvpending resolution oReyes’s potentially
dispositive motion to dismiss. (Mot. to Stay (#122)1). In support of Regés motion to stay, Reyg
relies on Bacon’s status ag@xatious litigant who frequentgngages in abusive litigatiorsgeMot. to
Stay (#122-1) Aff. of Raelene Pabmat 1:16), and arguésat discovery should be stayed because e
claim in Bacon’s complaint lacks meritd( at 4:1-7). According to ReyelBacon’s claims are meritles

because: (1) all but one have begigdited in state court; (2) Bacaamitted that he failed to exhau

administrative remedies; (3) Bacon failed to dematstthat administrative meedies were unavailablg;

and (4) Bacon failed to stateckim against Defendant Coxd()
[I.LEGAL STANDARD

When evaluating a motion to stay discoveryile/la dispositive motions pending, the coul
initially considers the goal of Federal Rule of CRibbcedure 1. The guiding premise of the Rules is
the Rules “should be construed and administei@dsecure the just, speedy, and inexpen
determination of every action.”eB. R. Civ. P. 1. It needs no citation of authority to recognize

discovery is expensive. The Sapre Court has long mandated thadltcourts should resolve civ

matters fairly but without undue cotrown Shoe Co. v. United Stat&850 U.S. 294, 306 (1962). Thi

directive is echoed by Rule 26, whigtstructs the court to balance teepense of discovery against
likely benefit.SeeFeD. R. Civ. P. 26(B)(2)(iii).

Consistent with the Supreme Court’s mandate tifit courts should balance fairness and ¢

the Rules do not provide for automatic or blankitys of discovery whea potentially dispositive

motion is pendingSkellerup Indus. Ltd. v. City of Los Angelé63 F.R.D. 598, 600-01 (C.D. C
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1995). Pursuant to Federal Rule of Civil Procedure)26), “[tjhe court mayfor good cause, issue an

order to protect a party or ®n from annoyance, embarrassment, oppression, or undue bur
expense.” Whether to grant a stayighin the discretion of the coudunoz—Santana v. U.S. |.N.{

742 F.2d 561, 562 (9th Cir. 1984). Tparty seeking the protective ordéowever, has the burden

‘show good cause’ by demonstratingrm or prejudice that will result from the discoveryebFR. Civ.
P. 26(c)(1).
Satisfying the “good cause” obligatias a challenging task. A parsgeking “a stay of discovel

carries the heavy burden of making a ‘strehgwing’ why discover should be denied Gray v. First
Winthrop Corp, 133 F.R.D. 39, 40 (N.D.Cal.1990) (citiljankenship v. Hearst Corp19 F.2d 418
429 (9th Cir. 1975)). The Ninth Circuit has held thatler certain circumstancesdistrict court abuse

its discretion if it prevents a party from conducting discovery relevant to a potentially disp

den o

UJ

o

y

S

DSitive

motion. See Alaska Cargo Transp., Inc. v. Alaska R.R. Cérf-.3d 378, 383 (9th Cir. 1993) (stating

the district court would have abused its discretiostaying discovery if the discovery was relevan

whether or not the court had subject matter jurisdiction).

[ to

Two published decisions in this district have hblat a stay of discovery is not warranted simply

because a dispositive motion is pendihgin City Fire Ins. v. Emp’r of Wausai24 F.R.D. 652, 65

(D. Nev. 1989);Turner Broad. Sys., Inc. v. Tracinda Carfa75 F.R.D. 554, 556 (D. Nev. 1997). B(

B

Dth

opinions concluded that to estahligood cause for a stay, the moving party must show more than that

an apparently meritorious Rule 12(b)(6) roatito dismiss is pending in the litigatidd. Instead, citing
Wood v. McEwen644 F.2d 797, 801 (9th Cir. 1981 )tcalenied, 455 U.S. 942 (1982)jwin City and
Turner both ruled a district court “may . . . stay disagvehen it is convinced #t the Plaintiff will be
unable to state a claim for reliefTwin City, 124 F .R.D. at 653Turner, 175 F.R.D. at 555. Typicg

situations in which staying disgery pending a ruling on a disposéimotion are appropriate would

=
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where the dispositive motion raises isswf jurisdiction, venue, or immunityradeBay, LLC v. Ebay
Inc., 278 F.R.D. 597, 600 (D. Nev. 2011).

The Northern and Eastern District courts ofif@enia have applied an analogous but somew

different two-part test for evaluating whether amaler what conditions discovery should be stayedl.
Mlejnecky v. Olympus Imaging America, .lndo. 10-cv-2630 2011 WL 489743 at *6 (E.D. Cal. Feh.

2011), the court held that an underlying motion to distmust be potentially dispositive of the enti

case, or at least dispositive on the issue on which discovery stay is ddu@econd, the court mu
determine whether the pending motion cardbeided without @ditional discoveryld. In applying this|
two-part test, the court evaluating the motion to stayst take a so-called “preliminary peek” at
merits of the underlying pending dispositive motion to assess whether a stay of discovery is wd
If the party moving to stagatisfies both prongs of tilejneckytest, discovery may be stayed.
Similarly, a decision from the Ceat District of California haseld that discovery should
stayed while a dispositive motion is pending “only wlileare are no factual issues in need of fur
immediate exploration, and the issumfore the Court are purely quess of law that are potentiall
dispositive.” Skellerup Indus. Ltd163 F.R.D. at 601 (citingdachette Distribution, Inc. v. Hudsd
County News Co136 F.R.D. 356, 358 (E.D.N.Y.1991)).
The issue of whether a motion to stay shouldytanted pending the resolution of a motior
dismiss was recently decided byetiHonorable Peggy A. Leen, Magate Judge, in the case

TradeBay 278 F.R.D. at 603, and the Honorable WilliamGabb, U.S. Magistrateudge, in the case ¢

Money v. Banner HealfiNo. 11-cv-800, 2012 WL 1190858, at *5.(Rev. April 9, 2012). Both Judge

Leen and Judge Cobb were confronted with railar request by the Defendant’'s motion to ¢
discovery pending the resolution of a motion to disnigsBoth Judge Leen and Judge Cobb ado

the standard enunciated Trwin City, Turner, and Olympus Imagingand concluded that a stay
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discovery should be ordered only dfter taking a “preliminary peélat the meritsof the pending
dispositive motion, the court is “convinced” that thaiftiff will be unable to state a claim for reliéd.
[11. DISCUSSION

As an initial matter, the court notes that thddion’s procedural history complicates the cou
consideration of Reyes’s motion to stay. Normatdignsidering a motion to stay discovery requires
court to take a “preliminarpeek” at the merits of & pending motion to dismis&d. In this case
however, Reyes’s pending motion to dismiss (#8¥Jresses Bacon’s First Amended Complaint (#
which has been stricken and superseded by Baceacond Amended Complai#114). If, therefore,
the court strictly adhered firadeBayand took a “preliminary peek” at Reyes’s motion to dismiss
court would be directed to a complaint thahdslonger operative and guidegt arguments that may [
moot.

Reyes’s motion to stay discovery suggests tthatarguments proffered in the motion to disn
apply with equal force to Bacon’s Second Amended ComplatseeMot. to Stay (#122) at 2:14-14
Typically, this argument would be unavailing. Itnst the court’s duty comb through Bacon’s siX
three page Second Amended Complaint and determine whether Reyes’s arguments retain the
the face of new allegationSee, e.g.Nw Nat'l Ins. Co. v. Baltesl5 F.3d 660, 662 (7th Cir. 199
(“District judges are not archaeologisThey need not excavate massegapfers in search of revealil
tidbits”).

Nonetheless, the court is persuaded to considemerits of Reyes’motion for three reason
First, Reyes has moved the court taystliscovery under Rel 26(c)(1). AlthoughTradeBaydirects the
court to take a “preliminary peek” at a pendingtimo to dismiss when a party moves for a stay
discovery under Rule 26(c)(1), neithéradeBaynor Rule 26(c)(1) addss the unique problem (

procedural history thas presented here.
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Second, the purpose of Reyes’s motion to stayde&y is to prevent thparties from incurring

undue costs.SeeDef.’'s Reply (#136) at 2:10) (“[Bacon’s] ¥iolous litigation practice. . . are certain t

be magnified in the discovery process”). Ordering plarties to re-file a motion to dismiss merely to

allow the court to take a “preliminary peek’thé motion would be counfaroductive and costly.
Third, and most importantly, Res argues that a stay of disery is propembecause, amon
other things, Bacon is a vexatious litigant who a&dsnittedly failed to exhaust administrative remed

(Mot. to Stay (#122-1) Aff. of Raelene Palmat 1:11-15). As discussed more detail below

ies.

exhaustion of administrative remedies is a mandatonglition precedent to filing suit in federal court.

Seed42 U.S.C. § 1997e(a). Stated differently, exhauastequirements cannot be satisfied while fed

eral

litigation is pendingseeMcKinny v. Carey311 F.3d 1198, 1199 (9th Cir. 2002) (per curiam), and the

failure to exhaust administrative remedies renders amendment futile.

The court, therefore, has umtsken a “preliminarypeek” of Reyes’s motion to dismiss (#84)

and, as discussed below, found that thereffcgnt grounds to order a stay of discovery.

A. Rule 1 Supports a Stay of Discovery

Before examining Reyes’s motion to dismigke court considers Federal Rule of C
Procedure 1. The guiding premise of the FederdésRof Civil Procedure provides that the Ru
“should be construed and adminigtérto secure the just, speedydanexpensive determination

every action.” EDp. R. Civ. P. 1. As discussed above, the Supreme Court’'s decisiBromn Shoeand

Rule 26 effectuate Rule 1's dite@ by instructing courts to resa@vwcivil matters fairly but without

undue cost and, in so doing, to balance the rs@®ef discovery against its likely beneBrown Shog
Co, 370 U.S. at 306 (“[The] inexpensive determinatainevery action [is onef] the touchstones ¢
federal procedure”); #b. R. Civ. P. 26(B)(2)(iii). One of Reyes’s grads for requesting a stay is th

Bacon “frequently engages in abusive litigation practices,” which cost Reyes and the
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Department of Corrections considerable surBgeDef.’s Mot. to Stay (#122) at Exhibit A, 1:16).
Reyes’s underlying motion to dismissaigentually granted,na discovery is not stayl, it is foreseeabl
that Reyes will bear substantial discovery coSseDef.’s Reply (#136) a2:10) (“[Bacon’s] frivolous
litigation practices . . . areertain to be magnified ithe discovery process”).

Reflecting orBrown Shoand Rule 26, the court immediatelgtices that Bacon’s opposition
Reyes’s motion to stay does not contendt discovery is even necessarige¢ generallyPl.’s Opp’'n
(#129) 1-4). Rather, Bacon’s opposition to the motiostay argues that Reyes’s motion to dismig
meritless because it was made in bad faifil. at 2). Bacon’s failure t@rgue that discovery
necessary presents two problemsstiit prevents the court from laacing the expense of discove

against its likely benefit becae Bacon failed to articulate what that benefit mightSszFeD. R. Civ.

f

to

S IS

P. 26(B)(2)(iii). Second, the court may constB&con’s opposition as consenting to Reyes’s mation

because Bacon does not meaningfully oppose the m@melocal Rule 7-2(d)“The failure of an

opposing party to file points and authorities in respaiesany motion shall cotigite a consent to the

granting of the motion”).

These two problems strongly favor a stay di§covery because they affirm the cou
impression that Bacon’s filing are superfluousxateous, and not made igood faith. Superfluou
filings, by definition, generate the sort of undue ctiség Rule 1 and Reyes setekavoid. The court
therefore, exercises its inherent equitable povesrd orders a stay of discovery pursuant to R
26(c)(1), independent of the merdEReyes’s motion to dismisenited States v. Columbia Broad. Sy

Inc., 666 F.2d 364, 369 (9th Cir. 1982) cert. denied, 45. 1118 (1982) (holding that the court m

2 Bacon does not, however, explain how Reyes’s motion constitutes bad faith. The court’s reading of
motion indicates that Bacon’s bad faith objection is merely boilerplate.

7
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fashion any order which justiceqeres to protect a party or igen from undue burden, oppression
expense).

Nonetheless, the court will also take a “praeftiary peek” at Reyes’s motion to dismiss
determine whether the court is “convinced” tha¢ tBacon is unable to state a claim for rel
TradeBay 278 F.R.D. at 603yloney 2012 WL 1190858, at *5.

B. A Discovery Stay is Warranted because Bacon Failed to Exhaust Administrative Remedies

As discussed above, although a pending motioisimiss does not by itdelvarrant a stay o
discovery, exceptions exists wheras here, a motion to dismiss raises “preliminary issu
SeeTradeBay 278 F.R.D. at 600. The three preliminary isshes typically warrant a stay of discove
were identified by Judge Leen imadeBayand Judge Cobb ikloney Id.; Money 2012 WL 1190858
at *5. These include jurisdion, venue, and immunityd.

Here, Reyes's raisesnter alia,® Bacon’s failure to exhausadministrative remedies as
preliminary issue warranting a stafpef.’s Mot. to Stay (#122) at:1-7). Although failure to exhau
administrative remedies is not one of the three preliminary issues identifleddaBayor Money the
court finds that the fail@r to exhaust administrative remediesais appropriate preliminary issue
warrant a stay. Like jurisdiction, baustion of administrative remedigsa gateway requirement th

must be met before entering federal coB8deMcKinny, 311 F.3d at 1199 (holding that exhaustion

mandatory condition precedent to filing suit in feadecourt under the Prison Litigation Reform Aqt).

Additionally, like jurisdiction, exhau®n of administrative remedies & question of law that can |
resolved without discoverySee, e.g.Lee v. City of Los Angele250 F.3d 668, 688 (9th Cir. 200

(citing Fep. R. EviD. 201 and stating that it isroper for the district coutio take judicial notice o

% Reyes also proffers the following grounds for imposing a stay of discovery TinadeBay’s“preliminary
peek” standard: (1) claim preclusion; (2) misjoinder ofrolgiand, (3) failure to state a claim against Defen
Cox. (Def.’s Mot. to Stay (#122) at 4:1-5).
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matters of public record, like Bacon’s administratigeord, and consider those matters for purposes for

a motion to dismiss). Accordingly, the court will n@xamine the merits of Reyes’s motion to dism

with regard to Reyes’s argumehtt Bacon’s complaint is barred the Prison Litigation Reform Act.
I. Administrative Remedies under The Prison Litigation Reform Act

Because Bacon is a state inmate his complaigov@rned by the Prison Litigation Reform A

SS

The Act provides, “No action shdlle brought with respetb prison conditions under section 1983 of

this title, or any other Federal laly a prisoner confined in any jadrison, or other corational facility

until such administrative remexi as are available are exhads’ 42 U.S.C. § 1997e(a);

see alsoGriffin v. Arpaig 557 F.3d 1117, 1119 (9th Cir. 2009)s(ussing 42 U.S.C. § 1997e(q)).

Although it was once within the dis¢ien of the district court, # exhaustion of administrative

remedies is now mandatogooth v. C.O. Churnei532 U.S. 731 (2001). Importantly, exhaustion must

be completed before filingMcKinny, 311 F.3d at 1199. Prisoners cannot achieve exhaustion whi

lawsuit is pendingld. The Supreme Court has stiycconstrued section 1997e(8ooth 532 U.S. at. at

le the

741 n. 6 (“We will not read futility or other except® into statutory exhaustion requirements where

Congress has provided otherwise.”).
A prison system’s own requirements “ohef the boundaries of proper exhaustioddnes

v. Bock 549 U.S. 199, 218 (2007). The Nevada Depantmed Corrections llizes a three-stag

grievance procedure: an informgtievance, a first level grievancand a second level grievang

SeeNev. Dept. of Corr. Admin. Reg. 88 746f seq (Inmate Grievance Procedurgyailable at
http://www.doc.nv.gov/sites/doc/filgsdf/AR740.pdf. The informalgrievance is conducted by tk

inmate’s caseworkeid. at 8 740.05. If the grievance is not resolved on the informal level, the i

has six months to initiate tort actioasad ten days for all other actionid. Once this step is complete,

the inmate’s grievance advances to a first levielvgnce, which requiresview, investigation, and

(1%
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response from the Wardeld. at § 740.06. Following the Warden’s response, the inmate has fivg
to object, which triggers the next stage of the grievance prddedshe third stage, which is known
the second level grievance, is an appellate rewvietlie Warden'’s decision conducted by various pri
administratorsld. at 8§ 740.07.

ii. Bacon Failed to Initiate Administrative Reedies under Nevada’s Inmate Grievance
Procedures

Bacon'’s failure to exhaust adminigive remedies is well documente&eg, e.g.Pl.’s Mot. for

Leave (#2) at 3) (admitting that Bacon failed to extaadministrative remedies); (Order (#8) af

> days

Son

2)

(dismissing Bacon’s initial complaint for failure to exhaust administrative remedies). In addifion tc

Bacon'’s prior admissions that he failed to exhaustiaidtrative remedies, Reyes has provided the g
with a copy of Bacon’s Imate Grievance HistorySgeDef.’s Mot to Dismiss (#84) at Exhibit C-2
According to Bacon’s grievance history, his mastent grievances stem from four February 3, 2
incidents relating to the law lilary, scalding faucet water,elprison store, and housingege id) None
of these grievances provide the basis for any@tthims pled in Bacon’s Second Amended Compl3
(SeeCompl. (#114) at 1-64). Even if comparablecemstances were alleged in Bacon’s operg
complaint, which is not the case, Bacon’s complaint still faces two critical problems.

First, Bacon’s grievance historgdicates that none of theggievances progressed passed

ourt

).

D11,

Rint.

tive

the

initial, informal stage ofjrievance procedureSéeMot. to Stay (#122) at Exhibit C-2). This fact algne

bars the court from entertaining Bacon’s claibecause exhaustion cannot be satisfied while
inmate’s federal case is pendingcKinny, 311 F.3d at 1199. Second, Bacon’'s Second Ame
Complaint indicates that the actsamissions underlying the complaimccurred on or about March 2|
2011. (Compl. (#114) at 1). Because Muar20, 2011, is approximately six weekfter the last

grievance documented in Bacon’s Inmate Gneea History, Bacon’s gneance history provide
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persuasive evidence that Bacon failed to initiategllmte exhaust, administrad remedies before filin
in federal court.

Bacon’s opposition to Reyes’s motion to stay does not dispute thisSaePI(’'s Opp’'n (#129
at 2). Rather, Bacon merely states that “the Eigdlitticial District Cournever acknowledged that tf
Prisoner Litigation Reform Ac#2 USC § 1997e mandated that as@ner exhaust the administrati
remedies which are made availabléd.) While it is true thapro selitigants are generally held to “le
stringent” standardsee Hughes v. Rowd49 U.S. 5, 10 n. 7 (1980), it ot the state court or th
federal court’s duty to advice Bacaf his rights and responsibilitie$he court also notes, as it h
many times before, that Bacon is an experiencedidgrgwho is now well-versed in matters of pris
state court, and feda court procedureSee, e.gBacon v. GomeZ2 F.3d 572 (9th Cir. 1994Bacon
v. Laswel] 238 P.3d 794 (Nev. 2008pacon v. State281 P.3d 1152 (Nev. 200Bacon v. Skolinik
No. 07—cv—-00821, 2009 WL 1473930 (D. Nev. May 26, 20B8)xon v. Eighth udicial Dist. Court

No. 60635, 2012 WL 1303497 (Nev. April 12, 2012¢rt. denied 133 S.Ct. 999 (2013Bacon V.

Geissinger No. 56375, 2012 WL 443982 (Nev. Feb. 10, 204&)t. denied 133 S.Ct. 938 (2013).

Because Bacon’s opposition to Reyes’s motion to dt@gs not dispute that Bacon failed to exhd

ne

"2
wn

AUSt

administrative remedies, Local Rule 7-2(d) permits the court to construe Bacon’s opposition &

conceding to Reyes’s motion to stay.

This conclusion is bolstered by the fact that Bacon’s opposition to Reyes’s motion to (
similarly fails to dispute that the allegatiom&n did not to exhaust mdhistrative remediesSgePl.’s
Opp’'n (#88) at 3-4). Rather, Batargues that Nevada’'s adminisiva remedies we effectively
unavailable because of an allegece#tirfrom an unidentified prison guardd.j U.S. District Court
Judge Gloria Navarro, however, haseally addressed this argument determined that it lacks mer

(SeeOrder (#8) at 2:6-7).
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In addition, this court now notes that Bacomibegation of an unspd®@d threat from ar

unidentified prison guard is unavailing because it is unsubstantiated bySkeeRl.(s Opp’n (#88) at 3-

4). The Supreme Court’s directivesgarding motions to dismiss haleng held thatRule 8 requires

more than an “unadorned, the-defendant-unlawfully-harmed-me accusatstieroft v. Igbal556 U.S.

662 (2009) (citingBell Atlantic Corp. v. Twomb)y550 U.S. 544 (2007)). This, however, is precisely

what Bacon proffers to overconieyes’s motion to dismissSéePl.’s Opp'n (#88) at 3—4). As a resu

the court concludes that its “pm@linary peek” at Reyes’s motion ¢thsmiss convincingly demonstrat

11

t,

that Bacon will be unable to state a claim falief because he has not exhausted Nevdda's

administrative remedies.

ACCORDINGLY, and for good cause shown,

IT IS ORDERED that Defendant Oswald Reyet,al.’s Motion to Stay Discovery (#122) |s

GRANTED.
IT IS SO ORDERED.

DATED this 3rd day of October, 2013.

(AM FERENBACH
UNITEDSTATESMAGISTRATE JUDGE

12




