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4 UNITED STATES DISTRICT COURT

5 DISTRICT OF NEVADA

6 n—_—

7| PANLIANT FINANCIAL CORPORATION, | CaseNo.?2:12-cv-01376RFB-CWH

g| < ORDER

9 Plaintiffs,
10 V.
11 ISEE3D,Inc. et al,
12 Defendants
13
14 INTRODUCTION
15 Plaintiffs bring this action alleging violations of the state and federal Rl@itss and
16 various state law violationsThis case arises from facts surrounditize allegedly fraudulent
171" activities of the Defendants to avaiebts owed to Plaintiffs . Solutions, Ltdand Panliant
18 the improper termination oPlaintiff Smith from his position with Defendant ISEE3D; and
19 improper disgorgment ofSmith's ISEE3D share8efore the Courts Defendant Geoghegan’g
20| Motion for Summary JudgmentECF No. 111 For the reasons stated belo®efendant
1 Geoghegan’s motion is GRANTED.
22
23 . PROCEDURAL HISTORY
24 Plaintiffs filed their Complaint on August 3, 2012. ECF No. 1.rfif#s filed an Amended
25 Complaint on December 3, 2012. ECF No. 4.
26 Defendant filed a Motion to Dismiss on August 8, 2013. ECF No. 28. Onnibeceo,
27 2013, the Court granted Defendant’s Motion as to Plaintifi&gig@és of action numbers 8, 11, and
28| 12. ECF No. 36
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On March 25, 2014, Defendant Bay Management filed a Motidnsimiss. ECF No. 41.
The Court granted this motion on July 21, 2014. ECF No. 70.

On March 23, 2015 Defendant Geoghegan filed a Motion for Summary Judda@@ht.
No. 111

On September 4, 2015, this Court adopted a report and recommendatiomggtafault
against Defendant Romanica. On September 30, 2015, Plaintiffs diteal Motion for Default
Judgment against Romanica. ECF No. 131. This motion is unopposedCdint granted
Plaintiff's motion on February 17, 2016. ECF No. 141.

Therefore, the sole renmang defendant is Defendant Geoghegan.

[11. LEGAL STANDARD

Summary judgment is appropriate when the pleadings, depositiongerango
interrogatories, and admissions on file, together with theaadts] if any, show “that there is ng
genuine dispute as to any material fact and the movant is entitled togatis a matter of law.”

Fed. R. Civ. P. 56(apccordCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). In ruling on

motion for summary judgment, the court views all facts and driwgexences in the light most
favorable to the nonmoving partyohnsn v. Poway Unified Sch. Dist658 F.3d 954, 960 (9th
Cir. 2011).

Where the party seeking summary judgment does not have the ultimate lodird
persuasion at trial, it “has both the initial burden of productnd the ultimate burden o
persuasion on a ation for summary judgmentNissan Fire & Marine Ins. Co., Ltd. v. FritZ

Companies, Inc., 210 F.3d 1099, 1102 (9th Cir. 2000). “In order to carry itsl]ibii@en of

production, the moving party must either produce evidence negating atisssemat of the
nonmoving party’'s claim or defense or show that the nonmoving partymbbdsave enough
evidence of an essential element to carry its ultimate burden ofapersuat trial.”Id. If the
movant has carried its initial burden, “the nonmoving pant produce evidence to support if
claim or defense.ld. at 1103. In doing so, the nonmoving partyst do more than simply show

that there is some metaphysical doubt as to the material facts .here Wie record taken as
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whole could not lead eational trier of fact to find for the nonmoving party, there is nougen
issue for trial."Scott v. Harris550 U.S. 372, 380 (2007) (alteration in original) (intecnadtation
marks omitted). However, the ultimate burden of persuasion on a nfotisammary judgment
rests with the moving party, who must convince the court that norgerssue of material fact

exists.Nissan Fire210 F.3d at 1102.

V. UNDISPUTED FACTS

Defendant Dwight Romanica and Plaintiff Alan Smith were each equal revara

=

shareholders in Plaintiff Panliant Financial CorporatiBanliant contracted with Defendan
ISEE3D, Inc. ("ISEE3D") in August 2007, for certain consulting sesvitte restructurehe
corporate structure of ISEE3PBlaintiff Smith was the CEO and later CFO of ISEE3D.
ISEE3D retained Bay Management, Ltd., a company owned by Defendagh&yan, to
perform consulting serviceBursuant to the Agreement that Bay Management had S#E3D,
dated August 11, 2008, Bay Management would be responsible for: (1) tharggsnfinancial
reporting and budgeting; (2) the drafting and maintenance of theacgyfspbusiness plans; (3
development of presentation materials and attendance as required@afipeesentations for and
on behalf of the company; and (4) attexgdnvestor relations activities as detened from time
to time by the companypefendaniGeoghegars involvementwith ISEE3Dended in 2009.
While consulting for ISEE3DDefendantGeoghegardiscoveredwvhat he believed to be
unethical activities performed WBlaintiff Alan Smith including writing himself checks drawn
from the company’s bank accounts and filing inflated expense sejfafendantGeoghegan
emailed EfendaniRomanicaeporting his suspicions on April 23, 2009. Defendant Romanica
turn altered andorwarded DefendarGeoghegas email to various individuals in the company
some of whom believed the accusations to be.fBls&endant Romanigngaged in conveations
with these individualgegarding Plaintiff Smith’s termination. Defenda@eoghegarwas not
included in any of these communicatiafter his initial email to Defendant Romanica.
111
111
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A board meeting was hetth March 25, 2009. Subsequent to this boaedting, Defendant
Geoghegarand Bay Managemergntered a release agreement with Plaintiff Sramld AG

Solutionson April 30, 2009

V. ANALYSIS

As an initial matter, the Court dismissgaihitive camages” and “respondeat superior” g
separate causes of mct, finding that punitive damages are a type of relief, and respon
superior a theory of liability.

1. Piercingthe Corporate Vell

DefendantGeoghegalffrst argues that Plaintiff$laimsagainst hinfail, as Plaintiffs have
not pierced the corporate vaid therefore he cannot be sued individudllye Court agrees.

“Nevada has long recognized that although corporations are gerterdily treated as
separate legal entities, the equitable remedy of ‘piercing the corpei&t@ay be available to a
plaintiff in circumstances where it appears the corporation is acting aftéh ego of a controlling

individual.” LEC Marketing Group, Inc., v Loomis, 8 P.3d 841, 846 (Nev. 2000). “Tj

requirements for finding alter ego and piercing the corporat@se{ll) The corporation must be
influenced and governed by the person asserted to be its alter egoe@)iust be such unity of
interest and ownership that one is inseparable from the other; afldg&cts must be such thg
adherence to the fiction of separate entity would, under the circumstanoesipn a fraud or

promote injustice.Lorenz v. Beltio, Ltd. 963 P.2d 488, 496 (Nev. 1998ome factors to be

considered when determining if a unity exists in an alter ego analggisle, but are not limited
to, commingling of funds, undercapitalization, unauthorized digar of funds, treatment of]
corporate assets as the individual's own, and failure to observeraterformalities. No one of
these factors alone is determinative to apply the alter ego doctdnet’497

The burden of proof in this case falls on the Plaintiffsn“pfder to demonstrate a unity
of interest, it is incumént upon the one seeking to pierce the corporate veil, to show
preponderance of the evidence, that the financial setup of the carpasainly a sham and cause

an injustice.”"House of Brussels Chocolates, Inc. v. Whittingtd88 P.3d 820 (Nev. P8).
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Defendant argues that Mr. Geoghegaattions were taken in his position as the owner
Bay Managementtherefore, he cannot be held individually liable unless Plaintifsce the
corporate veil This is evidenced by the initial engagement lettewhich Plaintiffs retained Bay
Management, not Mr. Geoghegan, to perform the consulting contragtMBnagement Ltd. will
operate as the finance department for ISEE3D Inc. and will assespensibility for the
Companys financial reporting and budgeg, the drafting and maintenance of the Compan
business plans, the development of presentation materialstandagice as required at financig
presentations for and on behalf of the Company.” MSJ, Ex. E.

The only language in the consulting contract suggesting that Mr. &gaighvas retained
individually is in the following sentence: “Bay Management andoitsxder and President Mr,
Mark Geoghegan (hereinafter called “The Consultant”) are a financislittmg Company...’ld.
However, he Court does nofind that this language, identifying Mr. Geoghegan as B
Management’s owner, creates individual liability on the paMofGeogheganturther, there is
no additional document or agreement between ISEE3D and Mr. Geoghagjavould suggest
that ISEE3Dretained Mr. Geoghegan individually, rather than through his coyniay
Management.

This interpretationis supported by th&lutual Release Agreement§J, Ex. F), which
indicates that the agreement was made betwé&s®, ISEE3D, and Bay Managemestnot Mr.
GeogheganThe Release Agreemesmixpresslycovers“any Claim arising in relation to the
consulting contract betwe®ay Management, AGSand | SEE3D Inc. dated August 11, 2008Id.
(emphasis added).

Plaintiffs ask the Court to find that Mr. Geogheganindividually liable for Bay
Management’s actionslespite having contracted with Bay Managementetdopm the contract
in questionmerely becausklr. Geoghegawas referenced in a consulting agreement as the ow
and president of the company. The Court declinetend suchndividual liability in instances
of sole proprietorships.

Thus Plaintiffs have failed to meet their burden to persuade this Goysterce the

corporate veil and find Mr. Geoghegan is the alter @&gor is unified with Bay Management

of

V'S

1

ay

ner




© 00 N OO O b~ W N Bk

N RN N N N N N NN P P P P P P PP P PP
0o N o 00 WN P O © 0N O 0PN WwWN RB oo

Therefore, the Court finds that Plainsifhave failed to allege a cause of action egh Mr.
Geogheganndividually, which disposes of the breach of implied covenant od gaith and fair
dealings claim.
2. Lack of evidence to establish fraud or misrepresentation claims, and
therefore the remaining claims of civil conspiracy and RICO claims
Although Mr. Geoghegan cannot be held individually liable for conasia consultant for
Bay Management, and his employment under the Bay Management cavittdégoghegan may
still be liable for faudulent act®r misrepresentationgnd therefore the remaining claintde
argues however, that Plaintiffs have failed to prove the elements of their fraumil
misrepresentation claims against him. The failure to do so m defeats Plaintiffs’civil
conspiracy an@RICO claims, which are based on mail and wire fraue Court agrees.
Fraud, negligent misrepresentation, and intentionatepresentation each require that tf
defendant knows or believes hrepresentation® be falseSeeBarmettler vReno Air, Inc, 956

P.2d 1382, 13887 (Nev. 1998)(fraud requires defendaris knowledge or belief that itg

representation was false or that defendant has an insufficiestdbasformation for making the

representation” and negligent misrepresentagplies where onestipplies false information for

the guidance of others in their business transactiphg4terv. Dingwall, 227 P.3d 1042, 1052
(Nev. 2010)intentionalmisrepresentation requires “a false representation that is made wath ¢
knowledge or belief that it is falge

However, the Court finds no evidence that Defendant Geoghegan kneweasaa to

know, or believed that his statements regarding Plaigtifith’s alleged behavior, to be false.

While Plaintiffs argue that DefendaRomanica was provided with information from ISEE3D
employees that might have given him reason to beNave&seoghegan’siccusations were false
Defendant Geoghegdnmselfwas not included in any of thesemmunicationsTo the extent
that Plaintiffs dege the falsity of these statemewisrevealed or suggested at the Board Meeti
that Plaintiffs maintain D&ndant Geoghegan attended,awidence suppasthis. For example,
there are no minutes of this Board Meetihgerefore, the Court does not find that Plaintiffs ha

satisfied their burdenas to their frawd, intentional misrepresentatign or negligent
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misrepresentatioclaims.Because Plaintiffs’ RICO charges are predicated onandilwire fraud,
which requires the specific intent to defratiggse claims also fatbeeEclectic Properties E., LLC

v. Marcus & Millichap Co. 751 F.3d 990, 997 (9th Cir. 20143imilarly, Plaintiff's civil

conspiracy claim failswhere no unlawful objective has been established by the evideeee

Guilfoyle v. Olde Monmouth Stock Transfer C835 P.3d 190, 1989 (Nev. 2014) (internal

guotations omitted)
The Court therefore GRANTS Defendant’s Motion for Summary JudgrfieCF No.
111).

VI. CONCLUSION

For the reasons stated aboand at the hearing in this cadd IS ORDERED that
Defendant Motion for Summary Judgment, ECF No. 111, is GRANTEI»e Clerk of Courts
instructed taclose this case.

DATED April 26, 2016

RICHARD F. BOULWARE, I
UNITED STATES DISTRICT JUDGE
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