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Plaintiffs, ORDER
V.
(Mot Compel #229)
ROSS B. HANSEN, et al.,

Defendants

The court held a hearing on Plaintiffidotion to Compel Defendants to Produc
Financial Records (Dkt. #229) on September 1, 2(Ra&bert Mitchell appeared on behalf of th
Plaintiffs, and John Aldrich and Dean von Kallenbach appeared on behalf of the Defen
The court considered the Motion, Defendar@gposition (Dkt. #230), Plaintiff's Reply (Dkt.
#233) and the arguments of counsel at the headghe hearing counsel for Plaintiffs provide(
the court with a letredated August 25, 2015, from opposing counsel with attached rec
produced after the motion was filstortly before the hearing.

After hearing the arguments of counsel, tdoirt indicated that the motion to compsg
would be granted, but that the court would coesithe scope of relief ordered after reviewin
the supplemental discovery produced by the Defesdast prior to the heing. The court also
directed counsel for Plaintiffs to submit a proposed order outlining the relief requested.
court indicated that a written order would be erdeféhe case was not resolved at a settlemg
conference set the following day on Septemb&025. The parties did neettle, and the court
has now reviewed Plaintiffs’ Proposed Order (B3K236) as well as the letter and supplemen
responses.

Discovery in this case has been contentiang the court has selved many discovery
disputes. In an Order (Dkt63) entered April 18, 2013, the cogranted Plaintiffs’ motion to
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compel production of documents and set scaery and dispute resolution conference f
Tuesday, May 7, 2013, to address any ongoing disputes because, among other reas
district judge had recently greed Plaintiffs’ motion to amend the complaint to add Defenda
Steven Firebaugh, and Firebaugh’s responsesstmwry requests were not yet due. At th
April 18, 2013 hearing, the court also addressathiifs’ Request for Production of Document
No. 10 which requested financial records relevant to Plaintiffs’ punitive damages cl3
Defendants Hansen and Northwest objected spamding to these request$he court advised
counsel that the court’s practieeth respect to financial recds relevant to punitive damage
claims was to require the parti@sserve responsive recs after decision aispositive motions
if any punitive damages claims survived.

At the status and disputesmution conference on May 2013, the parties reported of

their ongoing discussions and sigpentation of discovery. Bhcourt continued the status

conference until May 21, 2015, directing the partteBle a joint status report by May 17, 2013
with respect to any outstanding disputes thatri@d/et been resolved. The Joint Status Rep
(Dkt. #67) was filed May 17, 2013The status conference was vi@chas the parties reporteq
that additional documents had been produced and there was nothing further for the c{
consider.

On June 9, 2015, the district judge entea@dOrder (Dkt. #228) gnting in part and
denying in part Defendants’ mon for summary judgment. Two punitive damages claims |
defamation per se and false lighvasion of privacy swived summary judgment. As a result
on July 16, 2015, Plaintiffs counsel sent adetto Defendants’ counsel requesting th
Defendants comply with the court’s April 18013 Order (Dkt. #63) caerning production of
financial documents relevant to punitive damages claims. Specifically, Plaintiffs requeste
the last three years of Defendsinfinancial statements; (2) the last three years of Defenda
state and federal tax returnand (3) the last three monthef Defendants’ bank account
statements. According to thmotion to compel, Defense counsekponded that he believe(
Plaintiffs were entitled to these financiacords but Defendants rekd to produce them.
Plaintiffs therefore sought an order of the court compelling Defendants Northwest Terri
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Mint, LLC, Hansen and Firebaugh pyoduce copies of the requedtfinancial records, and 3
sworn declaration that the records were troerrect and actual copies in advance of ti
scheduled September 2, 2015, settlement conference.

Defendants Northwest, Hansen and anegh opposed the motion pointing out th
Plaintiffs did not seek perssion to reopen discovery before serving their demand for th

financial documents. However, on the merisunsel for Defendantsgred that many of the

documents requested did not exigtlaintiffs’ counsel did not heve these representations and

demanded that Northwest prepare and sign &HB'm 4506 authorizing ¢hrelease of any tax
returns filed during the last three years to verify tepresentation that naxteeturns were filed.

Counsel for Northwest advised the court tiNdrthwest would provide copies of its ban
statements for the last three months withia tiext few days and walilprovide the requested
forms and documents within the next fewslan addition to a signed IRS form 4506.

Plaintiffs Replied (Dkt. #233) that Defendamtid not and could not dispute the relevan
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of their financial records to the punitive damages claims that survived summary judgment, ar

that the opposition did not address Defendant Fugha financial records. The reply asks th{
the court order Firebaugh to pragu (1) three years of his finaatstatements or prepare an
produce an equivalent with supporting doents including 1099s, W-2s, K-1s, loa
applications, list of assets and liabilities, etc.; (2) signed federal and state tax returns for t
three years or signed forms allowing Plaintiffctmfirm that Firebaugh dinot file tax returns;

(3) the last three months of account statememtall of his bank accounts, brokerage accour

and commodities accounts; and (4) a sworn dattar from Firebaugh thahese his financial

records are complete, true, and eotrand actual copies in the foattached as an exhibit to the

reply. Plaintiffs also ask that if Firebaugh fdailsproduce any financial cerds, that Plaintiffs
be permitted an opportunity to depose him priath® scheduled settlement conference about
current financial circustances and net worth.

With respect to Hansen’s financial recorB4aintiffs’ reply requests an order requiring
Hansen to produce: (1) the last three years®fihancial statements, or prepare and produce
equivalent through QuickBooksr other accounting softwareith supporting documents
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including 1099-INT, 1099-DIV, 1099-MISC1099-S, 1099-C, 1099-G, 1099-R, W-2s, K-1
loan applications, list of assets and liabilitikest, of precious metals aved, etc.; (2) three years
of signed federal and state taturns or signed federal andat&t forms allowing Plaintiff to
confirm that Hansen did not filexaeturns for the last three yea(8) the last thirty-six months
of account statement for all of his bank accounts and brokerage and commodities accour]
(4) a sworn declaration from Hansen that tharficial records produced are a complete, true, &
correct and actual copies in therm attached as Exhibit 2 tihe reply. Similarly, Plaintiffs
request that if Hansen fails ppoduce these financial records, that Plaintiffs have an opportu
to depose Hansen about his curremafiicial circumstances and net worth.

With respect to Northwest Territorial, Riéiffs question the representation that a fu
service mint and precious metals dealer whleyed a certified public accountant, and dog
business in nationwide locations and worldwide,sdoet have the records requested. Plaintif
therefore request an order for Northwest Mmfproduce: (1) accounting and auditing record
including its general ledger, for the last three years, and if no records exist, to prepat
produce financial statements or an equivaleiti supporting documentatio (2) signed federal
and state tax forms allowing Plaintiffs to confirm that Northwest did not file tax returns for
last three years in argtates in which Northwest Mint haslocation; (3) account statements fg
the last thirty-six months of all of itbank accounts, brokerageccount and commodities
accounts; and (4) for its CPA, Samuel Furunésssubmit a sworn declaration that the bar
account statements produced are complete, true, and correct and actual copies in th
attached as Exhibit 3 to the rgpl Plaintiffs request that thBefendants be ordered to produc
the documents no later than August 22, 2015 veeek before the September 2, 2015, settlemg
conference. Plaintiffs also request that tloert sanction the Defendis by issuing monetary
penalties and/or striking Defendants’ ansvaed affirmative defenses under Rule 16(f) af
37(a)(5), (b)(2), (c)(1), and (d).

Briefing on the motion to compel did nokse until August 19, 2015, when Plaintiff’
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filed their reply. The matter waset for a hearing on the court’s next available date, September

1, 2015. It was set the day before the settlermenterence so that thewrt could consider the
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motion without first reviewing thearties’ confidential settlement statements. At the hearing
the motion to compel, counsel for Defendantgleasized that Plaintiffs had changed positid
with respect to the @omments requested from their initRequest for Production No. 10, to thg
requests made in the July 16, 2015 letter &yded by counsel for &htiffs. Defendants
responded to the July 16, 2015 letter by produtigdocuments requested or indicating the
did not exist. Defendants also provided Plaintiffs’ counsel with executed IRS form 45
authorizing Plaintiffs to conta¢he IRS and obtain any of the thhkngs for the last three years
as requested, to confirm that no such retunad been filed with respect to Hansen ai
Northwest Mint. Steven Firebgh produced his bank statemefds the three month period

requested and responded he did not have fiaastatements. Firebaugh also produced |
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income tax returns for 2013 and 2014, but was unable to find a copy of his 2012 income te

return.

Having reviewed and considered the nmgviand responsive papers and arguments

counsel,

IT ISORDERED that:

1. Plaintiffs’ Motion to Compel (Dkt. #229) iISRANTED in part and DENIED in
part.

2. The Motion to Compel iISSRANTED to the extent that Defendants Hansen a
Northwest Territorial Mint shall have untdctober 13, 2015 to serve supplemental
responses to Request fBroduction of Documents No. 10 and provide copies
documents responsive to Request No 10e Jipplemental responses shall fully arj
completely address the requests fonkaccount statements, brokerage accou
statements, commodities statements, tax returns and financial statements, inc
profit and loss statements and balance shieetthe periods January 1, 2011, throug
the present. Defendants shall respondwiiting, under penalty of Fed. R. Civ. P
26(g), certifying that to the best of tiperson’s or entity’s knowledge, informatior
and belief, formed after a reasonable inquiry,. the discovery response an(
supplemental disclosures are complete and correct at the time it is made.
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3. Reasonable attorney’s fees and costs will be awarded to counsel for Plaintiffs f
necessity of filing this motion to compel.

A. Counsel for Plaintiffs shall, no laterath 14 days from entry of this order,
serve and file a memorandum, sugpdrby the affidavit of counsel,
establishing the amount aftorney’s fees and casincurred in bringing its
motion. The memorandum shall provide a reasonable itemization and
description of the work performed adtify the attorney(s) or other staff
member(s) performing the work, the attorney(s) or staff member(s) custon
fee for such work, and the experienagutation and ability of the attorney
performing the work. The attorney’s affidavit shall authenticate the
information contained in the memorandum, provide a statement that the b
has been reviewed and edited, and @staht that the fees and costs charge
are reasonable.

B. Counsel for Defendants shall haved&d/s from service of the memorandum

of costs and attorney’s fees in it to file a responsive memorandum

addressing the reasonableness of tis¢scand fees sought, and any equitable

considerations deemed appropriate fer ¢burt to consider in determining the
amount of costs and fees which should be awarded.

4. Defendants will be precluded from using or referring to any financial records
have not been produced pursuant to this roadiérial, in motion practice, or for any
other purpose to support their defense to Plaintiffs’ claims, including puni
damages.

5. Any request for relief not specifita addressed in this order BENIED.

DATED this 30th day of September, 2015.

PEGGYA: N -
UNITEDSTATESMAGISTRATE JUDGE
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