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et al v. Aladdin One Hour HVAC, Inc. Doc.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* % %

CLOCKWORK IP, LLC, et al., Case No. 2:12-cv-01532-MMD-PAL

Plaintiffs, ORDER
V.
(Mtn for Sanctions- Dkt. #26)
ALADDIN ONE HOUR HVAC, INC., a
Nevada corporation now known as HONEST
ABE’S AC REPAIR, INC.

Defendant.

The court held a hearing on Plaintiff's kM for Sanctions (Dkt. #26) on October 1
2013. Ryan Loosvelt appeared on behalf @irRiffs Clockwork IP, LLC, and Quality A/C
Services, Inc. Defendant Aladdin One HddivAC, Inc., now known as Honest Abe’s AQ
Repair, has not made an appearance in this basebeen defaulted, and did not appear at
hearing. The court has considered the Motioa,ghipporting Affidavit ofRyan Loosvelt, and
the representations of counsel at the hearinge clurt indicated at thieearing that sanctions
would be imposed, but directed counsel ttrsil a proposed order outlining the sanction
deemed appropriate. The court has conettieghe Proposed Order (Dkt. #31) submitted |
counsel for Plaintiffs following the hearing.

Also before the court is Plaintiffs’ Motion for Status Hearing (Dkt. #34) filed March
2015.

BACKGROUND

l. The Complaint.

The Complaint (Dkt. #1) in this case waded on August 28, 2012. It asserts claims fq

trademark infringement, unfair competition, detoep trade practices, fraud, and interfereng

with economic advantage. Plaintiffs allegeat Defendant AladdirOne Hour HVAC, Inc.
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(“Aladdin”) has infringed Plaintiffs ONE HOUR family of trademarks and related intellect
property. Clockwork is a lited liability company organizedinder the laws of Florida.
Complaint (Dkt. #1), 7. On information and bgliéladdin has its principal place of busines
in Las Vegas, Nevadald., 17. Clockwork is the registeredwner of numerous trademark
registrations for “ONE HOUR” forepair, maintenance, and installation of services in the fi
of heating, ventilation and air conditioningd., 9. The marks include logo marks that have t
image of a stopwatch in connextiwith the term, “ONE HOUR.”Id., Plaintiff Quality ONE
HOUR Air Conditioning and Heating owns and ogges a company that repairs and insta
home heating and air conditioning units, and has been a licensee of the Clockwork mal
over eight yearslid., 10.

The Complaint alleges that Aladdin ising the Clockwork marks and confusingly
similar marks in connection with its own hewfiand air conditioning pair and installation
business.ld., 14. A consumer complaint was maddcahidescribes a two-page advertiseme
Aladdin was running in The Yellow Pages ngithe Clockwork mark as the name d
Defendant’s company.ld., 15. On May 27, 2011, Plaintiffrade a demand on Aladdin tq
cease and desist in its ueé the Clockwork marks. Id., 116. Defendant initially ignored
Plaintiffs’ demands, but eventually agreed to eemsd desist its use of all Clockwork markd.
Just before the complaint was filed, Plaintifilscame aware that Defendant continued to use
Clockwork marks and again made a written demand to cease and desist on or about Al
2012.1d., 117. Aladdin ignored the demanidl.

Plaintiffs became aware that Aladdin was attengpto “palm itself off’ as Plaintiffs by
contacting Plaintiffs’ customers and attemptingrtake Plaintiffs’ customers believe they wer
dealing with Plaintiffs instead of Defendantd., §18. Aladdin’s unatbrized use of the
Clockwork marks and “palming itsedfff as” Plaintiffs is allegetio cause confusion, mistake an
deceive reasonably prudent customers and pobse customers into falsely believing thg
Aladdin’s services were provided,@psored or approved by Plaintiffgl., 19.

Based on these allegations, Plaintiffs assgaims for infringement of registered
trademark under 15 U.S.C. § 1114, 15 U.S.C. § 1125, unfair competition under 15 U.§
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1125, common law trademark infringement/unfair competition/fraudul
misrepresentation/deceptive trade practices pursuant to N.R.S. 88 598.0903 and 598.091!
state claim for intentional interference with economic advantage.

The demand for judgment seeks adjudicabbmfringement under the Lanham Act, 11
U.S.C. 8§ 1114, 15 U.S.C. § 1125(a); adjudication of unfair competition in violation of 15 U.
8§ 1125(a); injunctive relief and an order tramghg the registration for the domain nam
onehouraladdin.com and aladdinonehour.com; thefeegnce of telephone numbers included
advertising or other materialgsing Plaintiffs’ marks or conSingly similar marks; all of
Aladdin’s profits from which it has been unijlysenriched; actual damages and lost profi

suffered by Plaintiffs; attorney’s fees and coststhe theory that this is an exceptional ca

under the Lanham Act, 15 U.S.C. § 1117(a); prejuslgnmterest; and any other relief the cout

deems just and proper.
I. Procedural History.

Aladdin was served with summons and complaint on September 4, 2@ESummons
Returned Executed (Dkt. #6). On SeptemB6, 2012, the day after an answer was dd
Plaintiffs filed a Motion for Entry of Clerk’s Oault (Dkt. #9) when Defendant did not file ar
answer or other responsive pleading. Thekctertered default as requested on the followi
day. SeeClerk’s Entry of Default (Dkt. #12).

On November 13, 2012, Plaintiffs appliéor Leave to Conduct Damages Discover
against a Defendant in Default (Dkt. #13). Tdourt entered an order granting Plaintiffs’ e
parte motion.SeeOrder (Dkt. #14).

Plaintiffs filed an ex parte motion to compb$covery, request for sanctions and ex paf

motion to change the name of the Defendariidnest Abe’s AC Repair, Inc. on May 3, 2013.

SeeEx Parte Motion (Dkt. #16). Because the mwotivas filed ex parte, under seal, and th¢g
was no proof of service of the motion or thigoporting declaration dRyan Loosvelt and its
attachments, the court entéran Order (Dkt. #19) on May 12013, denying the motion without

prejudice and directing thahwy subsequent motion not be @llas an “ex parte” motion.
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The motion was refiled on May 20, 2013, wpinoof of serviceon Aladdin. When
Aladdin did not timely respond or request an extension of tineéhioh to file a response to thg
motion, the court entered an Order (Dkt. #24)Jaly 5, 2013, granting in part and denying i
part the motion to compel. The order gavedsin until July 22, 2013, in which to servg
counsel for Plaintiff with documents responsteethe request for production of documents ar
subpoena duces tecum previously served oferigiant; required the corporation to produce
fully-educated Rule 30(b)(6) designee authoriethind the corporation on the subject matte
of the deposition topics contained in the nobéeleposition and subpoena served on Aladd

required Plaintiffs to re-notice their Rule 3Q@) deposition of Aladdimo earlier than thirty

days from entry of the order, and serve thpodé@ion notice along with a copy of the order gn

the corporation at its last known business asdsliand through its registered agent.
The order also granted Plaintiffs’ requesttoend the case captionreflect the change

of the name of Defendant Aldin One Hour HVAC, Inc., a Neda Corporation, to Honest

Abe’s AC Repair, Inc. This request was granbedause counsel for Plaintiffs attested in his

supporting declaration that he had beercammunication with Anes Haddad, President of
Defendant Aladdin. The declaration attestieat on January 10, 2013, Mr. Haddad had sen
fax to Plaintiffs’ counsel indidang he was filing a certificate of amendment to the articles
incorporation to change the mpany’s name. Mr. Loosvelt'declaration indiated that on
January 10, 2013, Aladdin filed @ertificate of Amedment with the Secretary of State g
Nevada changing its name to Honest Abe’s RE€pair, Inc. A copy of the Certificate of
Amendment was attached as an eitlidMr. Loosvelt’s declaration.
1. Plaintiff’'s Motion fo r Sanctions (Dkt. #26).

The third Motion for Sanctions now befaitee court (Dkt. #26) was filed on August 29
2013, when Aladdin did not comply with the ctisiorder and produce documents responsive
Plaintiffs’ subpoena duces tecum, or producRude 30(b)(6) designee for deposition. Th
motion requests sanctions in the form of an or@@® holding Defendanih contempt of court;
(2) sanctioning Defendant for the fees axpenses caused by Defendant’s misconduct
violation of the court’s July 5, 2013 order;) (ompelling Defendant tproduce the requested
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discovery a second time; (4) imposing a coercine,fpayable to the court, fining Defendant per

day or week for every day or week the Defendant did not provide the requested discovery; (

imposing a fine against Defendapdayable to Plainffis for Defendant’s past misconduct; (6

precluding Defendant from opposifaintiffs’ “impending” motion for default judgment; ang

(7) warning the Defendant that continued violations of the court’'s order may result in crirmina

imprisonment of Defendant’s principal representative(s).

The motion seeks sanctions pursuant to LRHA and Fed. R. Civ. P. 37(b)(2)(A). Thq

\1%4

motion also argues that the court has the power to impose sanctions under its inherent pow

and the authority to issue centpt sanctions, compensatory damages, exclude evidence and fo

adverse jury instructions. Adabnally, the motion seeks attorney’s fees and costs incurred|for
attempting to obtain the discoyeland for motion practice.

Plaintiffs argue that the coushould treat Aladdin’s failure to comply with the July §

2013, order as a civil or criminal contempt, becadseldin violated the court’s order, did not
substantially comply with the court’s ordand the violation was nditased on a good-faith and
reasonable interpretation of the order. Citinge: Dual-Deck Videocatte Recorder Antitrust
Litigation, 10 F.3d 693, 695 (9th Cir. 1993), the motion $anctions asks that Aladdin be held
in criminal contempt to punish Aladdin for itsgpaconduct and deter violations from continuing

in the future. The motion also asks for arder finding Aladdin in civil contempt, and

imposition of coercive penalty sanctions or a fine to obtain Aladdin’s compliance with| the

1%

court’'s orders allowing post-defth discovery. Finally, Plainffis request sanctions under Rul
37(b)(2)(A) precluding Aladdi from supporting or opposing Ptiffs’ motion for default
judgment.

DISCUSSION

Plaintiffs submitted a proposed Order (D¥B1) after the hearing as directed. The
proposed order contained proposkadings of fact and concions of law and requested
$4,320.75 in costs and fees incurred in attemgptio obtain post-default discovery and fgr
preparation of the motion for sdimms and proposed order. Th@posed order asks the court tp
hold Defendant in criminal contempt, requibefendant to pay Plaintiffs $2,500 in crimina|l
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contempt sanctions, and remit $500 as a civil@mpt sanction for each week Aladdin did ng
comply with the orders of the cduo provide the rguested discovery.

The memorandum of pointsié authorities supporting the motion for sanctions, and
proposed order, cites cases allogvdiscovery sanctions pursuantiocal Rule IA 4-1 and Rule
37 of the Federal Rules of @ivwrocedure. All of the Plaintiffs’ arguments for imposin
sanctions are based on treating the Defendaatpesty. The Federal Rules of Civil Procedu
distinguish between parties andn-parties in establishing ailable discovery devicesJules
Jordan Video, Inc. v. 144942 Canada Irgl7 F.3d 1146, 1158 (9th CR010). Some federal
rules permit discovery only from a partyd. Other rules, such as Rule 30, permit discove
from non-parties, but also impose additiohardens on the party seeking discovetlg. “If a
person is a party, a simple notice of depositiosuiicient to compel attendance, while a noi
party’s attendance can be compelled only by subpoend.” The Federal Rules of Civil
Procedure do not indicate into whicategory a defaulted defendant falld., at 1159. InJules
Jordan the Ninth Circuit held that a defaultettfendant should beeted as a non-party.
There, the Ninth Circuit adoptetthe reasoning of the court iBlazek v. Capital Recoveryj
Assocs., In¢.222 F.R.D. 360, 361 (W.D. Wis. 2004)holding a defaulted defendant should b
treated as a non-party.

In Blazek the court found that a defaulted defemtdia treated as a non-party becausg
defaulted defendant loses many of the rights phdy, such as the right to receive notice
future proceedings, the right to present evidemeassues, and the right to contest the facty
allegations in the complaint. When a defendaag made the decision to default, “it would n¢
seem fair to force such defendant to participatan action to a greater degree than could
required of other non-partiesld., at 361.

LR IA 4-1 addresses sammtis the court may impose after notice and opportunity to
heard on an attorney or party appearing in pratse fails to appear when required, prepare fol
presentation to the court, comply with the Local Rules, or an order of the court. LR IA 4-1
not apply to a non-party who fails to comphjth the court’'s order to produce post-defau
discovery. Similarly, Rule 37(b)(2)(A) allowsr sanctions against a party, a party’s office
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director or a managing agent, or a witnessgieded under Rule 30(b)(6) or 31(a)(4) who fai
to obey an order to permit discovery.

Rule 30(d) applies to parfeand non-parties alike. It allows the court to impose
appropriate sanction, including reaable expenses and attorney’s fees incurred by any p4g
“‘on a person who impedes, delays, or frustréitesfair examination of a deponent.” Fed. H
Civ. P. 30(d). In addition, Rule 45(g) permite ttourt issuing a subpoena to “hold in contem
a person who, having been seryvéalls without adequate excuse obey the subpoena or al
order related to it.” Fed. R. Civ. P. 45(g).

Here, the Defendant was defaulted twemty days after senacof the summons and
complaint when it failed to answer or otherevsppear. Defendant was served with a subpos
duces tecum which attached guest for production of documentnd purported to require the

defaulted Defendant to produce copies of tlpuested documents andspenses within thirty
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days after service. Defendant was also served with a subpoena to testify at a deposition &

produce documents which attached a notice of deposition seeking a “person(s)

knowledgeable” to testify on 15 depmosn topics. The affidavitof service attached to the

motion for sanctions reflects that the subpotngestify at deposibn and produce documents$

was served on Irene McMillan (registered agéat)thorized to accept service for the within

named witness.” Additionally, counsel sent #ieleto Mr. Haddad at ¢hbusiness address for

Aladdin, now known as Honest Abe’s AC Repan July 26, 2013, requesting that he produ
the subpoenaed documents by July 22, 2013, one mealvance of the scheduled July 3(
2013, deposition. The letter also enclosed a @dpiie court’s order compelling the Defendar
to produce the documents and produce a fully-eddcBule 30(b)(6) designee to testify on th
subject matters of the deposition topics.

Defendant failed to comply with the cowrtiuly 5, 2013, Order (Dk#24) direcing it to
produce responsive documents and appear for diemos The question isvhat sanctions are
appropriate to impose against amepresented, non-panivho fails to complywith the court’s

order to produce post-default discovery. Tloart finds an award of reasonable costs a

mo
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attorney’s fees is an appropriaanction pursuant to Rule 30(df) the Federal Rules of Civil
Procedure.
l. Award of Attorney’s Fees & Costs.

The Ninth Circuit affords triacourts broad discretion in tl¥mining the reasonablenes
of costs and feesGates v. Deukmejiarf87 F.2d 1392, 1398 (9th Cir. 1992). Although th
district court has discretion mhetermining the amount ¢ie fee award, it must calculate awarg
for attorney’s fees using the “lodestar” metho@amacho v. Bridgeport Financial, Inc523
F.3d 973, 978 (9th Cir. 2008). The lodestar iswdated by multiplying the number of hours th

prevailing party reasonably expendey a reasonable hourly ratil. The district court may, in

rare cases, If the circumstancegnaat, adjust the lodestar &zcount for other factors which are

not subsumed within itld. These factors were set outkderr v. Screen Extras Guild, Inc526
F.2d 67, 69-70 (9th Cir. 197%ert. denied425 U.S. 951 (1976). Relemafactors include the
preclusion of other employment by the attorokese to acceptance ofdlcase; time limitations
imposed by the client or the circumstancds®e amount involved and results obtained; tk
undesirability of the caskthe nature and length of the prséeonal relationship with the client;
and awards in similar casedd. at n.1. In most cases, the lethr figure is a presumptively
reasonable fee awar€Camachob23 F.3dat 978.

As a general rule, the court considerg tteasonable hourly rate in the releva
community which is the forum in which the case is pendilty. The court may consider rate{
outside the forum if local counsel was unavaildi#eause they lacked the degree of experien
expertise, or specialization required to properly handle the ¢tésgiting Barjon v. Dalton 132
F.3d 496, 500 (9th Cir. 1997)).

The United States Supreme Court has re@aghthat determining an appropriate mark

rate for the services of a lawyer is indwatly difficult for a number of reason®lum v. Stensgn

This factor has been called into gtien by the Supreme Court’s ruling @ity of Burlington v.
Dague,505 U.S. 557, 561-564 (1992%ee also Davis v. City & Cty. of San Franciseo6 F.2d
1536, 1546 n.4 (9th Cir. 1992)acated on other ground984 F.2d 345 (9th Cir. 1993) (noting
“[tlhe Dagueopinion can also be read as casting doubt emdlevance of a case’s desirability t
the fee calculation”) (internal quotation marks omitted).
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465 U.S. 886, 895 n.11 (1984). Trawhal supply and demand pdiples do not ordinarily
apply to prevailing market rates for the services of lawyéds. The hourly rates of lawyers in
private practice varies widelyld. The type of services provideby lawyers, as well as their
experience, skill, and reputation, variestensively, even within a law firmld. The fee is
usually discussed with theieht and may be negotiatedd. In determining the reasonablenes
of attorney’s fees, the hourlyteais now generally recognized. However, “courts properly ha
required prevailing attorneys to justify the reasgeness of the requed rate or rates.’Id. In

Blum, the Supreme Court stated tHftfio inform and assist the court in the exercise of i
discretion, the burden is on the fee applicanrtmduce satisfactory evidence—in addition to tf
attorneys’ own affidavits—that the requestedesaare in line with those prevailing in thg
community for similar services by lawyers tfasonably comparable skill, experience, al

reputation.” Id.

The Ninth Circuit has stated that affidavds the fee applicant’s attorneys and oth¢

attorneys regarding prevailing fees in the comnyyraihd rate determinations in other cases, &
satisfactory evidence of the prevailing market ra@amache 523 F.3d at 980 (citing/nited
Steel Workers of Am. v. Phelps Dodge Co8%96 F.2d 403, 407 (9th Cir. 1990)) (interng
guotation marks omitted). However, declaratimisthe fee applicant do not conclusivel
establish the prevailing market ratel.

Plaintiffs seek attorney’s fees inettamount of $4,320.75 for 8.1 hours of work at

counsel’s hourly rate of $460.00 for the following work:

$230.00 0.5 hours Drafting amended notice of RB0Ig)(6) deposition and proofs of
service on Defendant and Detlant’s registered agent.

$92.00 0.2 hours Coordination of hand service and mail service of court’s July 5, 2

Order on Defendant and Defemdfa registered agent.

$368.00 0.8 hours Reviewing the pleadingpgps, and orders and coordinating
exhibits to Motion for Sanctions.

$690.00 1.5 hours Researching legaldsafor Motion for Sanctions.

$1,426.00 | 3.1 hours Drafting the Motion for Sanctions.
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$322.00 0.7 hours Drafting affidavit inguort of Motion for Sanctions.

$368.00 0.8 hours Attending hearing on Motion for Sanctions.

$230.00 0.5 hours Preparing the propoSeder on Motion for Sanctions.

If the fee applicant has not met its burdérestablishing theeasonableness of the
requested rates, the court may determinedtesbased on its experience and knowledge of
prevailing rates ithe community.See, e.g., CLM Partners LLC v. Fiesta Palms, L2:C]1-cv-
01387-PMP-CWH, (D. Nev. Dec. 5, 2013) (internal citation omitted). Support for the hourly
rate sought is limited to Mr. Loosvelt's declaratibat states that he is a partner in a law firm
with over 25 offices worldwide that employs ovi®0 lawyers and that$ihourly rate is $460.

A copy of his firm bio is alsattached to th declaration.

Rate determinations in otheases in the District of Neda have found hourly rates aj
much as $450 for a partner and $250 for an mepeed associate to be the prevailing mark
rate in this forum. See, e.g., Marrocco v. Hill291 F.R.D. 586 (D. Nev. 2013) (finding
reasonable hourly rate in coranity of Nevada to be $375-$400 fpartner with over thirty-five
years of experience}pevoe Corp. v. Shenzhen Membrane Precise Electron, 20d2 WL
2244262 (D. Nev. June 15, 2012) (finding $400 oeable for a partner in a firm that
concentrates on complex intellectual property litigatidgarwal v. Oregon Mut. Ins. Ca2013
WL 5882710 (D. Nev. Oct. 30, 2013) (finding $30€r partner hour and $260 per associate hq
reasonable)Stephens Media LLC v. Citihealth, LLZD13 WL 4045926 (D. Nev. Aug. 7, 2013
(finding rates between $40é $185 to be reasonablély re USA Commercial Mortg. Co.
2013 WL 3944184 (D. Nev. July 30, 2013)n¢fing rates between $170 and $420 to

reasonable and $275 to $775 to be unreasondbyantes v. Emerald Cascade Restaurant

Systems, Inc.2013 WL 3878692 (D. Nev. July 25, 2013)n¢fing $450 to be excessive an(
reducing it to $275)Plaza Bank v. Alan Green Family Trug013 U.S. Dist. LEXIS 58657 (D.
Nev. April 24, 2013) (finding $425-$475 for paer time reasonable, but $275-$375 fq
associate time to be excessive based on theaiprey market rate and adjusting the amount
$250-$325).
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The court finds that Mr. Loosvelt’'s Declai@ti does not provide satisfactory evidence

establish the rate of $460 per hour as commereswigh “those prevailing in the community fol

o

similar services by lawyers of reasonably comparable skill, experience, and reputation.

Camacho 523 F.3d at 979 (citation omitted). It dorot provide any information about thg
usual and customary hourly rate for similarvezes in the community. Although Plaintiffs’

counsel works for a law firm with an excellenpugation, Mr. Loosvelt is partner in that firm,

and the court has always foundrhprepared and skillf, the Supreme Court requires the court

to calculate fees based on notyotile hourly rate charged but ald@ prevailing market rate in
the community for similar services by comparable lawy&se Blum465 U.S. at 895-96. This

is a routine discovery dispute. It is not angdex matter requiring knowledge of any specialize

practice area. Based on the court's experiaarw@ knowledge of the prevailing rates in the

community, the court will adjust Mtoosvelt’s rate to $350.00 per hour.

In addition to evidence suppimg the rates claimed, the pageeking an award of fees
should submit evidence supping the hours workedHensley 461 U.S. at 433. Where the
documentation of hours is inadequate, theridistourt may reduce the award accordingly.
The court has discretion to “trim fat” from, otherwise reduce, the number of hours worked o
a matter.Edwards v. Nat'l Business Factors, In897 F. Supp. 458, 460 (D.Nev.1995)
(quotation omitted); see al€tates v. Deukmejia®87 F.2d 1392, 1399 (9th Cir.1992). The
court will award counsel sanctions in the fasfrattorney’s fees fiothe 8.1 hours of work
outlined in the motion and supporting declaration. The court finds the amount of time spen
reasonable for the type of work reported. Howeas indicated, the court will reduce the hourl
rate to $350/hr., awarding Plaiffgé $2,835 in attorney’s fees.

Plaintiffs also seek $502.00 in costs whicé tourt finds are reasonable. The Motion’s
supporting exhibits establish tfees associated with servitite subpoenas for the original
January 17, 2013, deposition, the ¢aeporter fees for the Jamyal7, 2013, deposition, and thg
costs of hand serving the court’s July 5, 2013lédrand the court will award these costs as

sanctions. Total costs antiainey’s fees of $3, 337.00 aaevarded as a sanction for the
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necessity of filing this matin, the proposed order, and segkhe post-default judgment
discovery the court allowed.
Il. Additional Sanctions.

The court finds that Defendant’s willful failute obey the court’s orders and participalt
in post-default discovery do not warrant additiotizcovery sanctions because Plaintiffs have
full panoply of remedies availabie seeking default judgment.

Plaintiffs ask for an order holding Defendamtcriminal contempt, requiring Defendan
to pay Plaintiffs $2,500.00 in criminal contempt sanctions, and remit $500.00 as a civil con
sanction for each week the Defendant did not dgmpth the orders of the court to providg

requested discovery. These are ¢elgasanctions that are available to the court. However, |

court finds these sanctionseadisproportionate to the vation, and would consume more

judicial resources enforcing them than warrartgdhe totality of the circumstances presented,

No judge tolerates a disregard of court ordétewever, the court must take into accoul
the nature of this lawsuit and what is at stak evaluating tb proportionality of any sanction
awarded. Aladdin, now Honest Als, elected not to retairoansel or defend this action, and
allowed itself to be defaulted. Plaintiffs sought posadi discoveryto determindf they had
any actual damages arising out of the Defendant’s conduct. Plaintiffs have a number of st{
remedies and damages that are recoverabéniapplication for default judgment which th
defaulted Defendant will not bable to oppose as a matter of lawlaintiffs request an order
precluding Defendant from opposiagmotion for default judgmentHowever, as indicated, as
the defaulted party, Defendant will not be pernditte oppose a motion for default judgment ag
matter of law.

Plaintiffs also request arder compelling Defendant toquuce the requested discover

a second time. However, Aladdin One Hour HVA,. filed a Certificate of Amendment to the

Secretary of State of Nevada changing its némElonest Abe’s AC Repra Inc. within four

months that the complaint was filed allegingringement of the ONE HOUR family of
trademarks. Pursuing post defadigcovery against annrepresented non-party is simply not g
efficient use of the court’s resources. Additionally, although the Defendant was served V

12

temy

he

nt

atutc

11}

vith




© 00 N oo o b~ w N P

N RN N RN N N N NN R P R R R R R R R
0w N o g A~ W N B O © 0 N O 0o M W N B O

subpoena duces tecum, it attached a requegtréatuction of documents which is a discovel
device reserved for a party, not appropriatetidressed to a non-partiefaulted Defendant.
Requests for production of documents were se@®dn attachment tihe subpoena duces
tecum. Nevertheless, the requies production of documents purped to be served pursuant tg
Rule 34 of the Federal Rules of Procedure andgist the requested discovéwithin thirty days
after service of this set of regidor production of documents.”

The discovery requests were also extrentiebad. The requests were accompanied by
page-and-a-half of definitionsand another page-and-a-half wistructions referring to the
Federal Rules of Civil Procedamwhich an unrepresented lpgrson would find baffling. The
requests for production of documents themselves sought twenty broad categories of docu
The requests had no temporal limitation, and regdestich information as the identity, conta(
information, and/or job descriptioof any current or former engtee or shareholder or officer
of the Defendant; all documents that discussecefr relate to each e Defendant’s current
or former customers, including detailed contadbrmation, and description of services; a
documents that discuss, reflect or relate téeDeéant’s sales of service and products since

inception; and all documents that discuss, refbectelate to Defendant’s financial statement|

including any balance sheets, praind loss statements, and anlastfinancial statements since

the Defendant’'s inception. These are ex@#lymbroad requests,nd involve sensitive
competitive commercial information and financial data.

The notice of deposition attached a description of the subject matter on which
30(b)(6) testimony was requested. Fifteen depilescribed the testimony requested from
person authorized to bind the Deflant corporation. These topiage also extremely broad ang
include testimony requested concerning Defendant's communication with customers
potential customers; Defendanssles information since incim; Defendant’s revenues ang
expenses from its inception; all facts andcamstances relating t@ll of Defendant’s
advertising; and any legal advice that Defendaceived in connection with its use of “Ong
Hour” in its advertising. On its face, theighrequest sought information protected by th
attorney client privilege. The attorney cligvilege may, of course, be waived. Reliance ¢
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the advice of counsel as a defense to infringemma&yt constitute a waiver of the attorney clief
privilege. However, this is a complex area a¥ hat an unrepresented/fgerson is not likely to
know about, let alone understand.

Although much of the information requestédyroperly limited, would be discoverable
these requests were overbroad as served. Ordering the Defendant to produce the di
served and designate a Rule 30(b)(6) depondrintbthe corporation othe broad topics sought
will inevitably result in @ditional motion practice.

Plaintiff can and should file a motion for defajudgment. Defendant will be precludeg
from opposing the motion for default judgmentdaPlaintiffs have a full range of remedie

available under the default judgment rule, théstantive law governing their claims and

developed body of case law. Wgithe coercive power of th@urt to send the U.S. Marshals

out to initiate contempt proceads is simply not an efficient use of the court's limite)
resources.
Finally, this motion has been under submissethe court for an unacceptable period ¢
time. Although the court ruled that sanctionsud be granted at th@ctober 1, 2013 hearing,
the court’s decision has taken fao long. The court sincerelygeets the amount of time it took]
to get this order on file.
Having reviewed and considered the matter,
IT IS ORDERED that:
1. Plaintiffs’ Motion for Sanctins (Dkt. #26) is GRANTEDN PART and DENIED IN
PART as follows:

2. Sanctions in the form ottarney’s fees and costseaawarded in the amount of
$3,337.00 (8.1 hours of attorney’s time$350/hr. = $2,835.00, plus $502.00 in
COsSts).

3. By operation of law, the defaulted Daftant shall be precluded from opposing

motion for default judgment.

4. Any other request for relief not specifigahddressed in this Order is DENIED.
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5. Plaintiffs’ Request for Status Hearing (D&B4) is DENIED as moot now that thd

court has finally decided the matter.

DATED this 21st day of May, 2015.

15

% /L L %
PEGG EN

UNITEDSTATESMAGISTRATE JUDGE




