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| Wal-Mart Stores, Inc.

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

URBAN MCCONNELL,
Plaintiff,
No.: 2:12¢v-01601RCJIPAL
VS.
WAL-MART STORES, INC. ORDER

Defendant

N N N e e e e e e e e

This is a slipandfall case. Pending before the CaaraMotion for Attorney’s Fees
(ECF Na 88). For the reasons given herein, the Cdeniesthe motion
l. FACTSAND PROCEDURAL HISTORY

Plaintiff Urban McConnelalleged that o or about December 10, 201@® slipped,fell,

Doc. 101

and injurechimself at the WaMart store at 8060 W. Tropical Pkwy., Las Vegas, Nevada after

an employeenopped the floor without blocking access to the area or warning customers.
(Compl. 11 59, Aug. 7, 2012, ECF No. 1-2). Defendant removed and moved for summa
judgment as against tipeayerfor punitive damages. Plaintiff stipulated to dismiss the pray
for punitive damages, and the Court therefore denied the motion as moot. A jury renders

verdict for DefendantPlaintiff moved for a newrtal. The Court denied the motigand a
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supplemental motion). Defendant has now moved for att@riegaunder state law baseah
Plaintiff's pretrial rejection of an offer of judgment.
. LEGAL STANDARDS

Rule 54 requires an award of costs to a prevailing party and permits dddessyto a
prevailing party if provided for elsewhere (by statute, rule, or conti@egtf-ed. R. Civ. P.
54(d). Local Rules 54-1 and 54-16 contain procedural and evidentiary requirements.

A state statute permits reasonable attorney’'sdadsotaxable costbased upon an
opponent’s failure to accept an offer of judgm&ae Nev. Rev. Stat. 8.7.115(4)(d)(3).The
state rules also permit such an aw&ask Nev. R. Civ. P. 68(f)(2). Although section 17.115
Nevada Rule 68 arerie-substantive, they can in some cases conflict with Federal Rule 68

which governs the penalties for rejecting offers of judgment in fedeual. See Walsh v. Kelly,

203 F.R.D. 597, 598-600 (D. Nev. 2001) (Reedcing Hanna v. Plumer, 380 U.S. 460, 471

72 (1965)). Whereas the state rule permits both attorney’s fees and otherwisaliierdasts
against a party who obtains a judgment less favorable than an offer it rejectedethertde
permits only costsSeeid. at 599; Fed. R. Civ. P. 68(d) (“If the judgment that the offeree fin
obtains is not more favorable than the unaccepted offer, the offeree must payshecoosed
after the offer was made.”). Federal Rule 68 is not applicable on itseoms, thowever, wher
the plaintiff who rejects an offer obtains no judgment asta Air Linesv. August, 450 U.S.
346, 352 (1981) (“In sum . . . itis clear that [Federal Rule 68] applies only to offers made
defendant and only to judgments abed by the plaintiff. It therefore is simply inapplicable
this case because it was the defendant that obtained the judgment.”). In the psssentvell,
it is the Defendanbfferor (Wal-Mart) who obtained the judgment.eBause Federal Rule 68

does not applpy its own termsinder these circumstan¢®evada lawcontrols.
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In contrast to Federal Rule 68, section 17 Ad8nitsan award of fees and nontaxable

costswherethe rejecting offeree fails to receive a more favorable judgment, regguafle
whether the rejecting offeree receives any judgment &&eelNev. Rev. Stat. § 17.115(4),
(4)(c), and (4)(d)(3) (“[I]f a party who rejects an offer of judgment fails taioka more
favorable judgment, the court . . . shall order the party tdlpataxable costs incurred by the
party who made the offer; and . . . may order the party to pay to the party who maderthe.
reasonable attorney’s fees incurred by the party who made the offer foriteefpmm the date
of service of the offeto the date of entry of the judgment.”). The Court has discretion whe
to award fees and nontaxable costs under section 17.115, according to the following fact

(1) whether the plaintiff's claim was brought in good faith; (2) whether the
defendantsoffer of judgment was reasonable and in good faith in both its timing
and amount; (3) whether the plaintiff's decision to reject the offer and proceed to
trial was grossly unreasonable or in bad faith; and (4) whether the fees sought b
the offeror aregasonable and justified in amount.

Chavezv. Severs, 43 P.3d 1022, 1027 (Nev. 2007) (quotBegttie v. Thomas, 668 P.2d 268,
274 (Nev. 1983)).
I[Il.  ANALYSIS

The Court @niesthe motion. The Court finds that Plaintiff's claim was broughtgood
faith. There was sufficient evidence at trial for theestion of negligend® have been
determineckither way Defendant’s offeof judgment of $90,00@/as reasonableand
Plaintiff's rejection of theoffer wasnot grossly unreasonable. The offer would have coverg
of Plaintiff's past medical bills, but would not have covered claia@ttipateduture bills

Plaintiff's choice to rejct the offer was not grossly unreasonable, bedhese was sufficient

' Defendant alleges on page one of its motion that it made an offer of judgment of $90,0d

January 7, 2014ndit alleges on pagevo of the same motion that the offer was for $25,00(

The offer of judgment attached, however, indicates that it was for $90,000.
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evidencefor the jury to have found Wal-Mart negligent anchave awareld Plaintiff non-
economic damages significantly exceedingahmunt of theoffer. Finally, the Court finds thg
$10,963 in feess reasonable and justifidabthas torates and hours, as detailed in Attorney
Hajimirzaee’s attached declaratioAs Defendant notes, the rates are in fact behanket. If
the Courtwere to award fees, it woulttcept therofferedlodestar and would not adjust up @
downtherdrom.
CONCLUSION

IT IS HEREBY ORDERED that thélotion for Attorney’s Fees (ECF No. 8B)
DENIED.

IT IS SO ORCERED.

Dated This 28th day of May, 2014.

. JONES
District Judge
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