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. Wal-Mart Stores, Inc.

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

URBAN MCCONNELL,

Plaintiff,
Case N0.2:12<¢v-01601RCJIPAL

VS.

ORDER
WAL-MART STORES, INC.

Defendant

N N N N e e e e e e e

This is a slipandfall case. Pending before the Court are Mationsfor New Trial
(ECF Nas. 85, 86). For the reasons given herein, the Court denies the motions.
l. FACTS AND PROCEDURAL HISTORY

Plaintiff Urban McConnelalleged thabn or about December 10, 20b@slipped, fell,
and injurechimself at the WaMart store at 8060 W. Tropical Pkwy., Las Vegas, Nevada aft
an employeenopped the floor without blocking access to the area or warning customers.
(Compl. 11 59, Aug. 7, 2012, ECF No. 1-2). Defendant removed and moved for summary
judgment as against tipgayerfor punitive damages. Plaintiff stipulated to dismiss the praye
for punitive damages, and the Court #fere denied the motioas moot. A jury rendered a
verdict for Defendant. Defendant has submitted a proposed take-nothing verdict, anifl Pla

has moved for a new trial.
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. LEGAL STANDARDS
After a jury trial, adistrict court may, upon motiomgrant a new tri‘for anyreason for

which a new trial has heretofore been granted in an action at law in federal.catiffed. R.

Civ. P. 59(a)(1)fa)(1)(A). Erroneous jury instructions are grounds for a new trial unless the

error is harmlessMurphy v. City of Long Bea¢®14 F.2d 183, 187 (9th Cir. 1990).
1. ANALYSIS

A. First Motion for New Trial

Plaintiff argues that the Court improperly instructed the jury as to thenpsisa of the
risk doctrine, and thdahe error wasot harmless. The Court rejects this argumeéetaintiff
argues that th€ourt instructed the jury on the assumption of the risk doctrine as follows:

Defendant seeks to establish that Plaintiff assumed the risk of any injury he
claims to have sustainadl the incident:

In order to establish that Plaintiff assumed the r3&fendant must prove, by a
preponderance of the evidence, the following elements:

1. That Plaintiff has actual knowledge of the risk
2. That Plaintiff voluntarily exposed himself to the danger.
If you find that each of these elements hasnbprovedthen Plaintiff may not
recover for hisinjuries and your verdict should be for the Defendant. If, on the
other hand, you decide that any of these elements has not been proved, then th
Defendant has not proved that Plaintiff assumed the risk.
(Mot. New Trial 3:10-18, Mar. 27, 2014£CF No.85 (emphase added) But this is a
misrepresentationThe Courtin fact instructed the jury as follows:

ASSUMPTION OF RISK

Defendant seeks to establish that Plaintiff assumed the risk of any injury
he claims to haveustained in the incident.

In order to establish that Plaintiff assumed the risk, Defendant must prove,
by a preponderance of the evidence, the following elements:
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1. That Plaintiff has actual knowledge of the risk
2. That Plaintiff voluntary exposed himself to the danger.

If you find that each of these elements has been prévedyou may use
Plaintiff's assumption of risk in determining whether Plaintiff was negligent

(Jury Instr. No. 23, ECF No. {2mphasis adde}) This is apparent both from the record and
from the copy of the jury instructions Plaintiff himself attacteekis motion as Exhibit 1.

The Court’s instruction was in accordance with Nevada lendler which the open and
obvious nature of a hazard is no per se bar to recovery sinipsy relevant taheissue of
negligence Themodel jury instructions published by tBéate Bar of Nevadsuggests the
following instruction: “The owner or occupier of property is not liable to one injured on the
property where the injury resulted from a danger which was obvious or should have been
observed in the exercise of reasonable care.” Nev. J.I. 8PML.3 (2011) (&itimgck v. New
Frontier Hotel Corp, 370 P.2d 682 (NeW962)). But the modeinstructions fakdto note that
even as of their publication in 2011 the open and obvious danger doctrine in Nevada appl
to the duty to warn, not to the duty to make safe genefdigHarrington v. Syufy Enters931
P.2d 1378, 1381 (Nev. 1997). Moreow&ncethe publication of the model instructionise
Nevada Supreme Couras abolished any remnaofta per se bar to recovery under an
assumption of the risk doctrin€&oster v. Costco Wholesale Cor@91 P.3d 150, 152 (Nev.
2012)(“[W] e hold that the open and obvious nature of a dangerous condition does not
automatically relieve a landowner from the general duty of reasonableTdas fact that a
dangerous condition may be open and obvious bears on the assessment of whether reasq
care was exercised by the landowt)er

In landowner liability caseshe “assumption of the riskdoctrine is referred to as the

“open and obvious danger” doctrin€he Gunlockline of cases is thereforaore appropriate to
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apply in the presemtasethanthe generapurpose assumptieni-thetisk caseslaintiff cites in
his motion. But the result would be the same even if analyzed under that line of cases.

As Plaintiff notes, in Nevada, there are three kinds of assumption of the riskp(&ss
assumption of the risk, which applies where there has been eesgxpntractual release of a
defendant’s dutyo a plaintiff Mizushima v. Sunset Ranch, In¢37 P.2d 1158, 1159 (Nev.
1987} (2) primary implied assumption dfie risk, where a plaintifimpliedly assumes the risks
inherent in a given activitguch that an understanding that the defendant has no duty is img
to the plaintiff Turner v. Mandalay Sports Entm180 P.3d 1172, 1177 (Nev. 2008); 48y
secondary implied assumption of the risk, wheemaintiff voluntary encountera krown risk

created by a defendasthegligenceMizushima 737 P.2cat 1160. Plaintiff correctly notes that

evidence of expis assumption of the risk not at issué@ere. Plaintiff then notes that the issug

of whether primary assumption of the risk appirea given cases a question of duty for the
court, not a question ofegligence for th@ury. See Turnerl80 P.3d at 1177 \Whetherthe
primary-assumption-of-theisk] doctrine bars a plaintif§ claim should be incorporated into th
district courts initial duty analysis, and therefore it should not be treated as an affemat

defense to be decided by a jury.Blaintiff argues that the Court therefore errecewit

instructed the jury on the issue, and that the verdifeivar of Defendant could be attributable o

theerror.

Plaintiff offers alternative arguments as toahthe Court’s instruction led to error.
Plaintiff argues that instructing thery as b primary implied assumption of the risk would hay
been error, because that issue is for the cddintiff then argues that primary assumption of
the risk does not apply to cases like the present one, because there is no good arguanent

customer’s entrance onto a retail premises implies that the customer agraesdlaer owes
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him no duty of care, so the instruction must have been directed to the secondary assumpt
the risk doctrine. The Court agressfar Plaintiff then argues that the Court’s instruction,
insofar as it was meant to be a secondlamylied-assumption-of-theisk instriction, was in
errorbecause it in fa@mounted to a primanyaplied-assumption-of-the-risk instructiortere,
the Court disagrees.

The instruction was intended to convey the open and obvious danger doctrine, as 1
modified inFoster, which is the proper standard to be applied in landowner liability cases, &
which is essentiallhe same as thgeneral purpossecondarymplied assumption of the risk
doctrinein that the jury is to consider a plaintiff’'s actions as simmplgvant to the negligence
issue Compare Foster291 P.3d at 156 (citg Restatement (Third) of TortBhys. & Emot.
Harm 8 51 cmt. k (2012)yyith Mizushima 737 P.2cat 1160(* The third variety of implied
assumption of risk involves an unreasonable encountering of a known risk, amounting to
contributory negligence on the part of the plaintiff. This type of situation woulteiere a
plaintiff takes an unnecessary and inexpedient shortcut to his destination, confrontingakido
hazardous obstacles along the course of the abbreviated)routéde Court’sinstructionin this
caseis not directed to “duty,” but “negligence,” andloes nostate oimply any per se fe, but
rather notes that the issuesimply relevant to negligence. The only “error” in thstructionis
that itrefers to “assumption of the risk” as opposed to “open and obvious dangers.” But th
phrases have no meaning to a jury as terms of art. They mean to a jury only auratells
the jury they mearand the jury could not have accidentally impotteziconcept of ger se bar

to liability or lack of duty that might have been triggered in the mind of a persomaf inj

1 TheTurner Court overruledMizushimaonly as to primary implied assumption of the risk,
which is now construed to concern duty, not negligence, and which musheforebe
determined by th&ial judge as a matter of law Nevada
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attorney reading the instruction based upon the “assumption of the risk” language. The C
instruction as to the meaning of “assumption of the risk” here comported with the ajgplicab
open and obvious danger doctraggplicable in landowner liability cases like the presere. If
anything, the instruction was too strong in fagbPlaintiff, as it requiredefendant tgprove
two elements before the jury could even consider the open and obviousidangexs relevant

to negligence.

Plaintiff next argues that there was evidence adduced that could have supported the

instructionas to the issue of secondary implied assumption of the riskth&us flatlyuntrue.
There was conflicting testimony concerning whether a cone was present whetéf Praered
theaisle, where exactly it had been positionadd whetheit had been moved after the incider
butJesus Floreswho testified through an interpreter—noted on c@ssminatiorthat there
were caution cones in the center of the aisle at each end of thelastePlaintiff fel] both
before and after he feland that they indicated “Caution - Wet Floarid depictec person
slipping and falling(SeeTrial Tr. 38-52, Feb. 19, 2014, ECF No.)8®laintiff highlights
Flores’s testimonyhat he didn’t place angonesput that is consistent with his testimony that
the cones were already in place when he arrived at thelagslimg pesumablybeen placed by 4
co-worker). Plaintiff also points out that Rosalind Citizen testified thatanager had moved a
cone after the indent fran the side of the aisle to the centéthe aisle, closer to Plaintiff as h
lay on the floor. $eeTrial Tr. 11-18, Feb. 19, 2014, ECF No.)7But that testimay, even if
believed—thejury was entitled to believe some testimony and disbelieve other testiriengls
to confirm thata cone was placed tite end of the aislhere Plaintiff entered it, just not in thg
centerof the aisle and the jury could have found tletoneon the side of thaisle plus a cone

in the centeof the aisle at the other endithe aisle plus an employee scrubbing fi@or nearby
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put Plaintiff on notice of the hazardhere was easilgufficienttestimony relevant to the open
andobviousdangefsecondarymplied-assumption-of-theisk doctrine to justify the disputed
instruction.

B. Second Motion for New Trial

Plaintiff has filed a second motion based on newly obtiiranscripts Plaintiff first
argues based upon dialogue between the Court and the partide thegpresence of the yur
But the Qourt's and partiestomments in guing the jury instructions argelevant to whether
the jury instructionsverethemselvesn error. SecondPlaintiff argues that Defenddstclosing
argument improperly referred to the assumption of the risk instrusticause there was no
evidence aduced at trial that Plaintiff assumed tiekr But, as notedsupra that isnot the
case

CONCLUSION

IT IS HEREBY ORDERED thathe Motionsfor New Trial (ECF Ns. 86)areDENIED.

IT IS FURTHER ORDEREDHat theClerk shallenterthe Proposed Judgment (ECF No.
84)and close the case

IT IS SO ORDERED.
Dated this 17" day of April, 2014.

District Judge
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