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d States et al

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

* *

DALE A. THOMPSON

Plaintiff,

UNITED STATES OF AMERICAgt al.,

Defendants

Doc.

*

CaseNo. 2:12¢ev-01659RFB-PAL
ORDER
Defendants’ Motion to Dismissr, in the

Alternative, Motion for Summary Judgment
(ECF No. 21)

Plaintiff's Motion for Dispute of Defendant’s
Administrative Record (ECF No. 26)

Plaintiff's Motion for Leave to File
Supplement (ECF No. 28 Response to
Motion to Dismiss

l. INTRODUCTION

Before the ©urt is a Motion to Dsmiss or, in the AlternativeMotion for Summary

Judgment filed by Defendants United States
for Correction of Military Records(ABCMR)

Defendants’ Administrative Record filed by

Court has reviewed thgarties’ filingsand heard oral argumerfor the reasons stated below

of America, John M. McHugh, and theBaard

(ECF No. 21) and a Motion for Dispute of

Plaintiff Dale A. Thompson HB®. 26).The
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Defendants’ motin to dismissis granted in part and denied in paffhompson’s motion

disputing the administrative record is denied without prejudice.

Il. BACKGROUND
The followingfactual background is taken from Plaintiffs Complaint filed on January
2013.

Plaintiff Dale A. Thompson is a veteran who enlisted in the U.S. Army in August of 1

969

at the age of 17. Compl. at 1, 3. He completed basic training and advanced individual, trainin

obtaining qualifications to become a Stock Control and Accounting Specldlisit 1. On
December 11, 1969, Thompson states that he suffered permanent injuries to his domin
hand as a result of being assaulted by other soldiers at Fort Lee, Vildi@a23. Thompson
was then assigned to Fort Carson, Colorado, where he was subsequently dischargezhof
25, 1970 after Thompson'’s commander determined that he “could not or wouyddrfastnm his
military duties.”Id. at 3. Thompson was given a sealed letter by his commander to give
Army lawyer as well as an Army pdyiatrist.ld. at 4. When he met with the lawyer, he wa
advised that his discharge would affect his employment and benefits processegh tieu
Department of Veterans Affairs (VA)d. Thompson was then optocessed, ordered to sig!
away any VA claimsand given a General Discharge with the readfoiimmaturity-personality
disorder.”ld.

On June 27, 2007, Thompson filed a petition with AB#CMR, a statutory civilian
review board with the authority to correct errors in official military persbnecads, to correct
his records to reflect that he was discharged for medical redslgnsee alsdd., Ex. B. On
January 8, 2008, the ABCMR granted partial relief to Thompson, ordering that his gistleal
upgraded to fully honorable but denying his requesremove “unsuitability- character and
behavioral disorders” as th&tatedreason for discharge on heertificate of releas®n the
grounds that there was insufficient evidence to grant such retfledt5;id., Ex. B.

On September 14, 2009, mdiean one year after the ABCMR'’s decision, Thomps

receiveddocumentation from the VAvhich he had not seen before but had been attemptin
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obtain since sometime in 198@. at 5. Thompson obtained these documents via a Freedol
Information Act request and subsequent court orderThe documents stated that Thompsg
had “civil convictions for burglary as well as character disorders’veer@ used as evidence b
the VA in its prior decisions to deny benefits to Thomp$adnOn January 22, 2012, Th@son

requested that the ABCMR reconsider its 2008 decision, and submitted documents reaive

m of

n

df

the VA as well as other evidence that he claims proved the falsity of the VA documents

allegationslid. at 6. The ABCMR rejected Thompson’s request on September 21, 2010, s
thatapplicants may only request reconsideration “if the request is receivad wite year of the
ABCMR'’s original decision and it has not previously been reconsideigtd Ex. D.

Thompson brought suit in this Court and argtlest the ABCMR did not abide by its
own regulations. Thompson cites to a set of “[c]urrent [o]n line instructions” from BVR
that state that requests for reconsideration received more than one yethed®eard’s original
decision will be reviewed by ABCMR staff to determine whether sufficient nelevant
evidence has been submitted warranting reconsideration by the ABEM&. 6. Thompson
claims that the ABCMR ndegcted to follow this procedure and that this decision was arbitrg
capricious, ontrary to law, and unsupported by substantial evideltteln his Complaint,
Thompsonclaims that his Fifth Amendment rights were violated and requests that this (
order the ABCMR to either correct his records fally reconsiderits original decisian.
Thompson also requestsonetary damagesemming from his allegdy wrongful discharge in
1970.

Defendants move to dismiss pursuant to Rule 12(b)(1) and 12(b)(6) of the Fedesal
of Civil Procedure. In the alternative, they move for summary judgmasuant to Rule 56n
the event that their motion is considered as a motion for summary judgment, Defendant
submitted a copyfahe Administrative Recotdrhompson opposes Defendants’ motion and |
filed a motion disputing Defendants’ ABeeECFNos. 26, 27In addition,Thompsorhasfiled
two errata to his complaint. The first, filed on June 19, 2013 (ECF Nge8ks to amentis

damage claim to request more than $5,000,000 in damages. The second, filed on Septeml
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2013 (ECF No. 25), requests complete withdrawal of the paragraph that demands

damages.

[I. LEGAL STANDARD
A. Rule 12(b)(2)
To invoke a federal court’s limited subject matter jurisdiction, a complaint negd
provide “a short and plain statement of the grounds for the court’s jurisdiction.” Fed. R. C
8(a)(1). Ordinarily, the court will accept the plaintiff's factuakghtions as true unless they a

contested by the defendaheite v. Crane C9.749 F.3d 1117, 1121{@Cir. 2014). A defendant

may move to dismiss a complaint for lack of subject matter jurisdiction. Fed. R..Q&(P(1).
If subject matter jurisdiadin is challenged, the burden is on the party asserting jurisdictio

establish it._In re Dynamic Random Access Memory Antitrust Litigatd® F.3d 981, 984 5(9

Cir. 2008). (citations omittedDismissalunder Rule 12(b)(1) is appropriate if thbemplaint,
considered in its entirety, fails to allege facts on its face that are sufficiestablish subject
matter jurisdictionld. at 984-85.

A defendant may challenge jurisdiction under Rule 12(b)(1) in one of two \waks,
749 F.3d at 1121. Et, the challenge can be “facial,” whereby the defendant contends ths
plaintiff's allegations, even if true, are nonetheless insufficient to inyaksdiction in federal
court. Id. (citation omitted). When presented with a facial attack, the dmiermines whether,
accepting the facts as alleged by the plaintiff and drawing all reasonable ¢eferenthe
plaintiff's favor, the complaint invokes the court’s jurisdictidd.; Pride v. Correa, 719 F.3d

1130, 1133 (8 Cir. 2013). Second, the chatige may be “factual,” where the defendal

“contests the truth of the plaintiff's factual allegations, usually by intnoduevidence outside
the pleadings.Leite, 749 F.3d at 1121 (citations omitted). When responding to a factual att
the plaintiff must establish by a preponderance of the evidence that the elements of jjomisg
have been met, and the court may resolve factual disputes itself unless stemcexiof
jurisdiction turns on the resolution of factual issues that go to the substantiteahthe action.

Id. at 1121-22; Safe Air for Everyone v. Meyer, 373 F.3d 1035, 10329 2004).In that case,
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the court should not grant a motion to dismiss pursuant to Rule 12(b)(1) unless theafiaga
the complaint are frivoloudd. at 1B9-40 (quoting Thornhill Publ'g Co. v. Gen. Tel. & Elec.
Corp., 594 F.2d 730, 734"t€ir. 1979)).

B. Rule 12(b)(6)
An initial pleading must contain “a short and plain statement of the claim showing
the pleader is entitled to relief.” Fed. R. Civ. Ra)@). The court may dismiss a complaint fg

failing to state a claim upon which relief can be granted. Fed. R. Civ. P. 12(h)(6)ing on a

tha

=

motion to dismiss, “[a]ll welbleaded allegations of material fact in the complaint are accepted

as true andre construed in the light most favorable to the-mawving party.” Faulkner v. ADT

Sec. Servs., Inc706 F.3d 1017, 1019 (9th Cir. 2013) (citations omitted). In addition, docum

filed by a plaintiff who is proceeding without counsel (as is the cas® haust be liberally
construed, and pro secomplaint must be “held to less stringent standards than fqieedings

drafted by lawyers.Erickson v. Pardus, 551 U.S. 89 (2007) (quofixielle v. Gamble429

U.S. 97, 106 (1976)) (internal citations and quotation marks omitied)alsd@Butler v. Long
752 F.3d 1177, 1180 (9th Cir. 2014).

ents

To survive a motion to dismiss, a complaint need not contain “detailed fagtual

allegations,” but it must do more thassert “labels and conclusions” or “a formulaic recitati

of the elements of a cause of action . ._. .” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotin

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)). In other words, a claim willano

dismissed if it contains “sufficient factual matter, accepted as true, to statmdcalalief that is
plausible on its face,” meaning that the court can reasonably infer “that the aefisricble for
the misconduct allegedIgbal, 556 U.S. at 678 (internal quotation and citation omitted). T

Ninth Circuit, in elaborating on the pleading standard describ&wombly and_Igbalhas held

that for a complaint to survive dismissal, the plaintiff must allegeaomelusory facts that,

together with reamable inferences from those facts, are “plausibly suggestive of a d

entitling the plaintiff to relief.”’Moss v. U.S. Secret Service, 572 F.3d 962, 969 (9th Cir. 2009).

“As a general rule, a district court may not consider any material beyoncetdengk in
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ruling on a Rule 12(b)(6) motionLee v. City of Los Angele250 F.3d 668, 688 (9th Cir. 2001

(quotation and citation omittedn deciding a motioto dismissunder Rule 12(b)(6), the district
court’s review is limited to the complaint itsetlhe court does not decide at this stage whet
the plaintiff will ultimately prevail on her claims, but rather whether she rffay evidence to
support those claims. Cervantes v. City of San Diego, 5 F.3d 1273(32%4r. 1993)(citing
Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)).

If the district court relies on materials outside the pleadings submitted by eithetqoa)
the motion to dismiss, the motion must be treated as a Rule 56 motion for summary judg

Anderson v. Angelone86 F.3d 932, 9349th Cir. 1996) However,two exceptions to this rule

exist First, the court may considaxtrinsic material“properly submitted as part of thg
complaint,” meaning documentsither attached to the complaint @pon which the plaintiff's
complaintnecessarily relieand for which authenticity is not in questidree, 250 F.3d at 688
(citation omitted). Second, the court “may take judicial notice of matters of peled” 1d.

(citation omitted) (internal quotation marks omitted).

IV.  DISCUSSION
Defendants’ motion is structured in the alternative. It asks this Court to dis
Thompson’s complaint on sovereign immunity and statute of limitations grounds as Vel §
failure to state a claim upon which relief can be granted. In the alternag¥endants move for
summary judgment and have submitted a copy of the Administrative Record (AR) upmin
the ABCMR relied in making its decisions. The Court will not convert Defendantsdmioito

one for summary judgment, and therefore will rule on the motion to dismiss without comgsid

ner

ymer

miss

whi

e

any material submitted outside of thegdingsother than those documents physically attached

to the complaint.

The Court, mindful othe liberal pleading standards affordegto se litigants construes
Thompsm’s complaint as asserting two distinct claims. First, Thompson brings a clain
injunctive relief in which he requests that this Court, pursuant to the provisions of

Administrative Procedure Act authorizing judicial review of agency action, 5 USSIQlet seq

for

the
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(APA), order that the ABCMR fully reconsider its original decision or, inahernative, order
that the ABCMR correct his recordsSecond, Thompson asserts a claim for monetary dama
in which he seeks back pay or medical retirement iisrsg€mming from his allegedly wrongfu

discharge in 1970. The Court addresses each claim in turn.

A. Thompson'’s Injunctive Relief Claim
In his complaint, Thompson argues that the ABCMR did not abide by its own regul
when it returned his request for reconsideration without action. Thompson arguessthatidim

was arbitrary, capricious, contrary to law, and unsupported by substantiateavidefendants

ges

ation

argue that this claim should be dismissed because Thompson did not establish a waliver

sovereig immunity and because his claim fails to state a claim upon which relief can bedgrg
as the ABCMR properly followed its regulation.

1. Sovereign immunity

The United States is immune from suit unless it has consédtddnez v. U.S.680 F.3d

1135, 1138(9™ Cir. 2012). Sovereign immunity may be waived, but such a waiver must
expressed unequivocally via statute, will not be implied, and its scope will titystonstrued
in favor of the governmentane v. Pena518 U.S. 187, 192 (1996). The partyniging suit
bears the burden of establishing an unequivocal waiver of sovereign immunity. Duracl& E

P.S. v. United States, 492 F.3d 1084, 1088G8. 2007).

The Court finds that Thompson has satisfied his burden of establishing that theé U
States has waived sovereign immunity. Section 702 of the APA waives the soveneignity
of the United States for claims seeking relief other than money damBoedtesbyterian

Church (U.S.A.) v. United States, 870 F.2d 518,-8239" Cir. 1989). Thompson’s complaint

! Defendants argue that Thompson is asking dibrreferences to character and behavi
disorders in any of his records Heleted and that Thompson has not exhausted administrg
remedies for this requedDefs.” Mot. Dismiss, ECF No. 21, at 23. However the Court

construes Thompson'slaim for injunctive relief as pertaining tthe original relief he

requested-that references to character and behavior disorders be removed as the reas
discharge and to insert that Thompson was discharged due to medical disaéd@pmplaint

Ex. B.

AN

be

Inite

or
ative

50N




© 00 N oo o b~ w NP

N NN DN DN DN N NDN R P RB B B B B R R
0w ~N o 00~ W N RFP O © 0 N O 01~ W N R O

which is construed liberally as Thompson is proceegiugse, clearly seeks judicial review of
agency action pursuant to the APA notwithstandingfaloe that it does not specifically cite tqg
the statute. Thompson identifies what he believes to be an ABCMR regulatigesathat the
ABCMR did not follow its regulation and that this decision was arbitrary, capscicontrary to
law, and unsupported by substantial evidence; and asks this Court to review the ABC
decision and order a full reconsideration.

Even though Thompson’'s complaint establishes a waiver of sovereign immuseity
APA does not create an independent source of jurisdiction for Thompson's €anmmejo-

Barreto v. Seifert218 F.3d 1004, 1015 {Cir. 2000), overruled on other grounds tnidad y

Garcia v. Thomas, 683 F.3d 952"(@ir. 2012). However, Thompson has properly invoked tl

Court’s jurisdiction under 28 U.S.C. § 1331, as he seeks review of agency Recéisbyterian
870 F.2d at 524; Califano v. Sanders, 430 U.S. 99, 106 (1977). Further, because Thoni

claim for noamonetary relief is distinct from his claifor monetary damage# is not barred
merely becausdé is brought alongside damagesclaim pursuant to the Tucker Act that, if
seeking an amount greater than $10,000, would be outside this Court’s jurisdRdige. v.
United States633 F.2d 799, 8002 (9" Cir. 1980). Thompson hashus properlyestablished
subject matter jurisdiction in this Court for his injunctive relief claim.

2. Failure to state a claim

Defendants argue that Thompson’s claim for injunctive relief from the ABSMenial
of reconsideration should be dismissed pursuant to Rule 12(b)(6) because the ABCMR pi
followed its regulation. According to Defendants, the regulation that applideetABCMR'’s
decision is Army Regulation 18585 | 215(b), codified as 32 C.F.R. § 581.3(g)(4)(ii), whic
states,inter alia, that requests foreconsideration received more than one year after
ABCMR’s original decision “will be returned without action.”

The Court finds that Thompson’s complaint adequately states a claim uponrelie€h
can be granted with respect to his claim for injunctive relief. At the motion nusdistage, the
Court accepts Thompson’s allegations as true and construgschig complaint liberally.

According to Thompson'’s pleading, the regulation governing requests for recotisidbyathe
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ABCMR was actually thatvhich is cited on page 6 of the complaint, which states that {
requests for reconsideration received more than one year after the ABONR'®&l decision
will be reviewed by ABCMR staff to determine whether there is substaetalant evidence
meetng the criteria for full reconsideration by the Board. While Defendargseathat the
regulation Thompson relied om his complaintis out of date, this is a factual disput
inappropriate for resolution at the motion to dismiss stage. Thompson codlgceréacts in
discovery showing that the new regulation was not adopted, published or otherwise
available to the publiin time to govern the instamtction Therefore, Thompson has allege
sufficient facts to enable the Court to reasonably inferhltbas entitled to reliefsee Moss 572
F.3d at 969, and the Court therefore denies Defendants’ motion to dismiss with respect
claim for injunctive relief.

In this claim, Thompson also appears to be asking this Court in the alternative to n
substantive merits decision on Thompson'’s request for reconsiderdtian is, to affirmatively
order that his records be corrected rather than simply remanding his casARCHR for a
full reconsiderationSee Compl. at 10 The Federal Rules allow foftarnative statements of g
claim and “the pleading is sufficient if any one of them is sufficient.” Fed.iRR.RC 8(d)(2).
Because Thompson’s claim is sufficient on the grounds that the ABCMR did not folloy
posted regulation and thus it is plausitiiat relief will consist of a remand to the ABCMR fo

reconsideration, the Court declinesattdresS hompson’s alternative claiat this time.

B. Thompson’s Monetary Damages Claim

The Court liberally construes Thompson'’s claim for back pay or medical retitgmay
as awrongful discharge claim arising under the Tucker Act, 28 U.S.C. § 1491. Under the T
Act, the Court of Federal Claims has exclusive jurisdiction of claims againstnibedStates
founded upon an express or implied contract with the A®ee8 1491(a)(1). In order for this
Court to retain jurisdiction of Thompson’s damages claim, Thompson would have to
damages of $10,000 or less. If he did, this Court would have concurrent jurisdiction along

the Court of Federal Clainmursuant to the Little Tucker Acgee28 U.S.C. § 1346(a)(2).
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The Court finds that Thompson’s complaint does not adequately establish this C
subject matter jurisdictionver his monetary damages claim. It is unclear whether Thompg
intended to request “more than $10,000” or “more than $1,000” in his initial comamt
Compl. at 10andthe Court cannot determine from his subsequent errata filings (ECF Nos. ¢
25) whether or not he intended to withdraw his damages claim entirely. While thewgibur
liberally construgoro se pleadings, it will not supply essential elements of a claim that were

pled.lvey v. Bd. of Regents of Univ. of Alaska, 673 F.2d 266, 268QB. 1982). Additionally,

when informed at oral argument of this deficiency in his damages claim as wed @suht’s
concern that he had not adequately stated a claim for medical retirement benefitghighon
relief could be granted, Thompson chose to wakdthis claim rather than attempt to amend
The Court thus accepts Thompson’s voluntary withdrawal and dismisses his dalaagegth

prejudice.

C. Thompson’s Motion Disputing Defendants’ Administrative Record

Following the filing of Defendants’ motioto dismiss or, in the alternative, for summat
judgment, Thompson filed a Motion for Dispute of Defendants’ Administrative RecordNBCH
26. In his motion, Thompson submits additional documents which he states are neoeskary
Court’s review of theABCMR'’s decision. Defendants oppose the motion, stating that judi

review under the APA is based solely on the record before the agency when itsrdetasion

and that this case does not meet any of the excepgiarssiant to which the record may bge

supplementedseeDefs.” Combined Opp. to Pl.’s Mots., ECF No. 29, at 4-5.

As discussed above, the Court will not convert Defendants’ motion into one for surz[;nar)

judgment and thus is not engaging in a review of AReat this time. Further, the issue

whether the Court will conduct a review of the AR and whettier AR needs to be

supplemented may depend on additional faetgarding which regulation applies to Thompson

that the Court anticipates will surface during a limited period of discovery. ©he @erefore

denies Thompson’s motion disputing the AR without prejudice. If the parties file méions
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summary judgment at the close of discovery, Thompson will be permitted to resudymi

motion seeking to dispute or supplement the AR.

V. CONCLUSION

IT IS THEREFORE ORDERED that Defendants United States of America, John |
McHugh, and the Army Board for Correction of Military Records’s Motion to Dgsnoir, in the
Alternative, Motion for Summary Judgment (ECF No. 21DENIED with respecto Plaintiff
Dale A. Thompson’s claim for injunctive relief, a@iRANTED with respect to Plaintiff's claim
for monetary damages. Plaintiff's claim for monetary damages is dismissedeyitige.

IT IS FURTHER ORDERED that Plaintiff Dale A. Thompson’s Mion for Dispute of
Defendant’'s Administrative Record (ECF No. 26)DENIED without prejudice to it being
reasserted at the close of discovery.

IT IS FURTHER ORDERED that Plaintiff Dale A. Thompson’s Motion for Leave ft(
File Supplement (ECF No. 28) Regonse to Motion to Dismisis DENIED as moot. To the
extent that Plaintiff is requesting leave to supplement the Administrative RecdrdiffPtaay
reassert such requedtthe close of discovery.

IT IS FURTHER ORDERED that the parties shall meet andnter within two (2)
weeksof the date of this Order to develop a proposed discovery plan addressing the foll
issues: (1when Army Regulation 385 was adopted and made available to the public, and
whether the ABCMR possessed the additional denisgiven to Thompson from the VA and
referenced in his complaint, whether the ABCMR considered those documents in mgdaeng
of its decisions regarding correction of Thompson’s military recordswaether it was required
to obtain and consider such documents.

IT IS FURTHER ORDERED that the parties shall submit a proposed discovery plan

the issues enumerated above wittiiree (3) weeksof the date of this Order. The Court shal

then promptly convene a scheduling conference.
111
111
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DATED this 17" day of November, 2014.
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A

RICHARD F. BOULWARE, I
UNITED STATES DISTRICT JUDGE




