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) UNITED STATESDISTRICT COURT

3 DISTRICT OF NEVADA

-
4
GILBERTO CARRILLO,

> Plaintiff,

6 ||VsS. Case No. 2:12—cv-2165-JAD-VCF

7 || DOUGLAS GILLESPIE ¢t al., ORDER

8 Defendants.

9

L This matter involves incarceratedo se Plaintiff Gilberto Carrillo’s section 1983 action agait
1 Sheriff Douglas Gillespie, among others. Before the court are Carrillo’s Motion for Appointm
12 Counsel (#176) and Motion to Been Discovery (#177). For the reas stated below, Carrillo’
13 || motions are denied.

14 {|1. Motion for Appointment of Counsel

15 There is no constitutional gint to appointed counsel in &ederal civil rights action
16 || See, e.g., Rand v. Rowland, 113 F.3d 1520, 1525 (9th Cir. 199@p. reinstated in pertinent part, 154
17||F.3d 952, 954 n. 1 (9th Cir. 1998) (en banc). UndetU2B.C. § 1915(e)(1), the district court may
18 request that an attorney repras an indigent civil litigantSee, e.g., Wilborn v. Escalderon, 789 F.2d
9 1328, 1331 (9th Cir. 1986); 28 U.S.C. § 1915(e)(1) (“The court may request an attorney to repre
0 person unable to afford counselYYhile the decision to request couhigea matter that lies within the
“ discretion of the district court, éhcourt may exercise this discretion to request or “appoint” counse
zz under “exceptional circumstance3érrell v. Brewer, 935 F.2d 1015, 1017 (9th Cir.1991). “A findif
" of exceptional circumstances requires an evaluatidyoth the likelihood obuccess on the merits a
25 the ability of the petitioner to articulate his claipo se in light of the complexity of the issue
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involved. Neither of these factors adspositive and both must beewed together before reaching
decision.”ld.

Carrillo’s motion fails to satisfy th standard. First, Carrillo faile argue that he is likely t
succeed on the merits his claims. It is Carrillo’s burden to demonstrate likelihood of success
merits of his claimSee Rand, 113 F.3d at 1525. Second, even ifri@l@a demonstrated a likelihood ¢
success on his claims, which he did not, Carrillo has shown a superior ability to articulate and p|
his claimspro se. Carrillo has filed sufficiently lucid, wiewritten, and knowledgeable motions, a
complied with court rules, procedures, and deadlifdge court, therefore, finds that exceptio
circumstances do not exist at this time.

[. M otion to Reopen Discovery

Local Rule 26—-4 precludes the reopening of@iscy unless the movant demonstrates thaf
failure to act was the result of excusable negléctourt does not abusesidiscretion in denying
additional discovery if (1) the mowmthas failed diligently to pursudiscovery in the past, or (2) th
movant fails to show how the informaiti sought would preclude summary judgmedl. Union Ins.
Co. v. Am. Diversified Sav. Bank, 914 F.2d 1271, 1278 (9th Cir. 1990).

Here, Carrillo has failed to demonstrate diligenAlthough Carrillo arguethat he previously
requested the discovery sought (i.e., photographs from within the detentionacehteédeo surveillanc
footage), the court’s reviewf the docket demonstrates that @armever properlysought discovery
from Defendants. On May 8, 2013, Carrillo filed atimo to compel (#46), which was stricken by {
court because it was prematurely filed. Sgosmtly, on August 14, 2013, Carrillo filed a secq
motion to compel (#80), which was denied becauseilldafailed to identify the discovery at issug

(See Doc. #105).
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If the discovery that Carrillmow seeks is necesy to oppose the pending motion for summ
judgment, Carrillo is adged that he may file an appropriaipposition under Federal Rule of Ci
Procedure 56(d).

ACCORDINGLY, and for good cause shown,

IT IS ORDERED that Carrillo’s Motion for ppointment of Counsel (#176) is DENIED.

IT IS FURTHER ORDERED that Carrillo’'s Mmn to Reopen Discovery (#177) is DENIED.

NOTICE

Pursuant to Local Rules IB B-and IB 3-2, a party may objeto orders ad reports ang
recommendations issued by the magistrate judgeed@bns must be in writing and filed with the Cle
of the Court within fourteen daykR IB 3-1, 3-2. The Supreme Court Hasld that the courts of app€g
may determine that an appeal has been waived dilne tlailure to file objections within the specifi
time. Thomas v. Arn, 474 U.S. 140, 142 (1985). This circuit halso held that (1) failure to fil
objections within the specified time and (2) failurgotoperly address and birighe objectionable issug
waives the right to appeal the Dist Court's order and/or appeaictual issues from the order of t
District Court.Martinez v. Yist, 951 F.2d 1153, 1157 (9th Cir. 199B};itt v. Smi Valley United Sch.
Dist., 708 F.2d 452, 454 (9th Cir. 1983).

Pursuant to Local Special Rule 2-2, the Pldimtifist immediately filewvritten notification with
the court of any change of address. The natifi® must include proof of service upon each oppo
party of the party’s attorneyrailure to comply with this Rule may result in dismissal of the action.
e LSR 2-2.

DATED this 23rd day of September, 2014.

CAM FERENBACH
UNITEDSTATESMAGISTRATE JUDGE
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