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MARK E. FERRARIO

NevadaBarNo. 1625

KARA B. HENDRICKS

NevadaBarNo. 7743

MOOREA L. KATZ

NevadaBar No. 12007

GREENBERGTRAURIG, LLP
3773 Howard HughesParkway
Suite400North

Las Vegas,Nevada 89169
Telephone: (702) 792-3773
Fax: (702)792-9002
Email: ferrariom(5).gtlaw.com

hendricksk@gtlaw.com

katzmo@gtlaw.com

Counselfor Defendants
Variety School and Clark County School District

UNITED STATESDISTRICTCOURT

FORTHE DISTRICTOF NEVADA

JOHN PHIPPS,individually, and as Guardian
ad litem for MONTGOMERY PHIPPS;DINA

PHIPPS,

Plaintiffs,

vs.

LACHELLE DEANNE JAMES; VARIETY
SCHOOL;CLARK COUNTY SCHOOL
DISTRICT, a Political Subdivisionof the State
ofNevada; DOES I through X; and ROES I
throughX, inclusive,

Defendants.

No. 2:13-cv-00002

STIPULATEDCONFIDENTIALITY

AGREEMENTAND PROTECTIVE

ORDER

PursuanttotheStipulationcontainedhereinby andamongcounselfor Plaintiff JohnPhipps,

individually, and asGuardianad litem for Montgomery Phipps; Dina Phipps, ("Plaintiff) and

counselDefendants,Variety School and Clark County School District ("Defendants"),theCourt

hereby finds as follows:

1. The "Litigation" shall mean the above-captionedcase, John Phipps,

individually and as Guardian ad litem for Montgomery Phipps; Diana Phipps v. Lachelle Deanne
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James; Variety School; Clark County School District, et. al., in the United StatesDistrict Court,

District ofNevadaCaseNo. 2:13-cv-00002,

2. "Documents" or "Information" shall mean and include any documents

(whether in hard copy or electronicform), records, correspondence, analyses,assessments,

statements(financial or otherwise),responsesto discovery, tangible articles orthings, whether

documentaryor oral, andotherinformationprovided,served,disclosed,filed, or produced,whether

voluntarily or throughdiscoveryorothermeans,in connectionwith this Litigation. A draft ornon-

identicalcopy is a separate documentwithin the meaningof these terms.

3. "Party" (or"Parties")shall meanone party (or allparties)in this Litigation,

and theirin-houseandoutsidecounsel. "ProducingParty" shall mean any person or entitywho

provides,serves,discloses,files, or producesany Documentsor Information. "ReceivingParty"

shallmeananypersonorentity who receivesanysuchDocumentsor Information.

4. The privacy of studentswho are not partiesto theLitigation is protected

under federal law and as a school district that receives federal funding, CCSD is bound by the

Family EducationalRightsandPrivacyAct ("FERPA") and is not at liberty todisclosepersonally

identifying information of its studentswithout written consentor court order. The Parties

acknowledgethat information that could reasonablylikely to lead to admissibleevidencein this

Litigation could contain information that is protectedby FERPA. In addition, personnelfiles of

employeesinvolved in anincidentare confidentialand private in nature,and as aresult, must be

limited and protectedto protect theindividuals' fundamentalright to privacy guaranteedby the

First, Third, Fourth, Fifth, and NinthAmendmentsof the U.S.Constitution.See, El Dorado Savings

& Loan Assoc, v. Superior Court of Sacramento County, 190 Cal. App. 3d 342(1987).

Accordingly, the Partiesagreethat, in conjunctionwith pre-discoverysettlementnegotiationsor

with discovery proceedingsin this Litigation, the Partiesmay designateany Document,thing,

material, testimony, or otherInformationderived therefrom as "CONFIDENTIAL" under the terms

of this Confidentiality Agreementand ProtectiveOrder (hereinafter "Order") that shall not be

providedor madeavailableto third partiesexceptaspermittedby, and inaccordancewith, the
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provisions of this Order.Confidentialinformationincludes any informationcontainedin personnel

files of CCSD employees and/or information that has not been made public and contains trade

secret, proprietary and/or sensitive business or personal information, and/or any(personal)

informationaboutstudentsthat isprotectedby FERPA,.

5. In addition, if any party requests documents or other evidence that are subject

to FERPA, the Parties acknowledge that a Court Order requiring such .a disclosure must first be

obtained. If such a court order isgranted,and disclosure of FERPA protectedinformation is

required, the Parties acknowledgeFERPA protected information will be marked confidential

pursuantto theStipulatedConfidentialityAgreementandProtectiveOrder.

6. CONFIDENTIAL Documents shall be so designated by marking or stamping

each page of the Document produced to or received from a Party with the legend

"CONFIDENTIAL."

7. Testimonytakenat adepositionmay bedesignatedasCONFIDENTIAL by

any Party making a statementto that effect on the record at the depositionor within ten (10)

businessdays of receipt of the transcript. Arrangementsshall be madewith thecourt reporter

taking and transcribingsuch depositionto separatelybind such portions of the transcript and

depositionexhibits containing Information designatedas CONFIDENTIAL, and to label such

portionsappropriately.Counselfor thePartiesmayalsodesignateanentiredepositiontranscriptas

CONFIDENTIAL at the time of thedepositionor within ten (10)businessdays ofreceiptof the

transcript.

8. CONFIDENTIAL Informationshall be maintainedin strict confidenceby the

Parties who receive such information, shall be used solely for the purposesof this Litigation, and

shall not bedisclosedto anypersonexcept:

(a) The United States District Court, District of Nevada, or any other

court to which this matter may betransferred(the "Court"), so long as that document isfiled under

seal;
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(b) In the event of an appeal, the Nevada Supreme Court, the United

States Courtof Appeals (the "Appellate Court") and/or the United States Supreme Court (the

"Supreme Court"), so long as that document is filed under seal;

(c) Theattorneysof record in this Litigation and theirco-shareholders,

co-directors,partners,employees,andassociateswho areassistingin the Litigation (collectively

hereafterreferredto as"OutsideCounsel");

(d) A Party,or an officer, director, or employee of a Party or of a Party's

affiliate, as long as any such personagreesto be bound by the terms and conditions of this

Agreement, however, no copies should be ;

(e) Subjectto theterms of Paragraph12 below, expertsor consultants

andtheir staff, retainedby thePartiesand/orOutsideCounselin thisLitigation for the purposesof

this Litigation;

(g) Any otherperson,only if theReceivingPartyhasgivenwritten notice

to the ProducingParty of an intent to disclosespecified CONFIDENTIAL Information to said

person,who shall beidentified by name,address,phonenumber,and relationship,if any, to the

ReceivingParty, and theProducingParty has not provideda written objection to the disclosure

within ten (10) businessdays of delivery of the notification. In the event of an objection, no

disclosureshall be made pending the resolution of the objection. If the disclosure includes

information that isprotectedby FERPA, the objectioncanonly beresolvedby stipulationof the

partiesorcourtorderwhich includesaprovisionallowing CCSDto providenolessthanthirty (30)

days'notice to theparentsof thechildren that may beimplicated in any disclosure. Beforeany

personmay receive Documentsor Information pursuantto this subparagraph,he or she must

comply with the requirementsof Paragraph 12 below.

9. If a witness is providing or is provided CONFIDENTIAL Information during

adeposition,counselfor theProducingPartymayrequestthatallpersonsotherthanthewitnessand

personsentitled by this Order to have accessto the CONFIDENTIAL Information leave the

depositionroom during thatportion of thedepositionother than thecourt reporter. Failureof any

LV 419920797v2
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person to comply with such a request will constitute sufficient justification for the witness torefuse

to answer the question, or for theProducingParty to demand thatCONFIDENTIAL Information

not be provided to the witness, pending resolutionof the issue.

10. All designations of Information asCONFIDENTIAL by the Producing Party

must be made in good faith.

11. A party may object to the designationof particular Information as

CONFIDENTIAL by giving written notice to the party designating the disputedInformation. The

written notice shall identify the Information to which the objection is made. If the parties cannot

resolve the objection within ten (10) business days after the time the notice is received, it shall be

the obligation of the partydesignatingthe Information asCONFIDENTIAL to file an appropriate

motion requesting that the Court determine whether the disputed Information should be subject to

the termsof this ProtectiveOrder. If such amotion is filed within ten (10) businessdays after the

date the parties fail toresolve the objection, the disputed Information shall be treated as

CONFIDENTIAL underthe termsof this ProtectiveOrderuntil the Court rules on the motion. If

thedesignatingparty fails to file suchamotionwithin theprescribedtime, thedisputedInformation

shall lose its designation asCONFIDENTIAL and shall not thereafter be treated as

CONFIDENTIAL in accordancewith this ProtectiveOrder. In connectionwith a motion filed

under this provision, the partydesignatingthe Information as CONFIDENTIAL shall bear the

burden of establishing that good cause exists for the disputed Information to be treated as

CONFIDENTIAL.

12. While protected by this Order, anyInformationdesignatedCONFIDENTIAL

shall be held in strict confidence by each person to whom it is disclosed; shall be used solely for the

purposesof this Litigation; and shall not be used for any other purpose, including, without

limitation, use in any other lawsuit. Documents andInformationpreviouslyproduced by the parties

may bedesignated"Confidential"within 30 days after the dateof this Order.

13. With respect to outside experts orotherpersonspursuantto Paragraph7(g),

to becomean authorizedexpertor other personentitledto accessto CONFIDENTIAL Information,

LV 419920797V2
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the expertorotherpersonmustbeprovidedwith acopyof this Orderandmustsign acertification

acknowledgingthathe/shehascarefully andcompletelyread,understands,andagreesto bebound

by thisOrder. TheParty on whosebehalfsucha Certification is signedshall retain theoriginal

Certification.

14. Notwithstandingany other provision herein, nothing shall prevent a Party

from revealingCONFIDENTIAL Informationto apersonwho createdorpreviouslyreceived(asan

addressee or by wayof copy) such Information.

15. The inadvertent productionof any Information without it being properly

marked or otherwise designated shall not be deemed to waive any claim ofconfidentiality with

respect to such Information. . If a Producing Party, through inadvertence,produces any

CONFIDENTIAL Information without marking or designating it as such in accordance with the

provisionsof thisOrder,theProducingPartymay,promptlyondiscovery,furnish asubstitutecopy

properly marked along with written notice to all Parties (or written notice alone as tonon-

documentaryInformation)that suchInformationisdeemedCONFIDENTIAL andshouldbetreated

as such in accordance with theprovisionsof this Order. Each receiving person must treat such

Information as CONFIDENTIAL in accordancewith the notice from the date such notice is

received. Disclosureof such CONFIDENTIAL Information prior to the receipt of such notice shall

not be deemed a violationof this Confidentiality Agreement. A Receiving Party who has disclosed

such CONFIDENTIAL Information prior to the receiptof such notice shall take steps to cure such

disclosure by requesting return of the original document and substituting it with the properly

markedone.

16. A copyof this Order shall be shown to each attorney acting as counsel for a

Party and to each person to whomCONFIDENTIAL Information will be disclosed.

17. Nothing in this Order shall beconstruedas anadmissionor agreement that

any specific Information is or is not confidential, subject to discovery, relevant, or admissible in

evidencein any futureproceeding.
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18. If CONFIDENTIAL Information is containedin any brief or other paper to

befiled in thepublic recordof the Court by a Party, theCONFIDENTIAL Information will be

redacted from such brief or other paper and shall be appropriately marked andseparatelyfiled in a

sealedenvelope. Theenvelopeshall setforth on its face the case caption, the title of thepaper,a

notationthat the paper isfiled underseal,and the title and date of theCourt Orderauthorizingthe

paperto befiled underseal. When e-filing, a Partyshall file a 1-pagecover sheetstatingthat the

CONFIDENTIAL Informationwase-filed underseal, andthendeliver the aforementionedenvelope

containing the CONFIDENTIAL Information to chambers and/or to the clerkof the Court. Upon or

before tendering suchCONFIDENTIAL Information to the Court for filing, the Party shallfile a

motion with the Court to obtain leave to file it under seal. Such motion shall be made in

compliancewith applicableCourt Rules. If such leave is not timelyobtained,then theParty

desiring to file theCONFIDENTIAL Information shall confer in good faith with theProducing

Party to determine how suchInformation otherwise may be provided to the Court. If the Court

ultimately refuses to allow suchInformation to be filed under seal, then it may be filed not under

seal. The foregoing shall not apply to CONFIDENTIAL Information submitted to the Court in the

parties'ConfidentialSettlementStatements, if applicable.

19. This Order shall not be construed to prevent any Party from making useof or

disclosing Information that was lawfully obtained by a Party independentof discovery in this

Litigation, whether or not such material is also obtained through discovery in this Litigation, or

from using or disclosing its own CONFIDENTIAL Information as it deems appropriate.

20. If either Party becomesrequired by law, regulation,or order of a court or

governmental entity to disclose any CONFIDENTIAL Information that has been produced to it

underthe termsof this Order, such Party willreasonablynotify the otherParties, in writing, so that

the original ProducingParty has an opportunity topreventor restrict such disclosure. The Party

requiredto discloseany CONFIDENTIAL Information shall usereasonableefforts to maintainthe

confidentiality of such CONFIDENTIAL Information and shall cooperatewith the Party that

originally producedthe Information in its efforts to obtain a protectiveorder or other protection

LV 419920797v2
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limiting disclosure;however,theParty requiredto disclosetheInformationshall not berequiredto

seekaprotectiveorder orotherprotectionagainstdisclosurein lieu of, or in theabsenceof, efforts

by the Producing Party to do so.

21. Uponterminationof thisLitigation, either by settlement or otheraction,any

Party and itscounselthatobtainedCONFIDENTIAL Information throughdiscoveryshall, upon

request,return all suchCONFIDENTIAL Information to theProducingParty or certify as to its

destruction. Counsel may retainCONFIDENTIAL Information solely forarchival purposes.The

restrictionsof this Protective Order shall apply to Counsel for as long as they hold such archival

Documents.

22. The obligation to treat all Information designated asCONFIDENTIAL in

accordancewith the terms of this Order and not to disclosesuch CONFIDENTIAL Information

shall survive any settlement or other terminationof this Litigation.

23. The inadvertent productionof any Information during discovery in this action

shall be without prejudice to any claim that such Information is subject to theattorney-client

privilege or is protected fromdiscoveryasattorneywork product. No Party shall be held to have

waived any rights by suchinadvertentproduction. Upon notification of inadvertentproduction,the

receivingParty shall not use or divulge the contentsof such Information unless subsequentlyagreed

to by the Producing Party or permitted by the Court. Any such inadvertently produced Information

shall be returned by the Receiving Party within three business daysof any written requesttherefore.

The Receiving Party retains the right tochallengethe Information as notprivileged or otherwise

protected anddiscoverable.

//

//

//

//

//

//
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24. ThePartiesmayseekmodificationof this Order by theCourtat anytime, by

stipulation or for good cause.

IT IS SOSTIPULATED.

Dated this25thday of January,2013.

GreenbergTraurig,LLP

/s/MarkE. Ferrario
Mark E. Ferrario

NevadaBarNo. 1625

KaraB. Hendricks

NevadaBarNo. 7743

3773 HowardHughesParkway
Suite400North
Las Vegas,Nevada89169
Counselfor Defendants Variety School
and Clark CountySchool District

IT IS HEREBYORDERED.

ORDER

DATED this dayof January, 2013.

Datedthis 25th dayof January,2013.

TheCobeagaLaw Firm

/s/J. Mitchell Cobeaga
J. Mitchell Cobeaga

NevadaBarNo. 0177

550EastCharlestonBoulevard

SuiteD

LasVegas,Nevada89104
Counselfor Plaintiff

UNITED STATESDISTRICTCOURTJUDGE
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IT IS ORDERED that the parties' Stipulated Protective Order is APPROVED with the 
exception of Paragraph 18.  Paragraph 18 is NOT APPROVED. 
 
Dated this 28th day of January, 2013. 
 
 
                                                            _____________________________________ 
                                                            Peggy A. Leen 
                                                            United States Magistrate Judge


