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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

* k% %

MARTIN MARTINEZ, Case No. 2:13-CV-00003-APG-VCF
Plaintiff,
ORDER
V.
(Dkt. #22)

UNIVERSITY MEDICAL CENTER,

Defendant.

Defendant University Medi¢&enter (“‘UMC”) seeks sumany judgment on Plaintiff
Martin Martinez’s claims for disability disicnination and failure to accommodate under the
Americans with Disabilities Act (“ADA”), realiation under the ADAand state tortious
discharge. UMC argues | shdulismiss Martinez’'s ADA claims related to events Martinez
never reported to the Equal Employment Opaty Commission (‘EEOC”) because Martinez
failed to exhaust administrative remedies. Olslso urges me to grant summary judgment on
Martinez’s ADA claims arising from a Decemlier2011 incident which Martinez did report to
the EEOC, because at that time Martinez’s injuag considered temporary and he therefore W
not covered by the ADA. UMC further assdttat Martinez suffered no adverse employment
action, and Martinez did not request an accomrtiaaan association wi the December 1
incident. Additionally, UMC argues no compensgtor punitive damages are available for an
ADA retaliation claim as a matter of law, apdnitive damages are not awardable against UM
as a governmental entity for any claim.

Martinez responds that he adequately esked all of his ADA claims. Martinez
contends he indicated in his EE@harge that he was complisig about continuing violations,
and he kept the EEOC apprised of developmentssicase, including hiermination. Martinez
thus argues his allegations abeuents after the December 1 incitleeasonably could have beg
expected to grow out of the EEX original investigation. As to the December 1 incident,

Martinez argues he was covered by the ADA beedlus anti-retaliatioprovision protects any
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individual who opposes an actractice that violates the ADAyen if that person is not
disabled. Martinez also contends he suffeaae adverse employment action because he was
suspended when he refused to perform activitiasviolated his doctor’s work restrictions.
Martinez disputes that competsy and punitive damages are aotardable for ADA retaliation
claims. Martinez abandons his st&w tortious discharge clain{Dkt. #25 at 5 n.2.) | grantin
part and deny in part UMC’s motion.

|. Background

Martinez worked as a warehousehnician at UMC, a job vith required heavy lifting.
(Dtk. #22-1 at 1; Dkt. #25-1 at 2; Dkt. #26at 3.) On August 4, 2011, Martinez suffered a
hernia and an L5-S1 disc pragran while lifting boxes in the waheuse. (Dkt. #22-1 at 1; Dkt.
#25-1 at 2.) Martinez was placed on temppraodified duty with no lifting over 10 pounds, no
repetitive bending, and no climbing. (Dkt. #22-2gt Martinez filed a worker’s compensation
claim for these injuries thgame date. (Dkt. #25-1 at 2.)

UMC and Martinez entered into a modified duty work contract to commence on
September 12, 2011. (Dkt. #22-1 at 5.) Urttlercontract, Martinewas given a 90-day
assignment with the central supply departmentenctmical lab to perfan work consistent with
his doctor’s restrictions. Id.)

On December 1, 2011, Martinez was workinghea blood bank mail room, and he bega
talking on his cell phone. (Dkt. #2Rat 10; Dkt. #22-2 at 1.) Shortly thereafter, he received §
phone call from Karen Edwards, the manager digdagy. (Dkt. #22-1 at 1@kt. #22-2 at 1.)
Edwards advised Martinez that he needed ttopa duties related to the third floor tubing
system. (Dkt. #22-1 at 11; Dkt. #25-1 at Rpartinez previously hadiorked with the tubing
system and knew he could not do as Edwards askealise that work strained his back. (Dkt.
#22-1 at 12; Dkt. #25-1 at 2.) He told Edwatte would not do those tasks because it would
result in back pain and would violate his domrders. (Dkt. #22-2 dt.) Edwards advised
Martinez that because he could not do the job tdesksyould be transferred. (Dkt. #22-2 at 1.)

Martinez also states Edwards suspended [iiDkt. #25-1 at 2.) Mdimez then contacted
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worker’'s compensation personnel who previously baen helpful to him. (Dkt. #22-2 at 1.)
They advised him to clock out and go home beedhere was no otheght duty for Martinez to
perform at the moment, and he would batacted when something was availablel.)

According to Martinez, he remained orspansion from December 1 through January 4
2012. (Dkt. #25-1 at 2.) According to UMC’'soeds, Martinez did not appear for work on
December 8, 9, or 14, and he was suspended for three days for his unexplained absenteeis
(Dkt. #22-2 at 5.) On December 13, 2011, Martinet adetter to Jamedumford, director of
human resources, complaining about Edwardadcict and indicating he believed he had been
discriminated against on the basis of age,,rand disability. (Dkt#22-2 at 1-2, 9.)

On January 13, 2012, Martinez filed a chargdis€rimination with the EEOC. (Dkt.
#22-2 at 9.) Martinez marked the boxes onctii@ge form to indicate he was alleging
discrimination based on national ongdisability, and retaliation.ld.) Martinez identified the
beginning date of the alleged discriminatooynduct as December 1, 2011, and the latest date
the date he filed the chargdd.] Martinez checked the box oretform indicating his charge
related to “continuing action.”ld.)

In the fact section of his charge, NMaez described the December 1, 2011 incident
regarding Edwards’ request that Martinez perfdirties that violated his doctor’s restrictions
and his response that performing the tasks would injure Hdr). ©n the form, Martinez wrote
that Edwards “became angry and suspended me from working in the mail rddh.Hé¢ also
indicated that he told UMC’s human resourclesu the incident, but &re was no investigation,
he was told Edwards “did nothing wrongricaMartinez would remain on suspensiofd.)(

On January 5, 2012, UMC and Martinez erdareo another modified duty work
contract, placing Martinein the engineering department. k{D#22-2 at 10.) Martinez worked
light duty in the engineering departmentaigh April 4, 2012. (Dkt. #25-1 at 3.) Martinez
requested leave under the Fanatyd Medical Leave Act from April 5 to June 4, which UMC

approved. (Dkt. #22-2 at 11-12; Dkt. #22-3 at 1.)

bIM.
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On June 5, 2012, UMC sent Martinez adethdicating that because his medical
condition remained unchanged andritez confirmed he would not [@ble to return to work,
Martinez was “a candidate for a medical separatig®Kt. #22-3 at 2.) Under UMC’s medical
separation process, UMC would “conduct a 30 waglday job search favailable alternative
work for which [Martinez] may qualify and caoerform with or without an accommodation.”
(Dkt. #22-3 at 2.) Martinez applidor numerous jobs at UMC, bhe did not obtain any of thosg
jobs. (Dkt. #22-1 at 15-28; Dkt. #22at 18; Dkt. #25-1 at 3-4.)

On July 23, 2012, UMC indicatebat Martinez had exhausted availableleave and was
not able to accept another position. (Dkt. &2&t4.) UMC therefore suspended Martinez
“pending medical separation.ld) UMC advised Martinez thgursuant to the applicable
collective bargaining agreement, Martinez haddays to file a grievace or his employment
would terminate. Il.) No grievance was filed and UM€rminated Martinez’s employment on
August 7, 2012. I4. at 5.)

Martinez did not file a separate chargealsicrimination with te EEOC relating to his
efforts at finding another job &MC that would reasonably aaoonodate his disability, nor did
he file a charge relating to his separation fronpleyment. Martinez contends he kept in conta
with the EEOC regarding his January 13 chaagel, forwarded to the EEOC documents relatin
to his termination. (Dkt. #2%-at 5; Dkt. #26 at 23-31.pn September 21, 2012, Martinez
requested a right to sue letter from the EEQ@Qkt. #25-1 at 5; Dkt#26 at 33.) The EEOC
issued a right to sue letter on Octobe?2®12. (Dkt. #25-1 at 6; Dkt. #26 at 35.)

Martinez filed the present lawsuit on Janu2yp013 asserting threeagins. (Dkt. #1.)
First, Martinez brings a claim for disabilitgscrimination under the ADA arising from the
December 1 incident, his efforts to find anotpesition at UMC, and his eventual separation

from employment. Second, Martinez alleges OUkétaliated against him for his refusal to

perform work that would violate his doctor'sstections on December 1, 2011, and for filing hig

January 2012 EEOC charge. Finally, MartinezgateUMC discharged him for filing a worker’s

compensation claim in violation of Nevada state law.

\1%
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II. Exhaustion

A plaintiff must file a timely charge witthe EEOC or a state agency empowered to
investigate such charges before bringing suidiw®DA claim in federal court; otherwise the
claim is statutorily barred as unexhaustdiisson v. City of Mes&03 F.3d 947, 953 (9th Cir.
2007);Josephs v. Pac. Be#d43 F.3d 1050, 1061 (9th Cir. 2006¢e alsat2 U.S.C. § 2000e-
5(b). The Court may not consider incidentslsicrimination not inalded in an EEOC charge
“unless the new claims are like reasonably related to thikegations contaied in the EEOC
charge.”Lyons v. England307 F.3d 1092, 1104 (9th Cir. 2002) (quotation omitted). A claim
like or reasonable related to allegations in an EEOC charge if the claims “fell within the sco
the EEOC'’s actual investigation or an EEOC itigedion which can reasohly be expected to
grow out of the charge of discriminationd. (quotation and emphasis omitted). To make this
determination, the Court considéagtors such as “the allegedsmof the discrimination, dates
of discriminatory acts specified within the char perpetrators of discrimination named in the
charge, and any locations at which distnation is alleged to have occurreBireeman v.
Oakland Unified Sch. Dist291 F.3d 632, 636 (9th Cir. 2002) (quotation omitted).

The “crucial element” of the charge is its factual statemén¢quotation omitted).
Because EEOC charges are prepared by layme@,ahe construes the charge’s language with
“utmost liberality.”Id. (quotation omitted). However, “thei®a limit to such judicial tolerance
when principles of noticenal fair play are involved.ld. A plaintiff does not have “an unlimited
license to extend his claiendlessly beyond the bounds and parameters encompassed by th
administrative charge” by asserting his claimsilddhave fallen withirthe scope of the EEOC'’s
investigation which reasonably could be expected to grow out of the changeston v. United
Parcel Serv., In¢.587 F.3d 27, 32 (1st Cir. 2009). Allowingwarranted extensns of the scope
of the investigation “would effectively nullifthe administrative exhaustion requirement and
convert it into a simple notice requirement teane claim may be bught, thereby depriving
employers of the opportunity tesolve issues at an eagfage and rendering the EEOC (and

state-level equivatgs) superfluous.id.; see alsdNat'l R.R. Passenger Corp. v. Morga&s86

pe of
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U.S. 101, 113 (2002) (stating that “[e]ach discdegeriminatory act startas new clock for filing
charges alleging that act”).

Here, Martinez claims that UMC (1) failed teasonably accommodate his disability by
finding him a permanent light duty job or by gigi him an indefinite leave of absence, (2)
discriminated against him by terminating him, #Bgretaliated against i for filing the January
2012 EEOC charge. These claims are not sufficidikédyor reasonably relad to the allegations
in Martinez’'s January 2012 EEOC charge to eshéhese claims. Although all of his claims
allege disability discrimination, the EEOC chargéerred only to the December 1, 2011 incident
and UMC'’s alleged initial refusal to investigaghe December 1 incident. The perpetrator
identified in the charge was Edwards in gahology department, and Martinez stated in the
charge that he had been trarséd to another department omJary 5. Martinez selected the
“continuing violation” box on the @rge form, but he did not afje facts supporting a pattern or
practice of alleged discriminatory conduct. Ntat’'s charge referencedsingle incident by a
manager in a department in which he no lorvgerked by the time he filed his charge. A
reasonable EEOC investigationMértinez’s charge would not have encompassed the discrete
acts related to Martinez’s claims that UM@bsequently failed to accommodate Martinez’s
disability as Martinez attempted to find anet job he could perform at UMC, and then
terminated his employment when ¢w®uld not find a suitable position.

Martinez’s argument that he fiethe EEOC apprised of developments in relation to his
employment is insufficient to satisfy the exlsion requirement. Manez did not amend his
original charge and he presents no authoritythie proposition that providing documents to the
EEOC suffices to put the EEOC on notice thaisiiding new charges related to different,
discrete acts of alleged discrimination. Suchlawould allow plaintiffsto avoid requirements
for filing a charge, including that the charge be filed “in writing under oath or affirmation,” and
that the charge be served oe fherson against whom the charge is made 42 U.S.C. 88 2000e-

5(b), (e). Additionally, Martiez deprived the EEOC of an opponity to investigate any new
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charges. Martinez provided the EEOC documegitded to his termation on September 10,
2012, and requested a right to sue letter from the@®@E@&ven days later. (Dkt. #26 at 23-32.)

Exhaustion is required not only advise the EEOC of the aiges, but also to put the
employer on notice of alleged discrimination analtow the employer an opportunity to addreg
any such issues before the matter escalates to litigehee.eong v. Potter347 F.3d 1117,
1122 (9th Cir. 2003). Martinez’s decision not to Glegarges in relation tine alleged failure to
accommodate and subsequent termination dighraaide UMC any notice that he was claiming
disability discrimination in relation to thesetians or inactions on UMG' part until Martinez
filed the Complaintn this action.

At bottom, Martinez is contending that besaune made one charge of disability
discrimination about a single incident, any subsatiaets of alleged disability discrimination by
the same employer, even if of a differentuccter and initiated by different employees in
different departments in responselttierent factual scarios, would fall witin the scope of the
EEOC'’s investigation which reasonglglould be expected to grow caitthe initial charge. Such
a rule would obviate the exhaustirequirement and deprive both the EEOC and the employ€|
the opportunity to investigatnd respond to new charggSonsequently, Martinez’'s ADA
claims related to events after the Decemb, 2011 incident arbarred as unexhausted.

[11. December 1, 2011 Incident

In counts one and two of his Complaint, Martinez alleges UMC discriminated and
retaliated against him by suspemglihim in response to his reflisa perform work outside his

doctor’s restrictions after heféered a disabling injury. UM@rgues Martinez was not disabled

at the time of the December 1, 20b&cause his injury was considered temporary at that time}|

UMC further asserts that even if Martinezsa@vered by the ADA, he did not request an
accommodation in association with the December 1 incident, and he suffered no adverse
employment action. Finally, UMC argues no congagary or punitive dangges are available for

an ADA retaliation claim as a matter of law.

bS
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Summary judgment is appropriatehe pleadings, depositionanswers to interrogatorieg
and admissions, and affidavits demonstrate “tieen® genuine dispute as to any material fact
and the movant is entitled to judgment as a mafteaw.” Fed. R. Civ. P56(a), (c). A factis
material if it “might affect the outime of the suit undeéhe governing law.Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). An issue is gasauf “the evidence is such that a

reasonable jury could return a verdict for the nonmoving pady.”

1

The party seeking summary judgment bears tii@litburden of informing the court of the
basis for its motion, and identifyy those portions of the record that demonstrate the absence of a
genuine issue ahaterial factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden
then shifts to the non-moving party to go beytimel pleadings and set forth specific facts
demonstrating there is a genuissue of material fact for trigkairbank v. Wunderman Cato
Johnson212 F.3d 528, 531 (9th Cir. 2000). The Court views all evidence and inferences which
may be drawn therefrom in the light stdavorable to the non-moving par@ames River Ins.
Co. v. Hebert Schenk, P,623 F.3d 915, 920 (9th Cir. 2008).

Title 42 U.S.C. § 12112(a) prohibits discrimination against “a qualified individual on the
basis of disability in regard job application proatures, the hiring, advaement, or discharge
of employees, employee compensation, job trainind,aher terms, conditions, and privileges |of
employment.” To prevail on a disability distination claim under § 12112(a), a plaintiff must
show “he is (1) disabled under the Act, (2) aldjed individual with a disability, and (3)
discriminated against becsaiof the disability.Bates v. United Parcel Serv., In611 F.3d 974,
988 (9th Cir. 2007) (citation andtarnal quotation marks omitted).

The ADA also prohibits retaliation “agairsty individual becaussuch individual has
opposed any act or practice made unlawful byadhapter or because such individual made a
charge, testified, assisted, or participatedng manner in an investigation, proceeding, or
hearing under this chapter.” 42 U.S.C. § 12203{a) establish a prima facie case of retaliation

under the ADA, the plaintiff must show that) (ie engaged in a pegted activity; (2) he

—

suffered an adverse employment action; and (Busal link exists between the protected activjty
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and the adverse employment actiBrown v. City of Tucsqr836 F.3d 1181, 1186-87 (9th Cir.
2003).
A. Temporary Disability

UMC argues Martinez was not covered by the ADA at the time of the December 1
incident because his injury #iat point was considered tempoy. Martinez does not respond tq
this argument. However, UMC has failed to meetnitial burden of estaishing it is entitled to
judgment as a matter of law on this basiBvIC relies on case law that pre-dates the 2008
amendments to the ADA. “Under the 2008 ameeawlis, a person with an impairment that
substantially limits a major life activity, or a recatione, is disabled, even if the impairment is
‘transitory and minor’ (defined dasting six months or less)3ogos v. AMS Mech. Sys., Inc.
737 F.3d 1170, 1172-73 (7th Cir. 2013) (cité®)U.S.C. § 12102(3)(B); 29 C.F.R.
8§ 1630.2(j)(1)(ix)). See als@9 C.F.R. Pt. 1630, App. at Section 1630.2(j)(1)(ix) (“[A]n
impairment does not have to last for more thamsinths in order to beonsidered substantially
limiting under the first or the second prong of th&rdgon of disability. For example, as noted
above, if an individual has abk impairment that results ax20-pound lifting restriction that
lasts for several months, he is substantially limited in the major life activity of lifting, and
therefore covered under the first pgoof the definition of disabift”). By failing to address the
2008 amendments, UMC has not met its initialdewr of establishing Martinez was not covereq
by the ADA at the time of the December 1 incidéué to a temporary injury. | therefore deny
UMC'’s motion on this basis.

B. Reasonable Accommodation

Discrimination under the ADA can inclu@da employer “not making reasonable
accommodations to the known physical or mentatéitions of an otherwise qualified individual
with a disability who is an applicant or employaaless such covered entity can demonstrate
the accommodation would impose an undue hardstipe operation of the business of such
covered entity.” 42 U.S.C. § 12112(b)(5)(A). Geally, an employee mustitially request an
accommodatiorBrown v. Lucky Stores, In@246 F.3d 1182, 1188 (9th Cir. 2001). However,
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under some circumstances, “the interactivapss for finding a reasonable accommodation m
be triggered by the employer’s recognition o tieed for such an accommodation, even if the
employee does not specifically make the requést.This duty may be triggered if the employe
“(1) knows that the employee has a disapil{) knows, or has reason to know, that the
employee is experiencing workplace problems bseat the disability, and (3) knows, or has
reason to know, that the dishty prevents the employdeom requesting a reasonable
accommodation.td. (quotation omitted).

UMC argues no genuine issue of fact rem#nas Martinez did not request a reasonable
accommodation in relation to the December 1 incidemd, in any event, the decision to transfe
him to another department where he dgurform light duty work was a reasonable
accommodation. It is unclear whether Martinegreasserts a claim for discrimination based o
a failure to accommodate in relation to thecBmber 1 incident, as Martinez does not respond
this argument. There is no evidence Matimad a disability which prevented him from
requesting a reasonable accommodation. Acoglgi UMC had no obligation to initiate the
interactive process in relation tiee December 1 incident. Martinez points to no evidence in t
record raising a genuine issue of material fact that he requested an accommaodation in relaf
the December 1 incident, and he presents nd &&gament in support. | therefore will grant
UMC’s motion for summary judgment on MartineZ®A claim in relation to the December 1
incident to the extent it isased on a failure to prale a reasonable accommodation.

C. Adverse Employment Action

UMC contends it did not suspend Martinez and its decision to transfer him from the |
does not constitute an adverse employmentmactiartinez responds that Edwards suspendeq
him when he refused to perform work tlaguld violate his doctos work restrictions.

A suspension is an adverse employment ac@ay.of Tucson336 F.3d at 118 Raad v.
Fairbanks N. Star Borough Sch. Djs223 F.3d 1185, 1196 (9th Cir. 2003). UMC contends it

not suspend Martinez based on his refusal tooparfvork in the lab, and UMC argues Martinez

was on leave for most of the time he allegesvas suspended. UMC admits it suspended
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Martinez for three days based on Martinez failinghtow up at a new assignment. (Dkt. #22-2
5.) However, UMC presents no evidence thatlvised Martinez of the new assignment.
Moreover, Martinez states, under oath, that Ed&guspended him and that he remained on
suspension from December 1, 2011 through Janu&@&§14&. (Dkt. #25-1 at 2.) At this stage of
the proceedings, | must accept Niagtz's version of the facts &sie. | therefore deny UMC'’s
motion to the extent it is based @ck of an adverse employment action.
D. Compensatory and Punitive Damages
Compensatory and punitive damages areamatlable for an ADA retaliation claim.
Alvarado v. Cajun Operating Co688 F.3d 1261, 1264-70 (9th Cir. 2009) (citing 42 U.S.C.
88 12203(c), 2000e-5(g)(1)), 1981a(a)(2)). Additipnagunitive damages may not be recovers
against a government, government agencppdtical subdivision for an ADA violation. 42
U.S.C. § 1981a(b)(1). UMC is a governmemtality. (Dkt. #1 at 1-2; Dkt. #6 at 2.)
Accordingly, | grant summary judgment in WV favor to the extent that Martinez cannot
recover compensatory or punitive damages vafipect to his retaliation claim, and cannot
recover punitive damages with respecdhi®disability discrimination claim.
E. StateLaw Tortious Discharge
Martinez has abandoned his state law tortiossldirge claim. | therefore grant summa
judgment in UMC'’s favor on Martinez&ate law tortious discharge claim.
F. Insufficiently Briefed | ssues
In its motion, UMC sets forth as undispufedts that there is no evidence Martinez
engaged in ADA protected activity and there is no evidence that a non-disabled employee
treated more favorably. (Dkt. #225&t.) UMC also states thatefe is no evidence the transfer
decision was discriminaty or retaliatory. Id. at 15.) However, UMC cites no law regarding &
prima facie retaliation claim, what constitufgstected activity under ¢hADA, or pretext and
the burdens at summary judgment on a retaliatiam. Additionally, UMC does not explain th¢
significance of its statement thiere is no evidence non-disabkdployees were treated more

favorably. To the extent UMC intended to missues regarding whether Martinez engaged in
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protected activity or established pretext forreisliation claim, or whether he established
disability discrimination in relation to the Decbar 1 incident by showing disparate treatment,
UMC failed to file points and authorities in support of these contentmaktherefore consents
to denial of the motion. LR 7-2(a), (d).dditionally, by failing to present factual and legal
support for its motion, UMC failed to mei¢s initial burden under Rule 561 therefore decline
to address these issues.

V. Conclusion

IT IS THEREFORE ORDERED that Defendasmiversity Medical Center’'s Motion for
Summary Judgment (Dkt. #22)hereby GRANTED in part and INHED in part as set forth

more fully in this Order.

DATED this 26th day of January, 2015.

ANDREWP.GORDON

UNITEDSTATESDISTRICT JUDGE

! Martinez’s response brief similarly lacked fzattand legal support, but because UMC failed t
meet its initial burden with respecttttese issues, | need not address them.
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