Small et al v. University Medical Center of Southern Nevada Doc. 152

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

DANIEL SMALL, et al., :
Plaintiffs, : Casélo. 2:13-cv-00298-APG-PAL

VS. : ORDER
UNIVERSITY MEDICAL CENTER OF

SOUTHERNNEVADA
Defendant,

This Order memorializes the oral rulingsade at the informal E-Discovery Special
Master hearing held on March 10, 2014.

The court has been conducting at least mmgnstatus, case management and dispute
resolution conferences in thisase since June 25, 2013. Counselered into a stipulated
Electronically Stored Information Protocol dfarch 18, 2013 (Stipulation Dkt # 77) , which|the
court approved in an Order (Dkt #79) enteitdarch 20, 2013. Althagh the stipulation was
drafted and proposed by former counsel for Ddéat UMC, UMC has repeatedly claimed [that
it has not been able to complytlwits terms, and that the terrakthe protocol and order are foo
onerous. As a result, the parties have hadiptel prolonged ESI disputes. UMC has yet to
produce responsive ESI discovery in accordanitk the stipulated ESI protocol its counsel
proposed. After multiple hearings and orders toeam the problems the cddmally indicated at
a hearing on January 21, 2014 that if UMC Inatl resolved its EStollection and production
problems by the following hearing the court woalgpoint a Special Master. See Minutes, ( Dkt
# 143).

At the February 11, 2014 status and dispesolution conferencthe court found that
UMC had yet to comply its ESI discovery obligas and indicated that a Special Master would
be appointed. The court gave counsel two weeksdet and confer in an effort to agree on a
mutually acceptable candidate to serve as i@pbtaster. The parties submitted two names and
the court selected Daniel Garrie. See Ot # 149). The parties having had notice and an
opportunity to be heard, the Court now APPO8\as Special Mastddaniel Garrie 6506 3yd
Ave, Suite C, Seattle WA 98117.
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This appointment is made pursuant to FedCR. P. 53 and the inherent authority of

Court. As Rule 53 requires,diCourt sets out below the duties and terms of the Special

the

Master

and reasons for appointment, and ORDERS the 8pklaster to “proceed with all reasonable

diligence.” Fed. R. Civ. P. 53(b)(2).

The Special Master is hereby directed tocpex with all reasonable diligence to perform

the duties set forth herein, as well as any additional duties which the Court in its discre

provide by further order.

1.

SPECIAL MASTER’S DUTIES
The Special Master is directed to resolve the parties’ multiple ESI discovery
disputes discussed in the Joint Status Report (Dkt. #148).
The Special Master shall undertake an investigation that is limited to the
custodians identified by the parties in prior proceedings. In performing this
investigation, the Special Master will be allowed to engage and direct additional

resources as he may reasonably deem necessary.

The investigation will generate a report that the Special Master will file wi
Court. The report will address the scopeh# collection and thprocesses used

perform the collection. It will also olude a detailed chain-of-custody for

evidence items collected to date by Defaridalt will also provide the following

information: (i) a detailed descriptionf the computer hardware (e.g., lap

[ion may

th the
to

all

top,

tablets, desktops), systems, networkgpligations, and software used, owned, or

controlled by University Medical Center 8buthern Nevada (“UMC”) from July

1,

2010 to the January 1, 2013; (ii) an accaumtof all electronic mail applications,

personal and office applications, and mgssg applications, and how they were

used by the identified custodians; (iii)liat of computers or devices, compl
networks, or other hardware that ntzgve been used to generate, receiv
store any data relevant to the subject matter of this litigation; (iv) a d
description of all backups performed on computer systems and the identity
backups currently in existence, includitigeir physical locatins, their custodiar

their dates of creation, contents, and meymes. The report will also identify a

iter

e, or
etailed
of any

1S,

ny



backup media and data that has beenedrasopied over, destroyed, or other
altered since the commencement of this litigation.

The Special Master shall issue specific findings of fact concerning whether UMC
withheld, deleted, destroyed or permitted to be destroyed, information,
documents and electronically store information (“ESI”) that it was legally obligated
to maintain in connection with this lawsuit, and whether any such information,
documents or ESI that formerly existed either in usable or reasonably retrievable
form was withheld, deleted or overwritten by UMC. Should the Special Master
determine that UMC did not retain and safeguard responsive documents,
information or ESI in usable or reasonably retrievable form, then the Special
Master shall undertake a further investigation to determine whether such
documents, information or ESI are responsive and can be recovered or
reconstituted, and recover such responsive ESI.

The Special Master shall examine the adequacy of UMC’s efforts to preserve and
retain information, documents and ESI related to the claims at issue in this lawsuit,
including but not limited to the adequacy of UMC’s document retention policies
and procedures, the existence of any directives to UMC employees to keep and
maintain documents, including ESI, and/or not to destroy documents including ESI
(i.e., litigation hold notices or orders), and any other affirmative preservation
efforts made by UMC (collectively “UMC’s retention practices”). The Special
Master shall make specific findings concerning, among other things: a timeline
detailing UMC’s retention practices; a determination as to the adequacy of UMC’s
retention practices and the litigation hold notice or order; a finding as to whether
the scope of UMC preservation efforts were reasonable and in good faith; and the
extent to which UMC or its counsel audited document and data retention
compliance, or otherwise took affirmative steps to ensure all relevant evidence
was preserved.

The Special Master shall examine whether UMC’s actions in defending this case

contributed in any way to the alleged failure to maintain relevant evidence,

vise

including but not limited to an examination of Defendant’s pre-litigation



communications about the scope of their claims, and the date that Defendant first

became aware of potential document preservation issues.
6. The Special Master shall examine whether UMC’s current preservation efforts are

reasonable and comply with UMC on-going preservation obligations.

REPORTS AND RECOMMENDATIONS
During the course of the SpatiMaster investigation angeview of the evidence and
arguments of the parties, the Special Mastelt phapare and file on the docket, a weekly status
update. The Special Master also shall filReport and Recommendaticontaining findings of
fact and conclusions of law concerning the disposition of the multiple ESI discovery disputes
discussed in the Joiftatus Report (Dkt. #148).
The parties will be provided twenty (14lays from the filing of the Report and

Recommendation in which to file objections te tReport. The Special Master’s findings of [fact

and conclusions of law will be reviewed novo by the Court.

SPECIAL MASTER AUTHORITY
The Special Master shall hatke authority to regulate the proceedings necessary to
perform the assigned duties, and to take all apfa@omeasures to perform fairly and efficiently
the assigned duties. The Special Master mayl helarings, issue subpoenas to third-parties
found to possess relevant information and/spoasive ESI, and may impose any non-contempt
sanction provided by Rule 37 or 45 against pasty by written order, and may recommend to
the Court contempt sanctions againpagy and sanctioregainst a nonparty.
SPECIAL MASTER COMMUNICATIO N WITH COURT AND PARTIES
At an informal hearing conducted in chambers with counsel for the parties, their
representative and consultants On March 10, 2014 the court inqurettier counsel woyld
prefer that all communications with the Spedister be in the presence of both sides and on
the record, recorded by stenograpbr other means. Both sidagreed that itvould be more
efficient and cost effective to allow informalk parte communications The parties having
consented, the Special Master shall be empowered to communicateaopaate basis with a

party or the Court as and to the extent the apdtaster determines necessary to maintain the

confidentiality of trade secredr proprietary information, if i@y, concerning the operations of



to which the Special Mastéas been empowered to act.
TIME LIMITS

The Special Master shall prepare andtie Report and Recommendation with the C

reasonable cause for requiring additional time.
COMPENSATION

Defendant shall have untMarch 28, 2014to deposit $25,000 with the Clerk of
Court who shall maintain a Master’s trumtcount. The $25,000.00 shall be retained ir
Master’s trust account pendingtharized disbursement necessitated by fees and ex
incurred by the Master appointed herein.

The Master shall submit statements to the Couth copies to the parties, detailing
work done, the hours spent, routine costs incurred, and other expenses, including
consultants as may be required. The Masteall also submit a pposed order directi
disbursement by the Clerk of Court. The Defendghall be responsible for fees, costs
expenses incurred by the Master witthe scope of this appointment.

In the event that the sunis the Master’s trust accousthould become inadequate

cover the anticipated fees and expenses of thadyljahe Master may request the Court to
to deposit the additional sumgarthe Master’s trust account.
The Court sets the rate of the Master'spensation at $385 per hour. The Master

also be reimbursed for reasonable expensekiding amounts incurred in employing of

case, the Court shall enter an Order clmay@ill costs and expess of the Master.

SO ORDERED:
Pe . Leen . m

United States Magistrate Judge

Dated this 14th day of March, 2014.

UMC systems. The Special Masteay communicate with the Cowet parte on all matters as

persons to provide clerical, setarial and stenograpghassistance. Upon fiheermination of the

ourt
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