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Resulting In The Loss Of Responsive ESL...........cccccceeeeennn.

UMC’s Production And Collection Was Riddled With
Problems Failures By UMC’s Electronic Discovery

Consultant In Production And Collection.........ccoocovveeveoeiiiieiann

(@) UMC ESI Vendor Did Not Make A Complete Copy Of
The Collection Or Complete Requisite ChairOf-

Custody Paper WOork ...........uuueiiiiiiiein

UMC’s Production And Collection Was Riddled With
Problems Failures By UMC’s Counsel In Production And

COllBCHION e

UMC Made Multiple Misrepresentations In These Proceedings As To
The Existence Of Relevant ESIRepositories, UMC’s Ability To

Produce Summary Spreadsheets Via Kronos And The Completeness

Of The Production Of DOL Documents Submitted In These

Proceedings
1.

2.

UMC Made Multiple Misrepresentations In These Proceedings
UMC Custodians Lied About, Or At Best Failed To Disclose,
Several Key ESI Repositories To LBBS And Special Master
Garrie, Of Which Were Later Proven To Contain Relevant ESI

(@) Key Timekeeping Systems Clarity, Crime Star,
TeleTracking, And GRASP Were Only Disclosed To The
Special Master More Than Three Months Into The

e oot =T=To [ 0T 1

) Clarity Timekeeping System Was Used By Opin
Plaintiffs, Contains Responsive ESI, And Was

Not Disclosed Until May 2014 ..........cooovvivievevnninnnnnnn.

(i) CrimeStar Timekeeping System Was Used By
Opt-In Plaintiffs, Contains Responsive ESI, And

Was Not Disclosed Until June 2014 ............covveennen..

(i)  TeleTracking Timekeeping System Was Used By
Opt-In Plaintiffs, Contained Responsive ESI And

Was Not Disclosed Until June 2014..............ccoeeee.
(iv) GRASP Timekeeping System...........ccevvvvvvviiiiienennnn.
(v) Additional Timekeeping System Findings.................

UMC Made Multiple Misrepresentations In These Poceedings
UMC Does Have The Capability To Generate Excel

REPORT AND RECOMMENDATION AND FINAL FINDINGS OF FACT AND CONCLUSIONS OF LAW OHR

SPECIAL MASTER DANIEL B.GARRIE
Case No.: 2:18v-00298APG-PAL

.33

.34

.36

.39

.39

Al

43

A4




© 0O N o o A W N P

N N N N N N N NN R P R P R R R R R
o ~N O ;0N DO N RO OO o0 N oYy 10N 0O O NER O

V. CONCLUSIONS OF LAW ...ttt
A.

B.
C.

Spreadsheets From Kronos And Did So For The DOL

INVESHIALION ... e e e e e e e e e e e e e eeeanaane ..

3. UMC Made Multiple Misrepresentations In These Proceedings
UMC Did Not Produce All Of The DOL Documents Until The
Special Master ProCeedingS........coovvuuiuiiiiiiiiiaeeee e eee et
UMC’s Serial Misrepresentations And Repeated Failure To Act In
Good Faith In These Proceedings Directly Caused Large Monetary

COStS AN TiME DEIAYS. ...uvvreiiiiie e e e e

UMC Lost Or Deleted ESI Likely To Be Relevant And Responsive:
Drive; SMS Text Messages On UMC BB; Key Custodian Computers;

Data On Personal Mobile DEVICE. ... ... )

1. UMC Lost or Deleted ESI Likely To Be Relevant And
Responsive UMC'’s Failed to Preserve the QDrive Which
Resulted in the Loss of Thousands of Files Including Responsive

o PPN
2. UMC Lost Or Deleted ESI Likely To Be Relevant And
Responsive SMS Text Messages On UMC Mobile Devices............. 52

3. UMC Lost Or Deleted ESI Likely To Be Relevant And
Responsive: Data (Different From SMS) Stored On UMC
Mobile Devices And Personal Mobile Devices Used To Conduct

UM C BUSIN S St eeanas ..

4, UMC Lost Or Deleted ESI Likely To Be Relevant And
Responsive Data Written To Local UMC Computers. ...........ccccvene.... 55
5. UMC Lost Or Deleted ESI Likely To Be Relevant And
ResponsiveIntranet Application And The Associated Data And
The Siemens Policy & Procedure Server.........ccccceeeeeeeivvveeevviiiiicienennn 5

Nothing New Under The Sun: The Importance Of Cooperation,
Communication, And Transparency In Electronic Discovery................c....... 54
Client And Counsel: The Bad Actor Problem (“The Blame Game”)............ 57
UMC Spoliated Responsive ESI In This Matter (“*Hasta La Vista ESI”)

1. The Duty To Preserve Attaches When A Potential Claim Is

Identified And Encompasses All Reasonably Relevant ES............. 57
2. Parties Have An Affirmative Duty To Ensure Preservation And

Communicate Obligations To Employees.............oovvviviiiiiiiiiiieeeeeeeee, .
3. UMC Breached Its Duty TO PreServe.........ccooceeeeeeeiiiiieieiiiiiiiiinnnneen
4, UMC Willfully Spoliated ESI (“Did | Do That...”) .....cccceeeeiiiiiieeeeeeee, 59
UMC'’s Spoliation Of Evidence Is Sanctionable Under Ninth Circuit
LaW (“May [t BE S0O”) cceiiiieeeeiiieiiiiiiii sttt a e e e e e e e e e e e e e eeeeeanennnneed .
1. The Court May Issue Sanctions Under Its Inherent Powers............. 60

2. The Court May Issue Sanctions Under The Federal Rules Of

CIVII PIrOCEAUIC. ... e ..

3. Discussion Of Appropriate Sanction Under The Prevailing
Ninth Circuit Five Factor TEST........uuuiiiiiiieiieeeceeeeeeeei e

REPORT AND RECOMMENDATION AND FINAL FINDINGS OF FACT AND CONCLUSIONS OF LAW OR

SPECIAL MASTER DANIEL B.GARRIE
Case No.: 2:1-8v-00298APG-PAL

48

4

.54

58
b8

60

60

61

46

9

56



© 0O N o o A W N P

N N N N N N N NN R P R P R R R R R
o ~N O ;0N DO N RO OO o0 N oYy 10N 0O O NER O

V.

REPORT AND RECOMMENDATION AND FINAL FINDINGS OF FACT AND CONCLUSIONS OF LAW OR

(@) UMC'’s Conduct Meets The Willfulness Or Bad Faith

STANTAIG. ... . .61
(b)  Application of the Five-Factor Test for Case Dispositive
SANCHONS.....ceiiiiiiiiiiie e .62
) The Expeditious Resolution Of This Litigation
Serves The Public Interest.........ccccoeeviiiiiiiiiiiiiiiii 63
(i) UMC’s Actions Have Hindered The Court's
Ability To Manage Its DOCKet.........ccceevveeeeeeiiiiiiiieeiiiiins g4
(i)  Plaintiffs’ Hav e Suffered Prejudice As A Result
Of UMC’s Spoliation .........cuuvuuueiiiiiiiieeeeeeeeeeeeeeeeeesiieiinnnns 55
(iv)  Public Policy Does Not Prevent Granting Case
Dispositive Sanctions Against UMC.........ccccoeeveieeeeeeenn.. 65
(v) Less Drastic Sanctions Cannot Remedy The
Prejudice Plaintiffs Have Suffered...............ccccovvvvvvninns 66
RECOMMENDATIONS ...t e e e et e e et e e e e e e anans ...68
A. Recommendation As to FLSA Optin Plaintiffs .............ccveiiiiiiiieeiens 68
B. Recommendation As To Putative Class Plaintiffs..............viiiiiiiin. g9
1. Class Certification Under Federal Rule Of Civil Procedure 23(a)
................................................................................................................... 69
2. (=T o113V AN g [0 I = Ty g = Vo [ U 71
C. Recommendation Of COStS ANA FEES........cooiiiiiiiiiiiiiiie e 72

SPECIAL MASTER DANIEL B.GARRIE
Case No.: 2:1-8v-00298APG-PAL




© 0O N o o A W N P

N N N N N N N NN R P R P R R R R R
o ~N O ;0N DO N RO OO o0 N oYy 10N 0O O NER O

l. INTRODUCTION

In this class action against the University Medical Center of Southevadd (“UMC”)
Plaintiffs allege UMC systematicallyeprived itsemployeef appropriatavagesandovertime
compensation [Dkt. 37 (“Amended Complaifif] . Plaintiffs state claims under the Fair Lab
Standards Act, 29 U.S.C. 88201 et seq. (the “FLSA"), and Nevada state wage and hadk |
at 11 6870), asserting UMC failed to credit meal breaks not tafiebrat 112022); keep employe€
time recordqid. at 123, 58 and train hourly employees on meal period deduciichsat 54
56).

Plaintiffs first commenced this action on Jaly, 2012, nearly two years agkhe parties

are stil resolving dscovery issuesTo date discovery has required a fully briefed motion

or

AWS

to

compel with accompanying oral argumefgeven discovery status conferences over eight mgnths

before Magistrate Judge Peggy A. Léahe appointment of Special Master Daniel B. @zfr
five in person, all day hearings conducted by the Special Magtetelephonic hearings befor
the Special Mastéet over 20declarations submitted by employees and agents of UMC (n
supplementing or amending prior incomplete or inaccurate declagtand written submission|
by counsel and ESI experts.

Upon the extensive factual findings detailed herein, Special Master GarriaadestiIMC

destroyed evidence by failing to identify, preserve, collect, process, anch sealtiple

! [Dkt. 92].

2 [Dkt. 112].

3 [Dkt. 121]; [Dkt. 128]; [Dkt. 138]; [Dkt. 140]; [Dkt. 143]; [Dkt. 146]; [Dkt. 151].

4 [Dkt. 152].

5 Ex.2 (4/4/14 transcript); Ex.3 (4/7/14 transcript); Ex.4 (4/22/14 transcriptp B46/14
transcript); Ex.6 (6/16/14 transcript).

6 Ex.7 (4/10/14 transcript); Ex.8 (4/15/14 transcript); Ex.9 (5/1/14 transcript); Ex.10/18/!
transcript); Ex.11 (6/4/14 transcript); Ex.12 (6/26/14 transcript); Ex.13 (7/3/14 riggthsEx.14
(8/4/14 transcript).

" These discovery related activities have generated thousands of pagesnof fn@ascripts, in
addition to voluminous declarations, exhibits, and documents concerning discovery iatthis

REPORTAND RECOMMENDATION AND FINAL FINDINGS OF FACT AND CONCLUSIONS OF LAW OF
SPECIAL MASTER DANIEL B. GARRIE
Case No.: 2:18v-00298APG-PAL

4%

nany

O

m




© 0O N o o A W N P

N N N N N N N NN R P R P R R R R R
o ~N O ;0N DO N RO OO o0 N oYy 10N 0O O NER O

repositories. Worse, UMC’s executives and personnel made numerous misrepoesetddt

UMC'’s counsel, the Court, and Special Master Gafugher delaying these proceedings and

driving up their costs. Special Master Garrie notes his serious doubts tlatchiicomplie
discovery in a defensible manner going forward withnateased candor to the Court and th

own counsel, and more competethnicalassistance.

Section Il of thisReportand Recommendatiofthe “Report”) describes the procedural

history and extensive discovery proceedings. Section Il presents nelacaual findings.
Section IV summarizes the relevant legal standards and conclusions of lavan Septesents
recommendations on sanctions.

Il. PROCEDURAL HISTORY AND DISCOVERY PROCEEDINGS

A. PleadingsAnd Conditional Class Certification

Plaintiffs filed their initial complaint in this matter against UMC on July 27, 2(mRt.
1].% Plaintiffs filed an amended complaint on December 13, 2Dkt 37]. To date 613
individuals have filed written consents opting to join the putative Plaintiff class'Qpeln

Plaintiffs”). Ex.6 (6/16/14 transcript), at 32:3-7.

Acting through its prior counsel, Morris, Polich & Purdy (“MPP”), UMC moved to dism

on September 10, 201Dkt. 23. The Court denied that motion on November 14, 2(Rt.

33]. UMC then filed its Answer on January 2, 20[3kt. 42. Thereafter, on January 11, 2013,

Plaintiffs moved to conditionally certify the clag®kt. 4. After furtherbriefing and argument
the Court granted the motion on June 14, 2013. [Dkt. 106].

8 Plaintiffs then served a letter on August 6, 2012 asking that UMC institute avptese
instruction to preserve information potentially relevant to this m&@@eSection I11.A.3,infra.
Plaintiffs sent a similar letter to UMC November 14, 2082eSection Ill.A.3infra.
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B. Discovery Request#And Production Issues

On January 23, 2013, Plaintiffs served their first set of written discovendingl

interrogatories and requests fapguction of documents and electronically stored informatjon.

Ex.15 (Plaintiffs First Set of Requests for Productionplaintiffs requestedinter alia, any
documents and data relating to: time worked, labor allocation, and budgeting orailotaturs.
Id. at 71 15, 18, 35.

Thereatfter, the parties filed a Joint Case Management Report on January 28&)a2(
identified documents created from a related 2012 U.S. Department of Labor (“D@é&S}igation
into UMC’s meal break practicédsDuring Febuary and March of 2013, UMC produce
approximately 5,600 pages|[Dkt. 109, at 1:23]. This production included no releva
electronically stored information (“ESI9r emails®

In March of 2013, the parties agreed to a protocol for producfidsS], and the Court
entered an order governing the production of electronically stored infom{&ESI”) on March
20, 2013[Dkt. 77 (the “ESI Protocol]) The ESI Protocolvaslateramended oay 7, 2014
[Dkt. 165 (primarily adding additional metdata field to be producefl)and agairon June 5,
2014 Dkt. 171 (addressing the confidentiality treatment of ESI, and production formattin
previously scanned hard copy documents and un-scanned hard copy documents)].

As described in more detail below, UMC’stial electronic discovery consultant did n
perform a complete collection of ESI. Several collections were later undetigkarsecond

consultant, all riddled with problems. Eventually Special Master Garrieonaedfto do a line by

® This DOL investigation involved several UMC executives, including: John Espindzaf (
Human Resources Officer), Doug Spring (Director of Human Resourcest®ps), Jackie
Panzeri (Payroll Manager) and Brian Brannman (UMC’s CEO from July 20Idnt@ady 2014,
and its COO from April 2008 to July 2011pkt. 49, at 19(a)].

10 The Special Master notes that UMC misrepresented that its February procafcB®©L
investigation related documents was complete. Ex.18 (3/5/13 Thompson email): “...we éray
informed that all the DOL documents have been producétdintiffs laterearned of much morg
extensive documents through FOIA requests to the D&HeEX.19 (5/9/14 Tostrud letter).
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line review of tle collection script, and collection apbduction proces$p hand hold the partie

to a successful resolutiotseeSection II1.B,infra (describing collection efforjs
C. Motions And Seven Status Conferences Between M2p13 AndMarch 2014

On May 2, 2013, UMC substituted the firm of Lewis Brisbois Bisgaard & SriuBBS”)
as counsel for this mattefDkt. 90 (notice of appearance of Margaret Foley and Cayla Wit

LBBS as counsd])
1. Plaintiffs’ May 15, 2013 Motion To Compel ESI

On May 15, 2013, Plaintiffs filed a Motion to Compel specifically seeking electn
discovery and ESI productiofDkt. 92. On July 12, 2013afterfull briefing and two hearings
Magistrate Judge Leen granted Plaintiffs’ Motigbkt. 115. After that hearig, UMC agreed to
hire a new electronic discovery consultant and search available sources, inclobitegphones,
by August 2, 2013[Dkt. 119, at20:923, 23:1516.] The Court also ordered monthly stat
conferences, and set the first for August 15, 2013. [Dkt. 115].

2. The First Discovery Status ConferencéOn August 15, 2013:Initial
AgreementOn Search TermsAnd Custodians

At the August 15, 2013 status conference, the parties agreed to search the &SI
custodians with ten search termfDkt. 121. The Court also ordered the parties to meet
confer to identify these custodians and the ten search téfbkt. 121. At this hearing, the
Plaintiffs requested data from UMC’s “Kronos” timekeeping system in sgreat$orm, and
UMC'’s counsemisrepresented that UMC did not keep Kronos data in this form. These state
were belied by UMC'’s provision of Kronos spreadsheet data to the DOL in itsigatiest, a fact

Plaintiffs laterdiscovered througROIA requests'?

11 At the August 15, 2013 status conference, Plaintiffs’ counsel reiterated thesstéhat UMC’s
servers, individual computers (or hard drives), and cell phones (or PDAS) be presatv
searched for relevant ESI in this mat{@kt. 121, at 10:8-18].

12UMC again stated that such reports could not be readily accessed or produced Iy asadnsi
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3. The Second Discovery Status @hference On September 24, 2013
Initial Agreement On Production Timeline

At the September 24, 2013 status conference, the Court ordered UMC to produce
the five custodians’ data responsive to the ten search terms within two (2lekd.2§. UMC

produced the results October 9, 2013. [Dkt. 142]

4. The Third Discovery Status ConferenceOn November 12, 2013
Requests Concerning Krono#And Mobile Phone Text Message Data

At the November 12 status conference, Plaintiffs repeated their requdstsriosdata in
spreadsheet form, including Kronos spreadsheets related to the DOL investifakborl37, at
4]. Plaintiffs also repeated their request for mobile phone ldataBBS represented to the Cou
that UMC had produced text message data in its “control and possefbkin.13§. The Court
then ordered the parties to meet and conféh technical staff present to assistconfirming
compliance with the ESI Protocol. [Dkt. 138].

UMC subsequently engaged a new E8hdor Joseph EdmondsgfiEdmondson”),for
the followrup production, and the parties held a phone conference on November 20, 2013 in

both sides’ ESI consultants. [Dkt. 141, at 5].

5. The Fourth Discovery Status ConferenceOn November 26, 2013
Further Discussion Regarding Kronos AndMobile Phone Data

At November 26, 2013 status conference Magistrate Judge Leen expressed caorlcy
reminded counsel of the critical importance of dialogue and cooperation between codrissl
vendorsto prevent future problemgDkt. 141, at 1114]. In a January 17, 2014 Joint Report
the Court, UMC represented that it would produce text message d#te @Fe identified
custodiansby the end of January 2014. [Dkt. 143].

format. [Dkt. 121, at 5]. These statements were later contradicted by tegtidMC employee
Jackie Panzeri. Ex.5 (5/6/14 transcript), at 22:10-88Sgction 111.C.2.jnfra.

REPORTAND RECOMMENDATION AND FINAL FINDINGS OF FACT AND CONCLUSIONS OF LAW OF
SPECIAL MASTER DANIEL B. GARRIE
Case No.: 2:18v-00298APG-PAL

ESI fo

L

cluding

NS a
A

to




© 0O N o o A W N P

N N N N N N N NN R P R P R R R R R
o ~N O ;0N DO N RO OO o0 N oYy 10N 0O O NER O

6. The Fifth Discovery Status ConferenceOn January 21, 2014 UMC
Ordered To Preserve Text Message DatdiscussionOf Sanctions

At the January 21, 2014 status conference, Magistrate Judge Leen ordered UMG 1
over the prepared Kronos data[,]” and produce all responsive text message datadry 31,
2014. [Dkt. 143. Plaintiffs moved to appoint a Special Master, and Meggistiudge Leen state
that she would appoint a Special Master at UMC'’s expense if problems continued:

if this continues to be a problem, and | will feel it appropriate to use the full yaoby

Rule 37 sanctions that | have at my disposal up to and including case dispositive sagaiitsts

UMC if we can't get this case ready for trial and discovery of routniermation and ESI

produced to Plaintiffs’ counsel.
Because | have worked with you folks [UMC]; I've tried to be patient with yokisfq
[UMC]; | have listened to problem after problem after problem. If you [UMC] sj
$100,000 on consultants, maybe you don’t have the correct consultants to be
produce ESI according to a protocol that you [UMC] proposed.

[Dkt. 144, at 19:20-22:2].

7. The Sixth Discovery Status Conferenc®n February 11, 2014 Errors
In UMC'’s Production, DiscussionOf Special Master Appointment

At the February 11, 2014 status conference, Magistrate Judge Leen expresseddra
regarding UMC'’s production of gibberish emaibdonents “[cJomplete with Japanese and Korg
characters and the embedded data.” Magistrate Judge Leen further addedaimgdesexere
“outrageous.” [Dkt. 14713

13 Although UMC asserted its production met the requirements of the ESI Protogpstrisi
Judge Leen flatly rejected UMC’s claims, noting that UMC produced “ERimplete with
Japanese and Korean charatand the embedded data that makes nonsense out of a sin
mail. The examples that have been attached to Mr. Pixley's declaration ageousd [Dkt.

ou

D

)
bent
able to

pain

ple e

147, at 15:1619 (emphasis added); 18:16 (characterizing “UMC’s production as “pages and

pages 6 codes and gibberish”) (emphasis added)]. The source for the gibberish ard
characters in the third production, and likely in the other two productions, was determine
the software tool UMC’s ESI vendor, Joseph Edmondson, GesSection I11B.3, infra.
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Because of UMC'’s repeated production failures, Magistrate Judge Leendotter

appointmenof aSpecialMaster at UMC'’s expense stating:

On balance, I've carefully read the status report and your respectiveposind the
declarations or affidavits of your respective experts and | am not at allieshtihat
plaintiffs have received whathéy're entitled to receive by virtue of the ESI protocol 3
the orders that have been entered in this case.

[Dkt. 147, at 20:21-21:1].
The Court ultimately selected Daniel B. Garrie to be Special Mastarsiditigation on

March 3, 2014. [Dkt. 149%*

8. The Seventh Discovery Status Conference on March 10, 2014: Spec
Master and ESI Vendors Attend, Sanctions Discussed.

At the March 10, 2014 status conference between the parties, their respectieadt®s,
Magistrate Judge Leerand Special MasterDaniel B. Garrie it wasdetermined based on
statements by various UMC IT executives at the heatirag UMC potentially had serious ES
issues relating to identification, preservation, collection, search, and produdd@wis ordered
to “provide a data-map of the ESI involved in this litigation focamera review on or before th
23rd day of March, 2014. If no dataap exists, then. UMC [was to]to explain why no ESI data
map exist[ed] and how Counsel for UMC educated themselves about UMC'’s informadiq
record keeping system43 [Dkt. 154 at 3.

Magistrate Judge Leen ordered that “UMC shall take all steps necessary teepESke

potentially relevant tohe parties’ claims and defenses in this matter in full compliance witl

14 Two days following Special Master Garrie’s appointment, Plaintiffs moved &modery
sanctions, seeking monetary sanctions in the amount of $36,210.83 for expert fees incu
Plaintiffs. [Dkt. 150]. That motion is fully briefed. [Dkts. 150, 155, and 157]. This Rej
however, does not directly address motisal judicebefore Magistrate Judge Leen.

15 Despite Special Master Garrie repeatedly requesting a data map fromdeeEX (7 (4/10/14
transcript), at 36:14.7; 40:1721), UMC failed to provide such a document. Special Master G
was forced to create his own data map of UMC’s systems from scratgmthgsizing testimony
from IT personnel and other employees.
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litigation hold/preservation letters sent by Plaintiffs’ counsel shortly aftetatvsuit was filed,”

andthat “[flailure to comply will result in sanctions, up to and including a recommemdati .

[for] dispositive sanctions.[Dkt. 15]. Finally, in her minute order, Mgstrate Judge Leen s¢

forth the scope of Special Master Garrie’s powers and duties in these pngse@dkt. 152].
D. ScopeOf Special Master Report

Under the appointment ordeBpecial Master Garrie was ordered to “undertake
investigation that is limited to the custodians identified by the parties in prioregliogs.” [ Dkt.
152, at 2. The Court’s order required Special Master Garrie to provide a reporziagahnd
preenting: (1) “the scope of the collection and the processes used to peréocoiléetion” (2)
“specific findings of fact” about “destruction, deleting or overwritinggf ESI and possible
recovery of deleted or lost ESI; (3) adequacy of preservation, including docunentioret
policiesand procedures; (4) UMC's role in any failure to preserve and maintain reésid@nce;
and (5)whetherthe current preservation efforts comply with UMC’s@uwing obligations.ld. at
3.16

This Reportfollows under that order, aride Special Mastés powersasprovided in Rule

53 of the Federal Rules of Civil Proceddfe.

16 Specih Master Garrie has taken efforts to ensure privileged or confidentiatmation
uncovered in these extensive proceedings are not entered into the trial recdribits texthis
report.

17 That Rule states in relevant part that a Special Master mafpteduties consented to by th
parties;” “hold trial proceedings and make or recommend findings of facsoesiswhere theg
appointment is due to some “exceptional” conditi®@ee alsoScheindlin and Redgrav8pecial
Masters And EDiscovery: The Intexection of Two Recent Revisions to the Federal Rules of
Procedure 30CARDOZOL. Rev. 347, 352 (2008) (noting “The revised Rule 53 is far more flex

than the original rule”); Scheindlin and RedgraReyvisions in Federal Rule 53 Provide Ne

Options for Using Special Masters in Litigatiof6J.N.Y. STATE BAR Assoc 18 (Jan. 2004).
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[I. FINDINGS OF FACT

Electronic discovery is no longer a nascent topic, and the basic structure of
electronic discovery long agmatured into a standard workflow model. Consistent with
model, the July 2014 Sedona Conference Glossaf)isEovery & Digital Information

Management (4th ed.) defines electronic discovery as “[tlhe process of yioentifocating,

preserving, colleag, preparing, reviewing, and producing Electronically Stored Informait

(ESI) in the context of the legal proces¥”

As detailed herein, Special Master Garrie finds that UMC failed to propeshtifig
relevant repositories, failed to preserve relévapositoriesfailed to properly collectelevant
ES|, failed to appropriately search for relevant Eid failed to properly producelevant ESH®
Special Master Garrie further finds thetroughout these proceedingidMC’s executives madsg
statements ranging from misrepresentatiordetiberatealsehoods, despite being given multig
opportunities to correct these statemer@seSection IIl.D,infra. This pervasive misconduloy

UMC delayed these proceedings antistantially increaseitls coss.2°
A. UMC'’s Preservation Efforts Were Insufficient

In hearing testimony and declarations, UMC witnesses admitted they faileakeq

appropriate steps to identify ESI souréesIMC'’s failure to identify ESI sources in a reaabte

18 The Sedona Conference®lossary: E-Discovery& Digital Information Management5 (2d
ed.) available athttp://www.thesedonaconference.org/publications_html?grp=wgs110

19 Some of these problems were exacerbated by UMC retaining less than effectisel @
electronic discovery consultants who had to be replaced midstream.

cooperabn of counsel, these serial misrepresentations likely resulted in loss esane
information.

21 See, e.g Ex.2 (4/4/14 transcript), at 26 (failing to identify the BlackBerry server @stential
source of responsive ESigt. at 86:87 (failing to icentify personal devices as a potential sourcg
responsive ESI)id. at 115119 (failing to identify custodian laptops as a potential sourct

as a potendil source of responsive ESI); Ex.17 (8/1/14 Schaibley declaration), at fdg(tail
include key custodian James Mumford in the initial custodian group).
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and truthful fashion in these proceedings (1) substantially increased thentimmst of the

proceedingsand (2) resulted in the loss of responsive ESI.

1. UMC’s Preservation Efforts Were Insufficient: Preservation
Chronology

The partial chronology bw highlights UMC's serial failures topreserve ESI ang

concomitant loss of responsive ESI.

= July 27, 2012Plaintiffs filed their initial complaint in this actiojDkt. 1].

= August 6, 2012PIlaintiffs drafted a preservation notice and sent it by certified mail to

Brian Brannmar(“Brannman”) UMC'’s then CEG* Ex.20 (Brannman declaratign
at9>s.

= Augqust 7, 2012Plaintiffs served UMC with their first complaint in this action
= August 2012 UMC retained MPP as outside coun§seEx.21 (8/6/14 Wittyemail).

= August 20, 2012Patricia Kennedya legal specialist in UMC’s Risk Manageme
Department, sent Plaintiffs’ preservation noticeDimug Spring(“Spring”), UMC’s
Director of Human Resources and Personnel Operations. Ex.22 (8/6/14 Edm
declaration), at3b. Spring took no further action.

nt

yndson

= September 10, 2012: UMC had not issued any preservation notice, but filed a motion

to dismiss the complainfDkt. 23. The Court denied this motion on November
2012.[Dkt. 33].

= November 7, 2012NicholasVieczorek at MPP (“Counsel Wieczorek”) received
preservation letter and forwarded it by email to Spring and John EspiEspenoza”)
the Chief Human Resource Officest UMC, the same dayEx.23 (Wieczorek
declaration)at 5.

= November 14, 2012: Counsel Wieczorek met with Spring and Espinoza and Es
“confirmed the obligation to preserve and maintain documents related to tlaigditig
with the Human Resources staff that [he] supervisefglenson.” Ex.24 (4/30/14
Espinoza declarationgt § 5;Ex.23 (Wieczorek declaration), at 6.

= November 14, 201 Plaintiffs senta second preservation notice to Brannman at UN

= November 2012Espinoza first received a preservation notice letter from UMC'’s K
Management DepartmenEx.24 (4/30/14 Hsinoza declarationpt 4.

22 Brannman later denied receipt of the letter, but this assertion was showintmivect.See
Section 11.A.4, infra.
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FebruaryMarch, 2013: UMC made its initial productions of documents, but did
produce ESI.

April 5, 2013 MPP contacted UMC’s Chief Information Officer, Ernie McKinl¢
(“McKinley”), who contacted UMC’s Network Security Administrator, Dg
Schaibley(“*Schaibley”), to assist MPP’s ESlendor in the collection efforEx.25
(6/13/14 Espinoza declaration), at 9. However, “UMC’s ESI review shows no r¢
that McKinley or Schaibley received the preservation notice letter ftamtiffs’
Counsel or [Espinoza’s] officeld. at 710.

April 8, 2013: Plaintiffs deposed Espinoza. Espinoza claimed he could “find no r¢
of receipt of [Plaintiffs’ preservation] letter at UMC prior to [his] defiosi.” See
Ex.24 (4/30/14 Espinozdeclaration) at 6. Spring also claimed that “the first tin
[he] knew about preservation of documents was after that deposition.” EX.5 (§
transcript) at 70:17. Shortly following the deposition, Brannman “was approache
Mr. Espinoza...about sending notice to supervisors and dirkster managemen
within UMC to preserve information.” Ex.20 (Brannman declaration), at § 14.

April 15, 2013: Spring drafted a preservatiemail distributed to UMC employees b
BrannmanSeeEx.20 Brannman declaran, Ex. A); Ex.5(5/6/14 hearing), at 113:21
114:15. Cindy Dwye(“Dwyer”), executive assistant to Brannman, then sent the €
to the UMC Patient Services Leaders distribution group, instructing thosedunals
to preserve documents. Ex.20 (Brannmealaration) at  15.

April 24, 2013 UMC notified Counsel Wieczorek that they were replacing MPP v
LBBS as counsel and MPP ceased all litigation activities.23 (Weiczorek
declaration), at 110.

May 2, 2013: UMC substituted LBBS as coungé@kt. 90].

January 21, 2014: UMC’s IT Customer Services Manager responsibieaftaging
UMC mobile phons, Marilyn Sue Kisner(*Kisner”), first “learned of the need ft¢
preserve cell phone data for certain custodians’ BlackBerries” through an

forwarded to herby Lonnie Richardson, UMC’s Director of ITEx.26 (Kisner
declaration) at 1622

Late March2014 JasonClark, a System Administrator at UMC, was instructed
begin preserving the BlackBerry server. Ex.3 (4/7/14 transcript), at 36:1-7.

Late April 2014 UMC'’s Payroll Manager, Jackieanzeri(“Panzeri), first received a
preservation notice from Spring. Ex.5 (5/6/14 transcript), atlB)1see alspEx.27
(Panzerdeclaration)

The partial chronologydemonstrates th&atMC did not issue or puny litigationhold in

placeuntil after Plaintiffs had deposed a UMC witnessyhich wasmore than250 days after

23This was just one day prior to UMC’s ESI Vendor coming onsite to preserve the mebites.
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Plaintiffsinitiated this actiorf* In fact, these proceedings confirmedIC has no “litigation hold”
policy, and did not institute any “litigatidmld” procedures in response to this lawgdifeeEx.9

(5/1/14 transcript), at 21:222:1 CaylaWitty of LBBS (“Counsel Witty”)stated: “There’s ng
formal policy or protocol that is laid out for litigation such as this lawsugéeg; alspEx.5 (5/6/14
transcript) at 119:510 (Springtestifyingthat he is not aware of any “formal policy” or “formj

procedure” for preserving documents upon receipt of a litigation hold hétice

2. UMC Preservation Efforts Were Insufficient: UMC’s Prior And
Current Counsd Failed To Conduct Timely Custodian Interviews,
Leading To The Failure To ldentify Key Evidence Repositories
Resulting In The Destruction Of Significant Amounts Of Responsive
ESI

Special Master Garriestablishecearly on in these proceedings that UMC &P did
not have a grasp of what IT systems at UMC might contain responsivEedE8lis reason Specig
Master Garrieordered UMC to conduct custodian interviews of high priority custodians witl
intent of identifying all ESI repositoriefDkt. 154,at J. %’

Later, Special Master Garrie determined that UMC did not perform any investigati
likely ESI sources for any of the custodians, including: Espinoza, Sf@wger, Brannman,

Panzerj Claudette Myers, Leah @edy, Kristy Crowley, Regina Pfaff, Stephanie Merrill, Je

24 Arguably, UMC'’s duty to preserve was triggered when the DOL investigatioimitiased.
25 UMC purported to rely on procedures set forth in county documents that, although prody
this litigation (Bates No. UMC000522-869), were never followed.

26 Special Master Garrie noted in his April 14, 2014 order that UMC failed to pecssany
sourcef responsive information: the UMC Intranet (citing Ex.3 (4/7/14 transcript), at 48;1

|

1 the

bn of

iced in

D-

46:1220); UMC network file shares (citing.); the computers of the 27 UMC custodians (citi
id. at 112:118, 127 -129); and UMC email and messages stored erBtackBerry server (citing
id. at 36:325; 63:2125; 64:110; 65:123; 83:618) (Multiple UMC IT stakeholders stated th

ng

at

they had not yet preserved the BlackBerry server data as of April 7, 2014, and that UMC only

gave notice to the IT individual who could effectuate preservation two weeks prige fitirig
date of the April 14, 2014 order). [Dkt. 18945].

27 Upon ordering interviews, Special Master Garrie also provided a tempisttedi@n interview
form as an exhibit to his order, to assist UMC in this matter. [Dkt. 154].
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Strasser, Pat Greaux, Daniel Small, Carolyn Small, William Curtin, DavicerGobanette
Lawrence, Louise Collard, April Martin, Alicia Jones, Tracy Sutter, Cgnflanes, Ambel
Robinsm, Tiffanie Fleming, Shaheen Ahmed, and Oscar Borbon. Ex.2 (4/4/14 transcBt)-a
8 ("COUNSELWITTY: In review of prior counsel's records, there is no indication that spe
custodian interviews were done. The profiles that were initially requiestpreservation | believeg
were based upon the list that came from plaintiff's counsel, and the discubksielnsye, with
regards to scope remain mainly with the prior technologisitig parties later identified Jamg
Mumford (“Mumford”), UMC’s Seniad Human Resources Analysis a new custodian for a tot
of twenty-seven custodians.

The custodian interviews LBBI&ter conductedat the Special Master’s instructiomade
it clear that UMC ESI [c]ollection was [ijncomplete as of April 10, 2014dyicoveing ESI from
a variety of sources: network file shares, two laptops, the BlackBervgrs and twentyour
desktops[Dkt. 159. 2 These networfile shares, laptops and desktops weoe peserve until

the gring of 2014, 60@ays aftethefiling of thecomplaint. Ex.28 (chain of custody forms).

@) UMC Failed To Identify And Preserve: Failure To ldentify To
LBBS, And Preserve The Network File Shares “Q- Drive”
Resulting In The Destruction Of ResponsiveESI

The UMC network sharentained a drive callatie “Q-Drive” which stores UMC user’s
home folders and shared folders between individuals and departrApperently, noUMC
personnel discloseth MPPthat UMC stored documents responsive to this litigation on the
Drive.

Ernie McKinley(“McKinley”), UMC'’s current Chief Information Officetgstified:

SPECIAL MASTER Your former counsel, when you sat there and talkec
them, did you tell [MPP] that some of their custodian

28 UMC conducted these interviews over a year from service of the complailyt nliking them
far less effective than contemporaneous documentation; however this veashaettconducting
no interviews at all.

REPORTAND RECOMMENDATION AND FINAL FINDINGS OF FACT AND CONCLUSIONS OF LAW OF

SPECIAL MASTER DANIEL B. GARRIE
Case No.: 2:18v-00298APG-PAL

13

[

cifi

£S

1 to




© 0O N o o A W N P

N N N N N N N NN R P R P R R R R R
o ~N O ;0N DO N RO OO o0 N oYy 10N 0O O NER O

used “QDrive,” as they called it today, your forme

lawyers?
MCKINLEY: Can | answer what I've never spoke to our forme
lawyers.

Ex.4 (4/22/14 transcript), at 158:25-159:7.

Glen Macintyreg(*Macintyre”), UMC’s former Director of Risk Management, testified

SPECIAL MASTER Had you mentioned to former coehshe existence of
the Q-Drive?
MACINTYRE: Not me personally, no.

Ex.6 (6/16/14 transcript), at 132:11-13.

Maclintyre testified that “in each risk management office you have a fdetife cases of

potentially compensable claimsEx.6 (6/16/14 w@nscript) at 146:1113. Macintyre went on tg

explain how these types of files were stored on theri@eb

SPECIAL MASTER: And then Patricia Kennegl would scan it and stick
where?
MACINTYRE: On aQ-Drive in the file.
SPECIAL MASTER: Where on the @rive?
MACINTYRE: In risk management on the Qive.
SPECIAL MASTER: So it would be Q colon slash risk management slash S
versus UMC?
MACINTYRE: Probably.

Ex.6 (6/16/14 transcript), at 147:21-23.

Panzeritestified:
TOSTRUD:The spreadsheets that you just described, do those still exist?
PANZERI Yes.
TOSTRUD And how quickly could you get your hands on those?
PANZERL My hands on them?
TOSTRUD Sure. Could you access them? You're going back toofbice today?
PANZERI Yes.
TOSTRUD How quickly could you access those spreadsheets?

PANZERL As soon as | get back to my officehdy're not in any archive file|

They're right wheré can get at therfon Q-Drive].
Ex.5 (5/6/14 transcript), at 10-20.

The above testiony demonstrates that it is beyond refute that UMC failed to disclos

existence of the @rive folders to counsel until the custodian interviews were conducted i
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spring of 2014 Ex29 (custodian interviews)indeed, testimony established that UM@ not
initially collect any ESI from any UMC network file shar&x.3(4/7/14 transcript)at 116: 210;
see alsoid. at 254:15257:14 (Custodian interview of Claudette Myers stating that UMC h

network file share folder relating to the DOL investigation that had not been pdyduce

(b) UMC Failed To Identify And Preserve: Two Laptops Belonging
To Key Custodians James Murford And Doug Spring Were
Not Identified Or Preserved Until After The Custodian
Interviews In May Of 2014

UMC failed to identify and presenta/o laptops used bgustodiandvlumford andSpring
until May of 2014 approximatelyp40days after filing of compalint. These laptops were identifie
through the custodian interview8x29 (Spring and Mumforctustodian interviews)? Special
Master Garrie later determined these two laptops contained potentially igsd@BsSeeSection

[ll. B, infra.

(c) UMC Failed To Identify And Preserve: Work Computers That
Were Used By 24 Of The 27 Custodians

At the April 14, 2014 hearing, SchaiblegyMC’s NetworkSecurityAdministratortestified

that while it was possible for users to save data to local drives on workstatioopdeskt1Cs

policy wasfor UMC usergo save to the network file share. Ex.2 (4/4/14 transcript), at 2197:2

In addition, Shane Latti(fLattin”), a NetworkEngineer at UMC, stated “if it wasn't saved to

29 Spring disclosed in his interview that he had a laptop for SEIU (labor union) risgot
sessionsEx.29 (Spring custodian interview). Although Spring indicated the laptop was not
during the relevant period for this case, counsel should at least have identified diisce
repository. Mumford disclosed in his interview that he used his personal laptop fay hyqies
during the 2009 SEIU labor negotiations. Ex.29 (Mumford custodian interviditapugh the
custodian interview is not clear as to whether theofaptas used during the relevant perig
Mumford may have saved relevant ESI to the laptop and this should have been identi
counsel As Special Master Garrie determined, “[Mumford] had a laptop. He didn’'t ha
smartphone that could send emails emchmunicate at the time. He was working offsite using
laptop.” Ex.2 (4/4/14 transcript), at 11819. Special Master Garrie notes that it is troubling t
these laptops were not the subject of any inquiry by counsel, nor were they indepeahseosied
to counsel by UMC prior to the Special Master proceedings.
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home drive on the file server, we wouldn't have a backup.” Ex.3 (4/7/14 transcript), at 111
Based on this informatiorLBBS apparentlydid not believe it necessary to instruct UMC
preserve the B®n these individual work computets.

Later in the same hearinBJaintiffs submitted a declaratidrom Daniel Smallwith an
email attachedrom UMC'’s Director of Information Technologyrhe email statethat “many”
UMC employees “were storing files amibcuments on the local C: drive” contrary to UM
policies3! SeeEx.30 (Small declarationpt 6.

The Smalldeclarationrandthe custodian interviews conducted by LBBS in April of 20
confirmed thathe aforesaid policy wasot followed,meaningesponsive ESI was stored on lod
workstations. e failureby UMC to preservdESI on these workstationsieans that UMC faileg

to preserveesponsive ESI for more than 600 dafter the filing of the ComplainFor example:

= Brannman Brannman stated he used the computer “daily” and largely used Q
Suite applications such as Outlook, Word, and Excel. He also stated that he savg
documents to his My Document folder on his deskiop29 (Brannman custodia
interview).

= Espinoza: Espinoza stated that he has had a desktop for several years and U
desktop “daily.”®*?> He primarily used Microsoft Word and Outlook, and his assis
Claudette Myersmaintained his electronic filing by saving documents to a sh
folder on his instructions. Hgaved mainly to a personal drive on the UMC netwd
but he did state there was likely some information on his desktop C: BEnve9
(Espinoza custodiamierview).

= Mumford: Mumford stated that he has had a desktop for several years which h
daily. Ex.29 Mumford austodian mterview). He uses Excel, Word, and PowerPq

30 Special Master Garrie identified these 24 computers by analyzing eactiiandogin history.
The heuristic applied to identify these machines focused on the number of loginsreadsem
a monthly basis on a specific computer. This heuristic was applied to the computees ¢haot
in a custodian office. Those computers were collected if they were in use dharitngé period.
31 Special Master Garrie notes for the record that this emwssl sent two weeks before LBB
conducted custodian interviews.

32 Espinoza stated in his custodian interview that his assistant, Claudette, Maénsained
electronic filing, regularly accessed both Mr. Espinoza’s calendar aritj arohived Espinoza’s
e-smail and calendars, and sent email and documents on Mr. Espinoza’s behalf. [Dkt. 159
21].

REPORTAND RECOMMENDATION AND FINAL FINDINGS OF FACT AND CONCLUSIONS OF LAW OF
SPECIAL MASTER DANIEL B. GARRIE
Case No.: 2:18v-00298APG-PAL

16

18-23.

C

14

al

dffice
bd most
N

ses the
tant
ared

rk,

e uses
int

S

At 2:16




© 0O N o o A W N P

N N N N N N N NN R P R P R R R R R
o ~N O ;0N DO N RO OO o0 N oYy 10N 0O O NER O

and tracks revisions by saving separate electronic copies. Although denstatainly
saves documents to a shared drive, he acknowledged some negotiation note
likely be saved on his Desktop or saved in his My Documents folder on his lo
Drive.Ex.29 (Mumford custodian interview).

The above custodianterviews demonstratat key custodians stored documents on tl
local computer Coupled with the fact that there is no backup of the ofathese computeys

UMC'’s failureto preservehis responsiveESI likely resulted ints destructior?®

(d) UMC Failed To Identify And Preserve: Intranet Server That
Includes The Policy And Procedure Server

But for Special Master Garrie’s involvement, UMC would likely never hdeatified
preservedpr produced any documents from its Intranet. Here, Special Master Garriedor
[Dkt. 174, UMC to contact Ruben Ghosal (“Ghosal”), UMC’s IT Programming Serv
Supervisor, and work with him to identify applicaticensd ESI repositoriesn UMC's Intranet

that might contain responsive data, including:

= At least onaveb-basecemployee complairapplication 34
= UMC'’s Siemens Policy and Procedures database samver

= Multiple departmental websites that each department could cenad or delete joby
descriptions’®

UMC did not identify or presenamny of these ESI repositosieln fact, ot a single UMC employee
disclosedthese systemit LBBS even thoughseveral of theé'seven high prioritycustodians”

interacted with these systems odadly and/onweekly basis®

33 It should be noted that LBBS’ decision to not preserve the ESI on these individual
computers was likely without fault because UMC did not disclose this informatidsB6 .L

34 This Intranet application went live in January of 2011. Ex.31 (Ghosai)lette

35 Plaintiffs requested in their first request for production from UMC the foigwWiALL job
descriptions, position descriptions, or similar documents, however named, purportihgrto liS
describe some or all of duties and responsibilities of narh&NTIFFS and SUBJECT
EMPLOYEES.” Ex.15 (Plaintiffs’ First Set of Requests for Production), at 6.

36 See, e.g.Ex.29 (custodian interviews); Special Master Garrie’s April 14, 2014, ordaitedie
the therapparent failures of UMC to preserweter alia, data on the UMC Intranet and orderg
that “on a going forward basis,” the intranet servers be “preserved usingynoest practices.”]
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The UMC webbased employee complaint application WaMC WIRE.” It was deployed
to the Intranetin 20113” UMC WIRE is still in use and it “allows any employee to submi
complaint to UMC administratiohEx.31 (Ghoal letter) UMC failed to preserve UMC WIRHE
until late spring of 2014.This failure to preserve UMC WIRE coupled with the fact that UN
produced responsive information later obtained from UMC WIRE supports the conclusig
UMC'’s failure to preserve UMC WIRE resulted in the destruction of responSikedE see alsp
Section IIl.LE.5nfra.

The Siemens Policy and Procedures database semtbe UMC Intranet which contains
policies as to meal breaks and compensati@s not preserved until lagpring of 2014. UMC
later produced responsive data from this ser@eSection Ill.E.6,nfra. Ghosal testified at thg
June 4, 2014 hearing thite Siemens Policy and Procedures database server stored all of
policies and procedures, including those relating to break policies. Ex.11 (6/4/14iptares&0.
Ghosal alstestifiedthat certain idividuals at UMC could access these polices and edit an exi
one or upload a new one onto the sericerlUMC’s failure to preserve th&iemens Policy and

Procedures databaseereforeresulted in the loss of responsive ES|.

Seg[Dkt. 159, at9:3-17]; Ex.29 (Claudette Myers custodian interview) (stating she “posts c(
of a lot of forms tantranet”); Ex.2 (4/4/14 transcript), at 2272829:16 (identifying UMC Intranet
as a storage repository for UMC policies and procedures and other potentially iresg
documents and information); Ex.3 (4/7/14 transcript), at 208:9Special Master notiy “the
intranet was never collected or provided to UMC’s counsel for reviewing”).
STUMC initially represented in these proceedings that the Intranet wasl@dd abceive or collect
information from users (i.e., whether the Intranet had wafbilities)
SPECIAL MASTER:Is it possible to store and load documents?
SCHAIBLEY: No, not for a user. We do provide on the Intranet, it's gen

information for our users. Our policies gmcedures are accessible

from this.
Ex.2 (4/4/14 transcript), at 227:12-17.

However, upon further technical investigation by Special Master Garrie, detasnined that the

Intranet had write capabilities (Ex.8 (4/15/14 transcript), at 21:5-15).
38 UMC ultimately produced responsive data from this applicaBeeSection I11.E.5jnfra.
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It was further determinedthat UMC’s Intranet was “departmental” inatare. This
functionality allowedeach department to add and delete information from its Intranetpage
(4/22/14 transcript), at 160:4162:24.The information that was posted to Intranet included
descriptionsid.at 172:11-14. In fact, Schaibley testified that UMECHR Department could adq
or remove job descriptions as they “saw fitl. Here tooJUMC failed to preserveesponsive ESI,
including job descriptions on thepartmental Intranet pagés.

In summaryUMC’s failure to identify and preserve these systems onUNEC Intranet
coupled with the fact that UMC produced responsive ESI from each of these syspguogs the

conclusion thathere has beettestuction of responsiveSl. SeeSectionlll.E.5, infra.

(e) UMC Failed To Identify And Preserve PersonalMobile Phones
That Key UMC Custodians Used For Work

UMC employees initially stateth their custodial interviews that they did nete their
personal mobile devices for wofR As a precautior§pecial Master GarrieadUMC analyze the
signature lines of emails t@rify thatUMC'’s custodians hadotbeen sending work related ema
from personal phoneSegDkt. 159,at 9. The resilts of this analysidemonstratethatsome of
these custodians had indeed used their personal mobile phones fof m®rkasconfirmed with
subsequentestimony by severabigh priority custodianshat they usedtheir personal mobile

devices for work-elated purposes.

39d.

40 Special Master Garrie, remarked “[e]very one of the custodians were asked the gue$itiin
do they use these devices for personal-u$er work-relateduse, and they disavowed it, son
multiple times.”Ex.2 (4/4/14 transcript), at 100% But later, Leah Conedy testified that she m
have used her mobile device for waitated purposes, including texting Spring. Ex.5 (5/6
transcript), at 13940. Spring also stated that he uses personal device for work, but h
provided it to counsel because his emails are forwarded to his UMC account and he hadid
with counsel the nature of the text messages sent and received on thatidesiciEl8-119.

41 See, e.g.Ex.4 (4/22/14 transcript), at 4B29:5 (Lawrence Barnard, current UMC CE
testified that he used his personal mobile device for seldted functions, but that he had n

previously informed counsel of this; Special Master Garrie instructeddhpreserve data on the

personal mobile elvice.);id. at 51:1013, 51:2453:18 (Espinoza confirmed he used his persq
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As a resultSpecal Master Garrie orderdBBS to inspectthepersonal phonesf the hidh
priority custodians for responsive communicatiodsside from Brannmarwho was no longer
with UMC, LBBS determinedand Special Master Garneerified) that there was no responsiv
ESI currently exitingon these device® Ex.13 (7/3/14 transcript), at 95UMC’s failure to
identify, preserve, collect, or search these personal mobile devices phesehearingdikely

resulted in the destruction of responsive EB&eSectionlll.E, infra.

)] UMC Failed To Identify And Preserve: ESI On The BlackBerry
Server And UMC Mobile Devices

Ms. Kisner stated that she first learned of the need to preserve data é&&atckBerry

devices of Espinoza, Brannman, and Mumford on January 21, 2014. Ex.26 (Kisner declaration)

at 76;see alsoEx.5 (5/6/14 transcript), at 187:1-12.

With respect t@ny preservation directives given to UMCLBBS, Kisner testified:

SPECIAL MASTER So nobody instructed you at that time [when she
instructed to collect mobile data on January 21, 2014
preserve all the data?

KISNER: No. But | don’'t believe we wiped them from that d
forward.

device, an iPhone, to conduct UMElated work, but insisted that it was just to make phone ¢
denying that he ever used text or email functions. The Special Master inf&spatza and
LBBS that, based on his review of Espinoza’s personal device, it appeared thdtdtdeast
receive UMC emails to his iPhone); Ex.5 (5/6/14 transcript), at 1212293 (Spring stated thg
he uses an iPhone for UMElated texting in higustodian interview, although it appears th
device never had been collected or searched.); Ex.8 (4/15/14 transcript),-22 $Ki8ner and
McKinley testified to Spring’s use of a personal mobile device (an iPhon&urotian UMG

issued BlackBerry)see alscEx.5 (5/6/14 transcript), at 163:264:10 (Kisner confirmed that

Spring has used a personal phone and has had neitBJ€d device for “at least the last two
three years.”); Ex.8 (4/15/14 transcript), Q2217 (further confirming use of personal mob
devices by at least some of the seven high priority custodians; Special btdster counsel fof
UMC to provide more information as to the use of personal mobile devices by UMC persg
id. at 25:1519 (Special Master orders the preservatball personal mobile devices for the se
high priority custodians). This all occurred prior to UMC instituting its bgiogr own device
(“BYOD?”) policy in 2014.

42 UMC'’s failure to answer truthfully to LBBS in the custodial interviews reiyay theiruse of
personal mobile devices makes finding fault with LBBS for not inquiring a moot point.
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SPECIAL MASTER | gotit. I'm just inquiring.
KISNER: Have they all been wiped? Yes. Because we moved t
GODINO: Were you aware of any efforts by anyone toward the
of 2013 to preserve or collect this type of cell phone d3
KISNER: No.
GODINO: No one ever asked you?
KISNER: No one ever said anything.

Ex.5 (5/6/14 transcript), at 184:16-185:5 (emphasis added).
Similarly, Williams represented as having responsibility Ud1C’s BlackBerry server,
stated that he was not instructed to preserve text message informationhenghtt of March

2014." Ex.326/25/14 Williams declaration), at 3. Williams further stated:

Toward the end of March 2014, | was instructed by IT management, ErnienMgkihe
Chief Information Officer, with Susie Kisner present, to review BlackbEmterprise
Server settings ankegin retaining SMS messages sent by certain UMC employees
was the first | heard of data preservation for this lawsuit although Iadidmmediately
know the reason for the change at that time of the request. We later foundrabataday
why the change was requested. The preservation efforts were later expan
workstations and other data repositories by mid-April 2014.

Ex.32 (6/25/14 Williams declaratiorat 13
While UMC failed to identify this repository thBBS,* the failure to identify the

BlackBerry servelikely did not result in the loss of ES8eeSection Ill.E.2jnfra. This is because
UMC'’s configuration of the BlackBerry server is such that “all caleraar email entries fron
UMC-issued BlackBerry devices would be captured on the Microsoft Exchange.'5&x.26
(Kisner declaration)at 5. However, it is possible thébr the time period in questiprihe
BlackBerry server had a different configuration that did not capture calandaemail entries

meaning responsive ESI could have been*bst.

43[Dkt. 159 at 3].
441t is possible through forensic analysis to establish how the BlackBeusr seas configured
during this time period. This analysis has not been undertaken, and the mere tyosesihil
different configuration acknowledged herein was not considereghohing the recommendatid
set forth in this Report.
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3. UMC's Preservation Efforts Were Insufficient: UMC Failed To
Institute A Timely And Effective Litigation Hold

Although in June 2013UMC claimed to havea “comprehensive document retentig
policy,” [Dkt. 104, LBBS lateradmitted: “There’s no formal policy or protocol that is laid out
litigation such as this lawsuitSeeEx.9 (5/1/14 transcript), at 21:2P:1;see alsoEX.6 (6/16/14
transcript) at 153152 (Macintyre testifying that there were no preservation policies at UMC W
heat UMCregarding class action litigatiopsVioreover Spring, the individualdentified byUMC
as beingresponsible for preservatidor this litigation testified that hevas not aware of any
“formal policy” or “formal procedure” for peserving document&x.5 (5/6/14 transcript)at
119:5-104° UMC admitted it did not issue any timely litigation hold here uoiiér 250days
after service of the complajrasserting that it never received Plaintiffgation hold notice?®

Therecord showsghat UMC did receive a litigation hold letter, not issued internally
from Plaintiffs in August 2012 and again in November 20MNore fundamentally, he

declarations andestimony by multiple UMC custodians in multiple hearisypow that UMC

45 MacIntyre stated that Spring was in charge of labor dispute document prieserit6
(6/16/14 transcript), at 125H0. But Spring stated that he thought the attorneys were respol
for instruding Schaibley to begin collecting even though he had said he was the “primary p
contact” (Ex.5 (5/6/14 transcript), at 68:7-8) with MPP:
SPECIAL MASTER:Did you have any interaction with Mr. Schaibley in this proces
collecting?
SPRING: No.
SPECIAL MASTER:Who within UMC, to the best of your knowledge, was respons
for this?
SPRING: For the preservation of electronic data?
SPECIAL MASTER:For instructing Mr. Schaibley to do the collection.
SPRING: My assumption would be our attorneys did that.
Ex.5 (5/6/14 transcript), at 119:14-25.
46 UMC’s Director of Risk Management, Shaunda Phillips (“Phillips”), submitteécaration
and explicitly testified that UMC did not ol its preservation policy here because “in the recd
with Risk Management for the Small litigation [she] could not locate any docipresgrvation
letter.” Ex.33 (Phillips declaration), at J&&e alsoEx.11 (6/4/14 transcript), at 14819 (Phillips
stating, “What | was told is that there was no receipt of a letter. And basédtpthe protocol
would not have been followed.”).
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failed to grasp that they had a duty to issue a preservation antiggeserve evidengeespective
of receiving a letter fronlaintiffs once they were ireceipt of the complaint in August of 201
Finally, the record further demonstraté8IC failed to comply withits dutyto verify preservation

was ongoing or for that matter taking placeven after it was subject to a duty to presete

4. UMC Preservation Efforts Were Insufficient: Who's On First? —
UMC’s Executives Failed To Take Responsibility For Preservation
And Failed To Notify The Appropriate IT Stakeholders To Prevent The
LossOf Relevant ESI

Not a single UMC executive took any of the stapsessaryo ensure the preservation
evidenceNo UMC executive took responsiity for instituting or enforcing a “litigation hold or

otherwise acting to ensure the preservation of documents in this case.

@) Brannman (CEO From July 2011 ToJanuary 2014)Received
At Least Two Plaintiff Preservation Notice Letters

In aMay 23, 2014sworn declarationBrannman stated he did not get an instructior
notify employees about preservation until Espinoza contacted him in April 2013. Ex.A0r{E2na
declaration)at 114. Brannman stated he was not involved in any preservation édfcats]948
Nonetheless, it is evident that someone at Bran's office received Plaintiffs’ preservatig
letter. In this regard, fher searching UMC emails at Special Master Garrie’s reqeestondson,
UMC'’s ESI vendoyrfoundan August 20, 2012¢mail sent from Patricia Kennedy to Doug Spri

with three pdf attachments. One of those attachments is the August 6, 2012 preseniago

47 Phillips and MaclIntyre both stated that they believed Spring would be in chargeughgn
preservation. Ex.33 (Phillips declaration), at {8; Ex.6 (6/16/14 transcript), atll25However,
Spring stated that he had received no preservation notice until Espinoza’s depo&€13. Ex.5
(5/6/14 transcript), at 70:3). Additionally, Counsel Witty stated, “Prior augel represented the
have turned over their entire file to current counsel, and that within that fieeigheo indication
for preservation notice sent to UMC.” Ex.5 (5/6/14 transcript), at 65:17-20.

48 These proceedings have shown that UMC receivedpmgservation letters from Plaintiff
addressed to Brannman in August and November of 2012. Accordingly, it is at Heat boogv

Brannman could have been unaware of UMC'’s preservation obligations until the giositue

taken in this matter almost aar later.
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letter from Plaintiff's counseb BrannmanEx.22 (8/6/14 Edmondson declaratipa) £5.4° It is
therefore app@&nt that before April 2013, Brannman took no preservation action after rerq

notice.

(b) Lawrence Barnard (CEO From February 2014 To Present
Learned Of Preservation ObligationIn Passingln The Hallways

UMC CEOLawrence Barnar@Barnard”)*° stated thaif he received any notice it “would
have been in a hallway in passing, someone saying, ‘We need to preserve basedase thand
[him] saying, ‘Okay, preserve what we need to presérvéx.4 (4/22/14 transcript), at 3141
The nonchalant attitude to preservation evidencethim testimonyis reflective of UMC'’s

widespreadailure to takdts duty to preserve seriously.

(c) McKinley (UMC’s Chief Information Officer ) Received No
Preservation Notice But Was Involvedn Connecting Initial ESI
Vendor With SchaibleyTo Perform “Initial ” Collection

McKinley did not receive any notice to preserve and was not involved in ensurtn
preservation was occurring until the Special Master Proceedirgs(4/22/14 transcript), at 158
159 (“The first official notice | got of a preservation order...was the ordmt from [Special
Master Garrie] after our first meeting.”). In fact, McKinley testiftadt he never spoke to UMC’
counsel in this matter untihe late pring of 2013. Ex.4 (4/22/14 transcript), at 157:16-17. Thi
particularly troubling because it was a member of McKinley's std¢haibley, who undertoo
UMC'’s collection efforts. SeeEx.17 §/1/14 Schaibley declaratipnat 14°! McKinley’s only

apparent involvement was in connecting UMC’s initial E&idor (Mare) to Schaibley.

49 Special Master Garrie was unable to determine how a letter addressed to Brannm
purportedly never seen by him, but was still directed to the Risk Management departme
S0Barnard was COO from August 2012 to January 2014. Ex.4 (4/22/14 transcript) 18t 57 %-
6.

51t should be noted that McKinley was a recipient of Spring’s -dftefact email instructing
employees to preserve. Ex.9 (5/1/14 transcript), at 4551®ere, UMC failed to comply with th
key factor that permits a company to samiflect, namely, that the company undertake
preservation obligation in a reasonable, géath, well thoughtout manner, in consideration g
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(d) Maclntyre (Director Of Risk Managemen) The Individual
ResponsibleFor Effectuating Litigation Holds For Some Types
Of UMC Litigation Was Not Involved in UMC’s Preservation
Efforts

Macintyre, UMC's then Director of Risk Management and a key custodian in thsr,m
testified that he was unsure whether anyone in UMC’s IT department wasteohto assist ir

any initial preservation efforts for this actica:

SPECIAL MASTER And to the best of your knowledge, was anybodyT
contacted to assist in that effort?
MACINTYRE: | do not know. | mean initially. | don't know. Down th
road, yes, there were.
SPECIAL MASTER At what time— can you shed some light, subject to-the
MACINTYRE: Idon'trecalithe exact dates.
SPECIAL MASTER The dates aren't as important as to the best of
recollection, whatever you can remember.
MACINTYRE: By that time, the defense attorney was already dg
electronic discovery. | don't remember, you know dings
or what time that occurred.

Ex.6 (5/6/14 transcript), at 129:10-130:1.

Notably, it was the Risk Management Departmettiat initially forwarded Plaintiffs’
preservation notice to SpringhereforeMacintyre’s failure to be aware,ajr involved inUMC’s

basic preservation obligations is inexplicable.

(e) Doug Spring (Director Of Human Resource$Was Not Involved
In UMC'’s Preservation Efforts

Spring testified he “did not even know there was such a thing” as a preservation
issued in this matter in 2012. Ex.5 (5/6/14 transcrigt)78:23. This testimony is particular

perplexing given thahe received multiple preservation notices, bétbm LBBS and from

the facts of the litigation at issue. That simply did not oc8aeSection Ill.A,supra(discussing
the litany of UMC preservation failures).

S2“MACINTYRE: | was responsible for claims management, directing claimdlaf the med
mal cases, personal injury cases and property cases....The employment casesew
responsibility of the HR department.” Ex.6 (6/16/14 transcript), at 124:22:2324. Doug
Spring is the director of HR.
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Plaintiffs, had met with outside counsel, and was identified by a number of wirnessbe
individual responsible for preservatiddeeSectionlll. A.2, supra Regardlesgvenafter drafting
a preservation notice in April of 2013ping apparently did not take any further steps to eng
preservation.

Indeed, Special Master GardeterminedSpring had neelevant, substantiventeraction

with UMC’s IT department:

SPECIAL MASTER Sothere was no formal request to Mr. Schaibley doad
collection?There was no interaction witf department to
go and gather documents?

SPRING: From me, no.

SPECIAL MASTER One concern | have, to be very frank, is that you gathé
information from UMC. It was provided to pri@ounsel
to review, right?

SPRING: Right

SPECIAL MASTER We're not exactly sure of themurces that you collected th

information from today.
SPRING: Okay.

Ex.5 (5/6/14 transcript), at 110:201:8;see alsoid. at119:1425 (Spring again confirming hg¢
had no interaction with Schaibley in the collection of any responsive data).

) Kisner (IT Manager Tasked With Blackberry Preservation)
Received Preservation InstructionOver 500 DaysAfter Initial
Complaint Was Served

UMC represented to the Court that it would produce text messages on January 17
SeeSection I1.C.6supra Yet, UMC’s counsel and executives failed to instruct Kisner to pres
evidence until January 21, 2Q1Ex.3 (4/7/14 transcript)at 84:28. This delay in instruction
causedthe wiping of a substantial number of text messages prior to UMC’s text meg

production.SeeSection Ill.E.2 nfra.

(9) Carmelito Mendoza Shane Lattin, Dave Williams, Ruben
Ghosal And Several Other Critical IT Individuals Did Not
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Receive Litigation Hold Notices Until The Special Master
Hearings®3

Carmelito Mendoz&'Mendoza”)is a UMC database analyst who has worked at UMGC
five years. Ex.11 (6/4/14 transcript), at 8:22.5* Through hearing testimonypecial Master
Garrieestablished thdflendoza had not received a preservation notice as of his hearing test|
in June of this year. Ex.6 (6/16/14 transcript), at 18:9-16.

David William (“Williams”) is a UMC System Administrator. Williams learned of t
lawsuit via an email from Human Resources in July of 2013, approximately 400 dayhef]
filing of the complaint. Ex.32 (6/25/14 Williams declarationat 2. At thattime, Williams was
not contacted or notified to preserve any information to the lawsuit by LBBSyotJBIC
executiveld. It was in March of 2014 thaVilliams was requested byicKinley to preserve datg
for this litigation, approximately 500 dadter the iling of the suit.Ex.32 (6/25/14 Williams
declaration) at 2. Williams further testified that he received no instruction to preserve
timekeeping system data for Clarity, Crigtar, GRASP, ad Teldrackingtimekeeping systems
until the summeof 2014. Ex.14 (8/4/14 transcript), at 11(18.

for

mony

ter

the

Shane Lattin“Lattin”) is a UMC Network Engineer. Lattin learned of the litigation and

received a preservation notice in 8ging of 2014. Lattinvas responsible for creating baggs

53 By UMC’s own admission, however, they have no one on staff with sufficient expert
preserve and collect the data from these systems:

SPECIAL MASTER:It is clearly obvous to me that UMC, while Mr. Williams and M.

Mendoza and Ms. Kisner may mean well, do not have, | believ
the ability to run reports for some of the systems, extract data, g
the data. UMC is going to need to retain thpatty expertise
immediatey to get this data out for each one of these systems.
Ex.14 (8/4/14 transcript), at 200:17-201:2.
54 Initially, Mendoza was identified as the only individual at UMC with specidliaewledge of
key timekeeping systemSeeEx.34 (7/10/14 Witty email). As it turns out, the expertise he
related only to the databases and not the applications themselves. Ex.14 (8/4/lipt)raaiskt4
115. The individual with expertise pertaining to these four timekeeping systeappaently
David Williams. Ex.14 (8/4/14 transcript), at 115. UMC's failure to provide Mendoza w
timely preservation instruction is inexplicable.
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of "Clarity, TeleTracking CrimeStay and GRASP databa8d=x.35 (8/1/14 Lattin declarationgt
12 At the August 4, 2014earing Lattin testified that he did not receive instrucidapreserve
and collect the data in thegmekeeping systems until late June of 24 14(8/4/14 transcript)
at 126-132.

Ruben Ghosal“Ghosal”) is aUMC IT Programming Supervisor. Ghosal learned of
litigation in 2014 and he testified that that he never received a litigation hold letietice, as of
June 4, 2014. Ex.11 (6/4/14 tranpt), at 61:2262:2. Ghosal is responsible for the Intran
applications, whichveredetermined to have several systems that contgiaehtiallyresponsive
ESI. SeeSection IlIA.2.d.,supra

In summary (i) UMC did not have any protocol or processldid not followany protocol
or processin regards to preserving responsive informgt{opfailed to have any executive “own
the responsibility of ensuring compliance with UMC'’s discovery obligati@msfailed to inform
or provide notice tseveralkey UMC IT system ownetsand (iv) never followed up to see i
preservation occurreor whether any of the aforesaid individuals had h@eperly informed of

their preservation obligationghese multiple failuresultedn the destruction of responsiESI.
B. UMC's Collection And Production Was Riddled With Problems

Special Master Garridentified multipleproblems with UMC'’s collection and productio

Among other thing&JMC failed to collect:

= Data on the UMC IntraneSeeEx.3 (4/7/14 transcripthat 45:1018; 46:1220 (UMC
states that itlid not collect or preserve ESI that existedteintranej.

= UMC network file sharesSeeEx.3 (4/7/14 transcriptat 45:1018; 46:1220 (UMC
states that itlid not collect or preserve ESI that existed on #tevark file shares)

= UMC email and messages stored on tBEckBerry server.See Ex.3 (4/7/14
transcript) at 36:325; 63:2125; 64:110; 65:123; 83:618 (Multiple UMC IT
stakeholders state they haot yet preserved thiglackBerry server data as of Apii,
2014).

= 24 UMC computersthat were used byhe 27 UMC custodiansSeeEx.3 (4/7/14
transcript) at 112:118, 127- 129;Ex.30 (Small declarationat 19 (including as an
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exhibit an email sent to all UMC employees that states many UMC employees
documents on their local computer).

= Laptops of Spring and Mumfordhoth potential sources of relevant ESkeEx.29
(custodian interviews) (Both Mumford and Spring stated that they had persoapslg
they used to conduct UMC business, includatgU labor negotiations in 2009.).

= ESI of Claudette Myer€Executive Assistant to Espino?a.

=  UMC network file sharesSeeEx.3 (4/7/14 transcriptat 116: 210 (Schaibley stateg
that UMCcollected none of the network file shareR)is meansamong other thigs,
that UMC collected nanformation from the UMC payroll network file shaoe the
human resource small litigation fold&eeEx.29 (custodian interviews) at 8, 13, 2
and 22 indicating thatMumford, Brannman,and Spring all storedresponsive
docunent in UMC network file shares).

1. UMC’s Production And Collection Was Riddled With Problems
Collection And Production Timeline

The timeline below demonstrates how, during the course of these proceedings, |gll(
to collect evidence from a litany of sources. UMC'’s collection efforts iar&elow the de
minimisrequirements for a reasonable collectam resulted in high costsgnificantdelay and

loss of responsive ESkeeSections I11.D and Ill.Einfra.

= April 2, 2013 Jeremey Thompson CbunselThompson”) ofMPP contacted Craig
Renard (“Renard”) of LDG to discuss UNKESI collection and to provide him wit
an ESI protocol.

= April 5, 2013 Counsel Thompson cotacted McKinley(UMC’s CIO) regarding
collection of ESI at UMC with the assistance of Renard.

= April9,2013: Renardnotified Leon Mare (“Mare”) of the UMC projecarranged
for Mareto meetwith Schaibley(UMC IT employee)at UMC on April 10, 2013 to

collect ESI and emailet confirm the appointmenEx.36 (Renard declaration), at b;

see alsQEx.1(Mare declaration).

%5 Special Master Garrie identified a relevant computer as one that any of the custodjams
[to] and access more than 10 times a month...[or] is in their office and they sit dowreahd

Ex.3 (4/7/14 transcript), at 127:12-16.

%¢1n this regard, Espinoza stated in his custodian interview that Myers maintangdrt filing,

regularly accessed bothsjinoza’'s calendar and email, archived Mr. Espinozaisaié and

calendars, and sent email and documents on Espinoza’s [Sdetik.29 (custodian interviews)
15-17.
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=  April 10, 2013 Schaibleyconductedhefirst collection of ESkand worked with Mare
to create a forensic image of th€Sl, which included home profile data, loc

al

workstation data, and mailbox copies of 26 custodians: Brannman, Dwyer, Espinoza,

Spring, Claudette MyersPanzeri Daniel Small, Carolyn Small, Louise Guold,
William Curtin, David Cohen, Lanette Lawrence, Cindy Jones, Shaheen Ahistt,
Borbon, Leah Conedy, Regina Pfaff, Tiffanie Fleming, Jerri StrasserGraLx,
Stephanie Merrill, Christie Crowley, April Martin, Tracy Sutter, and Am
Robinson?’

= April 19, 2013: Mare handed the drive containing the data to Reaai®6 (Renard
declaration) at §#8. No back up of the UMC ESI data collection was madeat 8.
However, the data collected by Schaibley was stored on UMC’s IT Netveotkig/
Server.Ex.28 (chain of custody).

= April 24, 2013 MPP instructed Renard to ceaseldiiC work with regard to UMC
ESI data collection and processitfggx.23 (Wieczorek declaratiomt 7.

= June 24, 2013: Schaibley received word via an email chain from Sprilgrector

O

ber

Lonnie Richardson, and IT Security Officer Connie Sadler of a new request &l pull

email addresses for UMC usetsx.17 (6/24/13 Spring email, Ex.C to Schaibley

declaration).

= July 15, 2013Margaret Foley (CounseFoley”) of LBBScontacted Mare concernin
further collection and forensic imaging of UMC ddEx.1 (Mare declaration), at 4.

= August 16, 2013Schaibleyperformeda second collection effort pursuant to Jug
Leen’s order[Dkt. 119, at 17:2§ The collection included hom profile data, local
workstation data, and mailbox copies fofe high priority custodians: Brannmar
Espinoza, Spring, Mumford, aithnzeri®® Ex.22 (8/6/14 Edmondson declaratioaf
716.

= August 26, 2013Mare worked with Schaibleyto create a forensic copy of tdata
Schaibley collectedn August 16, 2013. Ex.17 (8/1/14 Schaibley declaration), at

= QOctober 3, 2013: Edmondsoa new ESI discovery consultargarticipated in a
meeting withLBBS to determine what specific processing needed to be accompl
as it had been determined that the initil2IG’s report was insufficient pursuant to th
ESI Protocol. Ex.22 (8/6/14 Edmondson declaration), at 4.

ST UMC received no instruction from former counsel or its ESI vendor to document théakep
to collect these initial repositories or instruction as to what to preserve biouasers’ email ang
home folders. Ex.17 (8/1/14 Schaibley declaration), at 4. This does not relieve Mare
obligation to follow industry standard best pragti@nd verify the collection.

58 UMC apparently never approved the hiring of LDG, and McKinley never met with thes.
(6/16/14 transcript), at 130.

9 Edmondson did not verify any of these representations with UMC IT Security, or theusr
ESI Vendor, as is best practice when receiving a-tave.
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= November 14, 2013: Edmondson again met WBBS and received a hard driv
containing the original source data for the five identified custodians (emllent
August 2013) used by Mare to cretite logreport®® At this meetingLBBS requested
that Edmondson rereate the results from the origin&port provided by Mare a
closely as possiblandprovide the native files, TIFF files, OCR text and |dies in
compliance with the ESProtocol. Ex.22 (8/6/14 Edmondson declaratian)]5%*

= November 16, 202FEdmordson using-TK Imager 3.1.2 mougrtithe forensic images
that wergorovided on the hard drive. Ednusonthen used EnCase Forensic to acqu
the files and preserve them in an EnCase Evidence File (E01) F&fm&uring
processing, EnCase 6.19.7.2 and 7.07.00.138 were unable to mounthallemhail
container files, so Edmondson used Paraben P2 Commander 2.24688.24628 tq
all of the email containers, apply date filters, perform keyword searahdsexport
respomsive hits. Ex.22 (8/6/14 Edmondson declaration), at f0hce this was
conpleted Edmondson finished theocessingn Ipro eCapture 6.2.21d.

= December 8, 2013: Edmondson completed this firatessingpf ESI and gave thd
data toCounseWitty.

= January 3, 2014laintiff’'s ESlvendor Bruce Pixley (“Pixley”)jdentified thathe first

production did not contain the extracted text from the docunbet@use Edmondson

had incorrectly configured eCapture.

= January 14, 2014: Edmondson completegrozlucing the data in eCapture with t
comrect extraction option selecteEdmondsonparticipated in a call with.BBS,
Plaintiffs’ Counsel andPixley regardinganother issue with the production: UM
incorrectly decoded MIME attachmengésdillegible email content® Ex.22 (8/6/14
Edmondson declarationat §11-12.

= January 22, 201£dmondson collected forensic images of three BlackBerry Dev
1 RIM BlackBerry 9350 from Brannman, 1 RIM Blackberry 9330 Curve 3C fi
Mumford, and 1 RIM Blackberry 9330 Curve from Espino3aeSection I1l.A.2.1,
supra

0 Edmondson was informed by LBBS that this was a collection of the full dateesionrthese
five cugodians and was the entire production. He was further informed by LBBS that Mare 1
have made a complete copy of all of the custodians’ collections. Ex.22 (8/6/14 Edmd
declaration), at 6. The hard drive contained data in an FTK AD1 forensically soururfib f
totaling 29.9GB (compressed) in sit@. As discussed above, neither state was accurate.

61 Seg[Dkt. 79]. No chain of custody documentation or detailed information about the cont
the hard drive was given to Edmondson at this time.

%2 The total uncompressed size of the source files on the hard drive was 57.8GB. Ex.22
Edmondson declaration), at 7. Edmondson searched atires¢ed files on the hard drive usif
the agreed upon search terms. [Dkt. 126].

%3 These two issues wedetailed in a declaration by Pixley, filed with the Court on Februar
2014. [Dkt. 145].
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= April 4, 2014:1t was determing by Special Master Garri¢ghat the source data|
contained on the hard drive Edmondson received in Novembenzislsibstantially
incomplete Ex.22 (8/6/14 Edmondson declaration), at 116-17.

= April 8, 2014 Schaibleywas orderedoy Special Master Garrie re-process all thej
evidence collected to date and create ch&ioustody paper work as welbchaibley
was alsardered to collect each custodian in a separate EOL1 file that would conta
custodian’s home folder contents, workstation profile contents, contents g
custodian’s Outlook mailbox, and archive PST and OST. #lgsl7 (8/1/14 Schaibley
declaration)at 6.

=  April 9, 2014:Schaibley provided Edmdson with the seven high priority custodian
preserved data Lx01 format Ex.22 (8/6/14 Edmondson declaration), at li8is was
necessary because the original ESI collection from which Edmondson had perf
the prior work was not completiel.

= April 15, 2014: Schaibley provided an additional s&THilesthat were neveraptured

during the initial robocopy collectionEx.17 (8/1/14 Schaibley declaration), at 8.

Neither of UMCs ESlvendors inspected the robocopy script that detailed the errg
posts that would have made apparent that UMC failed to cttlesix PST filesduring
the robocopy collectiaf* Ex.17 (8/1/14 Schaibley declaratipa) 178.

= April 19, 204: Edmondson conferenced wiixley to conduct a quality control tes
to ensure that all requested mdtta was captured; and to ensure that the produg
format was compatible with their systerds a result of this conference, the E
protocol was amende8egDkt. 171].
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UMC is still collectng ESI from various repositories as of the authoring of this Report, including

the timekeeping systems discoverediune of 2014SeeSection 111.C.1.ainfra.

2. UMC'’s Production And Collection Was Riddled With Problems
Failures By UMC In Collection

Special Master Garrie finds thie collection of ESby UMC was riddled with problems

andis still not complete.

64 Schaibley stated in his August 1, 2014 supplemental declaration the following reg
Mumford: “six PST files were ...not copied during the robocopy collecti@aulee they were ir
use at the time of copy....” Ex.17 (8/1/14 Schaibley declaration), at 8. Mumford’s|&Santd
all of Claudette Meyer’'s ESI were not preserved or collected until, At¥i4. [Dkt. 159, at 2].
UMC and LBBS could have identified this failure if they had properly requestedhindESI
Vendor follow ediscovery best practicé8.
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€)) UMC Self CollectedESI In Both April And August 2013Using
Unreliable Collection Methodology SuchThat The Effectiveness
Of TheseCollections RemainsUndetermined

OnApril 18, 2013 ,Schaibleycompleted a collection of 26 custodians’ emails and pers
folders 5 SeeSection 111.B.1,supra “The total data was 583,714 files; 90,974 folders; and
gigabytes uncompressedEx.17 (8/1/14 Schaibley declaration), at®§4.

After the “initial collection” UMC performeda secondelf-collectionof Espinoza, Spring
Mumford, Brannman, andPanzerj on August 26, 2013pursuant toMagistrate Judge Leen’
Order®’ Again the emails were collected but a portion of some custodians’ personabuirg
files were missing. While UMC andLDG designatedSchaibley as thaJMC IT individual
responsible for performing the collection, UMC failed to establish a documentedsmoiéection
or collect in a uniform, defensible, and documented mafferSelf-preservationand sel
collecton is permissiblea party that chooses to do so must perform these actions in a defg
processandin collaboration withcounsel. This did not happehere®® UMC had no process an

did not collaborate with either MPP or LBBS.

65 Ex.17 (8/1/14 Schaibley declaration), at 74.(“April 18, 2013: | met with Craig Remard,
Litigation Document Group, and Leon Mare, a forensic investigatan £xpert Data Forensics
to determine what data was to be copied from my collection for the 26 individiral Adl data
from my Robocopy script was to be copied, which included all data from the individuals'
workstation profiles and home foldetswas also determined that the active Outlook mailbo
of these 26 custodians should be collected and copied.”)

% UMC failed to suspend the auto-delete functionality and thus made it impossible for UM
perform the collection again as some of theadadm the “initial collection” no longer exists
SeeSection IIl.B.1,supra

7[Dkt. 121]; The search terms were: 1. Missed meal period break!; 2. Compensategrdrizap
of Labor OR DOL 4. Lunch!; 5. FLSA OR Fair Labor Standards Act; 6. Krono§ime report;
8. Correction Form; 9. Interrupt!; 10. Meal/lunch policy. [Dkt. 126].

%8 During the course of these proceedings the Special Master worked withtt/sevelop and
document a defensible collection protocol. Ex.22 (8/6/14 Edmondson declaration fEgcéss
documentation).

% A party cannot delete reasonably accessible relevant ESI repositoriesibetdiects the ESI
However, once a party collects reasonably accessible relevant ESI regosisimg a defensible
process in collaboration with Cosel, they may delete the ESI.
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(b) UMC Did Not Collect From Known Responsve ESI
Repositories Including: Q-Drive, UMC Workstations, All ESI
For Claudette Meyers, Clarity, CrimeStar, TeleTracking, And
Blackberry Server Data Until April 2014 Or Later

On or about June 2014, matrena yearafter UMCs initial collection Special Master
Garriefound that UMC’scollection did not include numerousasonably accessible relevant B
repositories, including:

= Multiple network file share¢seeSectionlll.A.2.a, suprg);

» Intranetapplications datgseeSection Ill.A.2d, supra);

= BlackBerry server datand personal mobile deviggsee Sectionlll.A.2.e, lIl.A.2.1,
supra);
= Personal laptops used to perform UMC workeSectionlll.A.2.b, supra);

= Datafrom UMC issued BlackBerry phones and multiplglC issuedcomputerqsee
Sectionlll.A.2.f, suprg);

= Multiple timekeeping systemsdeSectionlll.C.1.a,infra).

In addition,LDG failed to properly collecthe ESI for the five key custodiaasordered
by the Court See Ex.17 (8/1/14 Schaibley declaration), at 5; Ex(@&26/14 Edmodson

declaration), at 16 (stating “I verified the source data that had beengatawiche in November

of 2013... was incomplete...”).

(c) UMC Delayed Collection Without Suspending Backup
Resulting In The LossOf Responsive ESI.

As the chronology in Section Ill.B.1 demonstrates, UMC’s information teoggo
personnel failed to suspend backup or implement a litigation hold for multiple regssieanalil,
Q-Drive, UMC work computer and devices. This failure to suspend the pamkperform a
timely collection of these repositories resulted in the loss of responsiv&é&sSkection I1l.A.2a
f. (UMC's failure to preserve ESI repositories).

The table below, provided b¥dmondson,demonstrates that responsive ESI w

discoveredn all the repositories UMC failed to preserand collect.
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Review Package of ESI Custodiafrovided
to LBBS

Number of Responsive Documents
Provided to Counsel for Privilege
Review

John Espinoza (Original Review was performed
without a Review Package)

Doug Spring (Original Review was performed withot
a Review Package)

James Mumford (Originial Review was performed
without a Review Package)

Cindy Dwyer Review Package
Jackie PanzeReview Package
Claudette Myers RevieRackage
Brian Brannman Review Package
Q-Current- Review Package

Policy andProcedure Review Package
Tracy Sutter Review Package
Tiffany Flemming- Review Package
Shaheen Ahmad Review Package
Stephanie MerrilReview Package
Regina Pfaff Review Package

Pat Greaux Review Package

Oscar Borbon Review Package
Kristi Crowley Review Package
Louise Collard Review Package
Lanette Lawrence Review Package
Jeri Strasser Review Package

Leah Conedy Review Package
David Cohen Review Package
Daniel Small Review Package
Cindy Jones Review Package

Bill Curtin Review Package

April Martin Review Package

Amber Robinson Review Package
Alicia Jones ReviewWackage

Carolyn Small Review Package
Amber Robinson Review Package 2
Alicia Jones Review Package 2
Brian Brannman Review Package 2
Cindy Dwyer Review Package 2
Q-Current- Review Package 2

Q Backup Review Package

Daniel Small Review Package 2
Doug Spring Review Package 2
Cindy Jones Review Package 2
Claudette Myers Review Package 2
Jackie PanzeReview Package 2
James Mumford Review Package 2
Tiffany Flemming Review Package 2
Tracy Sutter Review Package 2

Pat Greaux Review Package 2
Regina Pfaff Review Package 2
Shaheen Ahmad Review Package 2

Stephanie Merrill Review Package 2

7850

26023

2361

5451
52571
27358
6351
417
18
678
2981
1005
6223
5167
3
1125
1677
21
121
878
1002
20
253
1101
56
305
2135
469
96
196
191
122
164
26028
10265
118
119
93
258
231
220
218
226
57
77
148
115
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Kristi Crowley Review Package 2 102
Lanette Lawrence Review Package 2 248
Leah Conedy Review Package 2 113
Oscar Borbon Review Package 2 320
Jeri Strasser Review Package 2 61
John Espinoza Review Package 2 92
UMC Intranet Review Package 5853
OCR Responsive (PDF) Review Package 18812
OCR Fail (PDF) Review Package 2550
OCRErrors (TIF/IJPG)Review Package 29008
OCR Responsive (TIF/JPGReview Package 39540
Q-Current- Review Package 3 1115

The thousands upon thousands of responsive files provided to UMC Counsel for pr
review byEdmondsorshowsthatUMC’s failure to preserve anzbllectESIin a timely mannef®
together with itdailure to suspend backup or institute a litigation hold, resulted in the destrd

of responsive ESI.

3. UMC'’s Production And Collection Was Riddled With Problems
Failures By UMC'’s Electronic Discovery Consultantin Production
And Collection

€)) UMC ESI Vendor Did Not Make A Complete Copy Of The
Collection Or Complete Requisite ChairOf-Custody Paper
Work

As the chronology above sets forth, in April of 201G subcontracted Mar@treate a

forensic imagef what Schaibley had collecteBx.17 (8/1/14 Schaibley declaratipa} 14; see

also,Ex.36 (Renard declaratigmt 1957. In April of 2014, a year lateiSpecial Master Garrie

discovered that the forensic image of Schaibleylection was not complete Ex.17 (8/1/14
Schaibley declarationpt 147! Thus the EStollectionthat was thesubject ofall the discovery

conferences was based on a falsense Had Special Master Garrie tnidentified this error,

O UMC failed in preserve and collect ESI from these repositories for 300 to 700 plus days
depending on the repository.
I Renard “did not supervise the copying and was not involved in any way, except for sp

ten minutesd introduce Mr. Schaibley and Mr. Mare.” Ex.36 (Renard declaration), at §15-7|
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Plaintiffs wouldhave been materially harmed because UMC results were derived from a
image of an incomplete collectioikt. 159,at 23].

This failure could have been avoided had forensiecmdin best practices been followsg
and chairof-custody paperwork been completdddeed, LDG’s performance was so sU
standard that, as UMC testified: “we refused to [plagm]”. Ex.4 (4/22/14 transcript), at 104:1]
106:872

As noted above in the collection timelireeéSection 111.B.1,suprg, Edmondson useq
processing and production software that created problems in production. UMC prody
suffered from technical issues that prevented colles@archfrom being completedSeeEx.22
(8/6/14 Edmondson declaratiom) L4 (stating that “@spite the software manufacturer's clain
the original processing software used, i.e., ‘Paraben P2 Commander,” had isehiscoarectly
produced the responsive emalil files and thaproeessing in EnCase 7.09.03 was the nj
accurate option currentigvailabk”). It is Special Master Garrietspinion that had Edmondso
followed industry best practicesgmondsonvould have been able to identify and respbreeven
preventmost if notall of these technical issues

All of UMC’s ESI vendors have fked repeatedly to follow best practices or U

appropriatgorensictools to process and produce ESI urtierESIProtocol.”

2 The Special Master also notes for the record that, on March 18, 2014, UMC was ord
create chawof-custody paperwork before the April 4, 2014 hearing. [Dkt. 154, at 3]. Sp
Master Garrie even supplied the chafrcustody forms and explained hdw/fill them out. Ex.2
(4/4/14 transcript), at 28:129:7. While UMC did submit a chaiof-custody, it was inadequat
for its purposeSeeEx.2 (4/4/14 transcript), at 483). Specifically, the chaiof-custody failed to
record several things, including (i) what sources UMC collected data fronmadbr & the 27
custodians, (ii) how they identified the ESI, (iii) how they collected the @§lhow the ESI was
preserved, (v) what criteria were used to identify the ESI that was cdll§otd. 154, at 3]As a

result, UMC was ordered to redo the forms, which further delayed these proceedings@ased
the costs.

3 These repeated failures to properly use tools ultimately forced Specialr\asrie to create i
step by step picture book showing howptoperly collect and process ESI in EnCase. EX
(8/6/14 Edmondson declaration, Ex. A thereto). With this picture book and the direct involv
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= Edmondson and DG did not complete or document the forensic collectiordatia
obtained from UMCSeeSection 111.B.3.asupra

= Edmondsonand LDG did not inform or assist UMC or MPP in identifying E
repositories to preserve and colleéateEx.3 (4/7/14 transcript), at 24.

= Edmondsorfailed to identify several encrypted files in production, which were
searchedSeeEx.3 (4/7/14transcript) at 2629 (Edmondsorstates there were varioy
encrypted files which included two DMG files for Macintosh, which UN&hnot

explain since none of the custodians supposedly had or used Macintosh devices.).

= Edmondsorfailed to identify releant databasesven thougthe verifiedthathe was
complying andvastold by counsel that he was to infothem of anydatabasesSee
Ex.14 (8/4/14 transcriptpt208:1-5 (SPECIAL MASTER: I'm very disappointed thg

Mr. Edmondson failed to do what standpréctice would have been, which is to seaf
the data that's provided for databases and bring that to the attention of cotthsel.|).

= Edmondsondid not follow the ESI Protocol and “OCR” pdf, tiff, and image filg
leaving them unsearchab®ee[Dkt. 165]."°

The aboveproblems were remediday Special Master Garriesfforts SeeSectionlll .D, infra.”®

of the Special Master and Plaintiff's ESI Vendor, Mr. Pixley, collectimh@ocessing was finally
able toget back on track.

SPECIAL MASTER: Okay. Now, paragraph 30. Did we determine whether this w.
database? Because as | read it, it is a database, based
declaration | did receive.

EDMONDSON: This is Mr. Edmondson. It's an entired@dive.

S,

AS a
on the

SPECIAL MASTER: But on that Cdrive is the database for the policy and procedure

server?
EDMONDSON: There could be one, yes. | do not know what's in the databa
databases that may exist on that drive.
SPECIAL MASTER: Well, obviously if there's a database —
Ex.14 (8/4/14 transcript), at 70:21-71:8.

5€ or

S Notably, UMC does not explain how or why Edmondson deviated so significantly from the ESI

Protocol:"COUNSEL TOSTRUD: No, we'd like anything that is produced to be prodirced
accordance with the ESI protocol. COUNSEL WITTY: Understood, as scanned OCH&i'RD

Ex.4 (4/22/14 transcript), at 21732.UMC does not explain how Edmondson could possibly have

gone from, on one hand, being told to OCR all PDF and TIFF files ttheoother, not doing
anything with these files.
® However they added significant time and cost to these proceedings.
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4. UMC'’s Production And Collection Was Riddled With Problems
Failures By UMC’s Counselln Production And Collection

While there is little doubt that UME€failure to be forthright with LBBS exacerbatedny
collection issues, LBBS is responsible &mme of the collection failures. SpecificallyBBS
failed to dialogue with UMC or the electronic discovery vendors, leaving/@wverin the dark
about what to collect and when ESI should be colleGedSection I11.B.1 supra ’*

LBBS may be forgiven for trusting that MPP’s collection efforts followegmblance fo
basic protocol and practices, and for relying on their own client’s représest¥et, LBBS’
decisionnot to verify what UMC told them, and not serially engage UMC IT stakehoide
substantive @iscovery dialogue contributed to UMC’s failures regarding identification,
preservation, collection, search, and productiorsummaryLBBS did notmeet its Hirmative
duty to inform UMC it neeeldto put its document retention program on hold senk and collect

relevant document®.

C. UMC Made Multiple Misrepresentations In These Proceeding®As To The
ExistenceOf RelevantESI Repositories, UMCs Ability To Produce Summary
Spreadsheets Vi&Kronos And The Completeness Of The Production ODOL
Documents Submitted In These Proceedings.

UMC and LBBSprofferedmultiple falserepresentations and statemefmeny of which
are detailed abovehat obstruad discovery in these proceedings, causing delays and incr

costs, and leading to likely loss or deletion of responsive ESI.

1. UMC Made Multiple Misrepresentations In These ProceedingsUMC
CustodiansLied About, Or At Best FailedTo Disclose Several Key ESI

"TEx.17 (8/1/14 Schaibley Declaration), at 4. Similarly, David Williams, ge8ysdministrator
at UMC, was not instructed to beginaiting mobile phone text messages (SMS messages)
the BlackBerry Enterprise Server for collection until March of 2014. Ex.32 @@ 28lliams
declaration), at 111,3.

8 LBBS should have worked with UMC to ensure compliance, including drafting a notice
regarding the litigation hold, making sure UMC employees certified thar¢oejved the
litigation hold notice, and making sure UMC employees both understood and implemented
notice.
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RepositoriesTo LBBS And Special Master Garrie Of Which Were
Later Proven To Contain Relevant ESI

UMC custodians lied, or at best withheld, the existence of several key ESI repos
from LBBS and Special Master Garrie, including: ifaultiple time keeping systemé)) Intranet

applications®® and (c) personal mobile phones; and (d) a BlackBerry server.

(@) Key Timekeeping Systems Clarity Crime Star, TeleTracking,
And GRASP Were Only DisclosedTo The Special Master More
Than Three Months Into The Proeedings

This is a dispute about wages and hoarsl UMC personnel and custodians failed
disclose the existence of four timekeeping systems to coandelhe Special MasteClarity,
CrimeStay TeleTracking, and GRASP Indeed, the onlymekeepingystem any UMC custodian
disclosed was “Kronosind to a limited extentGRASP.SeekEx.2 (4/4/14 transcript), at 14Ex.7
(4/10/14 transcript)at 1617.8° UMC custodians did not disclose these systdawpite being
specifically asked about the use o€l applications by UMC counsgel custodiarinterviewsand

by Special Master Garrie in numerous hearittgs

® The July 2014 Sedona Conference GlossaBigeovery & Digital Iformation Managemen
(4th ed.) defines an intranet as “A secure private network that uses hrtsatetl technologies tg
provide services within an organization or defined infrastructure.”

80 UMC did not disclose that GRASP is a timekeeping system aigilihto the proceedings, ar
it is still unclear exactly how GRASP is configured or used in UMC'’s techgaogironment.

81 See, e.gEx.11 (6/4/14 transcript), at 65:8-20:

SPECIAL MASTER:Are you aware of any databases that track time beyond Kronos

MENDOZA: Yes. Clarity.

SPECIAL MASTER:What?
MENDOZA: Clarity.

SPECIAL MASTER:Clarity? Did you say Clarity?
MENDOZA: Yes.

SPECIAL MASTER:But is Clarity still tracking time?
MENDOZA: No longer.

SPECIAL MASTER:Any others?
MENDOZA: That's all.
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) Clarity Timekeeping SystemWas Used By Optln
Plaintiffs, Contains Responsive ESI, And Was Not
DiscloseduUntil May 2014

Clarity was a timekeeping system used by employees at UMC from May 2006lay
5, 2014 to collect data for analysis of time spent by UMC staff. Ex.32 (6/25/14 Will
declaration), af6.

It was not until the May 30, 2014 hearing, when Special Master Garrie asked a
security group called Claritthat LBBS revealed for the first tima new systenthat can track
breaks,over 650days after Plaintiffs served their complai@tarity was the name of a softwa
system related to timekeepingx.10 (5/30/14 transcriptat27.

Subsequerdeclarationsubmitted to Special Master Garrie in these proceedingstsiaby
UMC’s managementised Clarity reports to revietime per projectEx.32 (6/25/14 Williams
declaration)at 9. It was also determined thanch breaks could be selected as a line item in
Clarity systemEx.40 (7/8/14 Williams declarationat 19.82 To date, three oph Plaintiffs had
access to Clarity Roxanne Barela, Lisa Rainford and Linda WilliarEx.37 (6/12/140liveri
dedaration), aff 10). Importantly, time tracked on Clarity is not necessarily trackduedfronos
timekeeping systeniex.11 (6/4/14 transcriptat 74-76.

Upon the discovery of the Clarity timekeeping syst&pecial Master Garrie ordereg
LBBS to produce a UMC witness with knowledge of the system for questioning, out of co

that UMC had failed to search the right systeiz.10 (5/30/14 transcriptht 2728. 83

82 Upon discovery of this information, LBBS promptly requested that Williams reSlarity. He
quickly restored the system and verified that certairioptiaintiff class members were Clarit
users. Ex.32 (6/25/14 Williams declaration), 114.
83UMC was aso ordered to produce sample reports from Claritinfoamerareview to determine

how Clarity was being used at UMG@I. at 30:34. Special Master Garrie also ordered UM(Q

counsel to perform an exhaustive search for the existence of any other timglsyspims and tq
provide, for any system identified, the following: “sufficient information anditfjenhcluding

software, version, vendor number, use, and how it's used at UM@i t@merareview. Ex.11
(6/4/14 transcript), at 94:123. It should be oted that UMC witnesses had repeatedly denied
existence of other systems. In fact, on June 4, 2014, Mendoza testified thatriet enaare of
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UMC has misrepresented the use and functionality of ClddiC claimed, for example
Clarity was not a “time&eeping” system used by hourly employees; Clarity was used only fd
“McKesson project” (also referred to by UMC as the Electronic Health RedsktR)(rollout) 84
Clarity’s use was limited to the ITépartmentand Claity “was wsed only in UMC IT until 2012".
Ex.38 (6/30/14 Witty letter)In fact, Special Master Garrie hdstermined that: Clarity was indee
used to keep or “track” time at UMC by hourly employees, including certaiinCpiintiffs 2>
UMC used Clarityfor more than the McKesson proje8t;UMC usedClarity outside thelT
Department’ and UMC's use of Clarity extended well beyond 2012, until at least May 20
In summary,UMC failed to disclose Clarityo LBBS, in custodian interviewsnd toSpecial

MasterGarriein hearings even though Spring and several other individuals in the HR depa

any time tracking systems other than Kronos and Clarity. Ex.11 (6/4/14 ripihsat 65.

However, on Jun&6 on what was supposed to be the last day of hearings in these proce
UMC revealed the existence of three additional tiraeking systems: (1) CrimeStar Recor
Management System (“CrimeStar”); (2) GRASP; and (3) TeleTracking.elrcdhrse of thee

proceedings, it has since been determined that Mr. Mendoza supports the dd@bdsese
timekeeping systems. Ex.16 (Mendoza declaration).

8 UMC has attempted to split hairs between “tikeeping” and “timetracking” — arguing,

ostensibly (and incoectly) that because UMC'’s pay records are calculated according the Ki
timekeeping system, UMC had no obligation to identify or produce ESI from\Cl@rimeStar,
and TeleTracking).See, e.g.Ex.12 (6/26/14 transcript), at 68:1% (Counsel for UMCCayla
Witty, so distinguishing); Ex.38 (6/30/14 Witty letter) (explaining Clargyad'timetracking” as
opposed to “timéeeeping”’ system).

84 Ex.11 (6/4/14 transcript), at 2314 (“COUNSEL GODINO: Was Clarity used for any other

project other than thidMcKesson project? OLIVERI: No, it wasn't.”see alscEx.11 (6/4/14
transcript), at 22117 (UMC counsel objecting that UMC'’s official timekeeping was done thro
Kronos, and special billing records were tracked through Clarity only for the $80K&EHR
project); Ex.37 (6/12/14 Oliveri declaration), at 16 (stating that the purposaridfClvas to track
time of employees spent on the McKesson project”).

8 Seee.g, Ex.38 (6/30/14 Witty letter) (stating “Clarity is a tifracking system at UMC”See
Ex.37 (6/12/14 Oliveri declaration), at 110 (identifying @p#®laintiffs that used Clarity).

86 Ex.11 (6/4/14 transcript), at 293D:3 (admitting that Clarity was used to track time for proje
other than McKesson).

87 Ex.6 (6/16/14 transcript), at @%5-19 (Mr. Oliveri confirming that none of the three Opt
Plaintiffs he identified in the Clarity database worked in IT).

88 Ex.32 (6/25/14 Williams declaration), at 112.
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had Clarity account®’ In addition,UMC failed to preserve ClaritgSI until June of 2014, 65(
days afterservice of the Complaint. Ex.38/25/14 Witty letter);see alsoSection 111.C.1.az,

infra.

(i) CrimeStar Timekeeping SystemWas Used By Optin
Plaintiffs, Contains Responsive ESI And Was Not
DiscloseduUntil June 2014

CrimeStaris a dispatching software system public safety officers at UMC used to
time, including meal break® Special Master Garrigeterminedhat data captured i@rimeStar
is not captured in Kronos. Ex.39 (6/25AMtty letter).

In fact, UMC stated in ketter submitted in these proceedings:

One of the codes entered iMfoimeStarincludes a meal break code, The officer wol
radio in that s/he was taking a break, and the dispatcher would enter this coq

CrimeStar When the officer finished the break period, s/he would radio back in to inform

the dispatcher that the break was finishigds would also be entered inByimeStar This
data is not captured in Kronos, because the Public Safety officers only use Krorj
clocking in and out for the woprk day.

Ex.39 (6/25/14Nitty letter).
Special Master Garrie found thdMC failed to disclose the CrimeStar systanlLBS,

in custodian interviews, and to Special Master Garrie in hearifidgs is evermore outrageoug
that Clarity because Special MasGarrie determinedrom declarationshat “[a] proposal was
made to and approved by Doug Spring in UMC Human Resources to allow PSOs to trag
meal breaks in our computer aided dispatcARY; a part of CrimeStar RMS.Ex.41 (7/8/14
Gurrola declaration), at f9his meant thaSpring and Espinoza had direct knowledge ag
CrimeStar and its functionality and intentionally withheld the existenceeaytbtem from LBBS
in custodian interviews, and Special Master Garrieo \yuestioned them under oath about

existence of any other timekeeping systems at UM@.addition, UMC failed to preserve

89 Espinoza, Spring, Panzeri, and two other individuals in UMC’s HR DepartmerC|h&ity
accounts and used the system. Ex.48 (8/7/14 Williams declaration, Ex. B thereto).

9 Special Master Garrie’s analysis of sample reports UMC produced friomeStar showed thes
included code entries for meal breaks. Ex.50 (7/8/14 sample Crimmefoat).
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CrimeStar ESuntil June of 2014, 650 days after service of the Compl&e¢Section I11.C.1.a,

infra.

(i)  TeleTracking Timekeeping SystemWas Used By Optin
Plaintiffs, Contained Responsive ESI And WasNot
DisclosedUntil June 2014

TeleTracking Timekeeping System consists of two separate pieces: (@apacity
Management Suite and (2) Service Tracki@@). Ex.48(8/7/14 Williamsdeclaration), 19*

UMC's counsel stated

[B]oth components are used to track assignments, tasks, and locations for emplg
these departments, including certain-wpplaintiffs. Because the employees in thq
departments do not maintain a central location during shifts, they track their
(including meal periods) through the TeleTracking system.”

Ex.39(6/25/14 Witty letter).
Special Master Garrimundthat UMC used the TeleTracking system, specifically to tr

assignments, taskisteaksand locations for employees, including cert@jpt-In Raintiffs. Ex.39
(6/25/14 Witty letter)’> UMC has not been able to identiépecifically whichOpt-In-Plaintiffs
beyondthose identified inCounsel Witty’s lettetused TeleTracking® Again, UMC failed to

disclosethe TeleTracking Timekeeping System to LBBS in custodian interviewdharfsipecial

91 CapacityManagemenSuite (“CMS”) consists of the following applications: (a) BedTrackir
used primarily by Administration, ODA, PPC and the nurses on the floor; (b) PréAdoking,

used primarily by Trauma and ER and Admitting; (c) TransportTracking, usedribyirog

Transportation and EVS; (d) PatientTracking, used primarily by Admin@tta®DA, PPC and
the nurses on the floor; (e) Standard and custom reporting, used by Applicat®nBExsts

(8/7/14 Williams declaration), at 0. UMC hosts these CMS applications on a produc
(umccmsprod), test (umccmstest), and train servers (umccmstdaiSgrvice Tracking (“ST”)

consists of ServiceTracking application that is hosted on production (umcstprod), tEstest))
and train (umcsttrain).

92 Special Master Garrie inspected el sample reports from the TeleTracking system that s
when and whether meal breaks are taken, and further records the length of the breakicit

data is not captured in Kronos. Ex.49 (7/8/14 sample TeleTracking report).

% In addition, UMC has ot made clear the manner and extent to which the ESI contain
TeleTracking system differs from that in Kronos ESI. Ex.39 (6/25/14 Witigr)ett
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Master in hearings. In addition, UMC did not preserve TeleTracking data until June 2014
650 days after the filing of the Complaint. Ex.35 (8/1/14 Lattin declaraabffj; see alsoSection
lll.C.1.ay, infra.

(iv)  GRASP Timekeeping System

GRASP is anothesystem at UMC that might berepository of potentially relevaiSlin

}, over

this case, relating to timekeepingVhile UMC stated that Kronos, Clarity, TeleTracking, and

CrimeStar comprise “the universe of titracking systems at UMC’Ex.39 ©6/25/14 Witty
letter)), it appears that GRASP may have been utilized by UMC for employee schexhditighe
management for patient cafee, e.gEx.11 (6/4/14 transcriptpt 6714-20 (Mendoza testified
that GRASP was used for “scheduling”). As a result, Special Master Galgeed UMC to
producerelevantESI stored in GRASP to Plaintiffs for further analysis. [Dkt. 183].
(v) Additional Timekeeping System Findings

Special Master Garrie determinaithe August 4, 2014 hearittwat for all the timekeeping
systemsaside fromTeleTracking, it was possible for a user of the system to overwrite the
entry.Ex.14 (8/4/14 transcript), 482:1-2, 184:24-2%At the heang, Special Master Garrialso
determined that UMC did not preserve the data captured in Clarity, CrimeRtiTracking or
GRASPand thatUMC couldnot demonstrate that responsive ESI was not lost or destfoyed
Clarity, Crimestar, ad GRASP SeeEx.14 (8/4/14 transcript), at 12B27;Ex.42 (Linda Williams
declaration) at 12;Ex.43 (8/7/14 Gurrola declaration), at ¥2Special Master Garrialsofound
thatno one person or group of pers@i$JMC had thesufficientskill, knowledge andexpertise

with any of the four timekeeping systemsctimpetently collegtsearch, ath produce responsivs

% UMC has represented to the Special Master that TeleTracking informationdeleted.
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ESIfrom these system§Dkt. 183]%° As a resultSpecial Master Garrierdered UMC taetain

outside individuals to collect, search, and produce responsive ESI from these JiBkerng3.%
In summary, butor Special Master Garriediligent and thorough questioning bBBS

and UMC witnessethe Clarity, CrimeStar and TeleTracking timekeeping systems likely wd

have remained undiscovered foe tntirety of this litigatior{’

2. UMC Made Multiple Misrepresentations In These ProceedingsUMC
Does Have The Capability To Generate Excel Spreadsheets Fro
Kronos And Did So For TheDOL Investigation

In the course of the Specialaster proceedingsJMC presentedPanzerito provide
testimony asan individual knowledgeableabout the creation of the Kronos summa

spreadsheet® As it turns out, contrary to the pri@presentationsf UMC and its counsel, UMQ

%t is uncleawhat information was preserved and what is now missing. Ex.40 (7/8/14 Will
declaration), at 4. The oldest backup UMC for all these timekeeping systéameiof 2014.
Ex.35 (8/1/14 Lattin declaration); Ex.14 (8/4/14 transcript), at 40:120-133(loEscribes UMC
backup protocols for these timekeeping systems.).
% Special Master Garrie required UMC was to identify an individual with seffickill and
expertise with the specific timekeeping system. Once this individual was idertiggdvereo
go onsite to UMC and ascertain answers to the following: how UMC used the timekeeping
systems; what data was captured (e.g., lunch breaks or start time);ehdatdbase and system
were implemented; what reports and other output can the timekeeping system. jpdovidace
the timekeeping system expert understood how UMC deployed, used, and operated the
timekeeping system, the expert was to speak with Plaintiffs’ ESI expertvierBR&intiffs’
guestions. [Dkt. 183]. After this step, UMC was to produce all responsive ESI from the
appropriate timekeeping systems.
9 See, e.gEx.12 (6/26/14 transcript), at 82:B3:5 (“SPECIAL MASTER: All I'm interested ir
knowing is if these systems track time or are timekeeping systeansording to your letter, let'
just go through it, TeleTracking has aptplaintiffs and it tracks t&s, assignments, and location
And they track their base breaks including meal periods through the TeleTracking systen
obviously the system, | would believe, would have responsive and relevant datallgspéh
the last sentence, the data id oaptured in Kronos. These departments only use Kronos
clocking in and out of the workday.”)
% Ex.5 (5/6/14 transcript), at 47:14-21, 51:6-10:
WITTY: When you were working in the Department of Labor spreadsheet
information colleted for the Department of Labor, you pullg
information from Kronos, correct?
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had the ability toeasily convert data from the Kronos system into an excel spreadshg
“summary” report formatSeeEx.5 (5/6/14 transcript), at 2285 27:1022, 28:26, at 28:1529:2,
33:5-13. Despite this having been a repeated subject of hearings before Magistrateedudy
quickly be@ame apparent th&anzerihad never before been questiomgdUMC or its counsel
about her role in the creation of Kronos summary reports or spreadsteat6:7-24.

Panzeri confirmed that not only was the creation of such “summary reports
spreadieets possible, she in fact had reports she had created in connection with th

investigation readily available. Ex.5 (5/6/14 transcript), at 223 $6PECIAL MASTER “how

quickly could you access those spreadshe@®&XNZERI “As soon as | get back to my office.

They're not in any archive file. They're right where | can get at thenitis evident thatUMC
was able to create Kronos summary reports and that UMC did this in the normalafdaursiness,
See alspEx.11 (6/4/14 transcriptat169:2-10.

The record proves th&tMC failed to produce the Kronos “summary report” data that
in UMC’s possessigrand that UM repeated representations that it didproduce such report
in the normal course of busineasd that to do so was unduly burdensamas inaccuratgDkt.

126, at 4:5-8]%

PANZERI: Yes.
WITTY: And then you used that information pulled from Kronos to crea|
separate spreadsheet?
PANZERI: Yes.
* * *
SPECIALMASTER: So then someone at UMC was able to take the Kronos datd
convert it to an Excel spreadsheet that you then worked on?
PANZERI: Correct.
% 1t is not clear whether UMC had informed LBBS that it did have the ability to gentrese
spreadshets with relative ease.
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3. UMC Made Multiple Misrepresentations In These ProceedingsUMC
Did Not Produce All Of The DOL Documents Until TheSpecial Master
Proceedings.

Until the Special Master proceedings, UMC maintained itsaitnitial production of
documents related to the DOL investigatimas completeEx.18 (3/5/13 Thompson email)
Documents obtained from FOIA requests to the DOhtradicted the testimony of Spring, wik
testified thathe did not take any notes at meetings with the DOL or receive any document
them Ex.5 (5/6/14 transcript), at 92%2:25.Upon further questioningy Special Master Garrig
Spring admitted there were meeting notes that had not been disclosedumegrax.5 (5/6/14
transcript) at 93:896:2 These notes wetaterproduced with Spring’declaration dated June 1(
2014. Ex.45Spring declaration)n fact,it was determined thaiMC created a variety of DOL
related documents relevantand discoerable in this action.

In addition, Special Master Garrie found at theril 7, 2014 hearing that UMC ha
gathered extensive records relating to the DOL matter and that UMC scanheskerdocument
and saved them on the@ive. Ex.3 (4/7/14 transcriptat 240:22241:3.At the hearing,tiwas
also determinethat UMC had faxed communications back and favittn DOL representatives
scanned in the faxes as images, sidedthese faxes on the-Qrive.’®® In summaryUMC’s
failure to timely preserve and collect from sources now known to contain DOL related dés
likely led to theloss of this responsive ESEeeSection 1ll.A.2a, supra (discussing failure to)

identify or preserve responsive ESI on th®Qse).

100 See alspEx.4 (4/22/14 transcript), at 1762D (describing process for electronically stori
faxes; Ex.5 (5/6/14 transcript), at 80:18 (“SPECIAL MASTER: Did you receive faxes from th
DOL? SPRING: Yes.").
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D. UMC's Serial Misrepresentations And Repated Failure To Act In Good Faith
In These Proceeding Directly Caused Large Monetary Costs And Time
Delays.

The Special Master process has come at a high cost to all of the parties inttris Tigse
costshaverun into the hundreds of thousands of dollars. This does not include the attj
attorney time and costs.

The Special Master finds thatMC’s serial misrepresentations and repeated failurg
follow e-discoverybest practicesvere the primary reasdior the substantial timeand costs of

these proceedings, specifically

= UMC failed to identify all responsive ESI repositories to counset$ection I11LA,
supra);
= UMC did not perform a complete collectioseg€Section III.B,suprg);

= UMC executives Brannman (former UMC CEO), Espinoza (CHRO), Spring (Dir¢
of Human Resources), and UMC'’s prior counsel misrepresented receiviegea
having preservatioretter from Plaintiffs’ counsel in August of 2018eg Sections
.A.3, lIl.LA. 4, supra);

= UMC did not followe-dscovery best practisan processing ESI, resulting in the ne
to repeat multiple productionsgeSections I.C.7 and Ill.R.supra);

= UMC did not perform QC of productioségeSection 111.B.3,suprg.
= UMC did not make UMQT pele availablgseeSectionlll.C, suprg; and

= UMC repeatedly failed to provide LBBS access to critical IT stakeholddasitiiate
discovery, causing unnecessary delage$ections 111.A.3, lll.A.4 suprg).

Thesemisrepresentation and omissiansreased costs by requiring the Special Maste
hold multiple additional hearings, review thousands of pages of techniigl @aiput, analyze
and review hundreds of pages relating to security groups and file access pesnessd invest
hundreds upon hundredslafurs reviewing transcripts, declarations, manuals specific to UN

systems, and other documents submitted in these proceédfings.

101 Special Master Gde is deeply troubled by UMC'’s failure to independently disclose thesg
timekeeping systems as a repository of potentially relevant informaticimaischat UMC'’s
failure to do so caused undue delay and prejudice.
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E. UMC Lost Or Deleted ESI Likely To Be Relevant And ResponsiveQ-Drive;
SMS Text Messages OnUMC BB; Key Custodian Computers; Data On
Personal Mobile Device.

ESI that is not properly preservedoften subject tdoss, deletion, omodification, for

example due to user activity, automatic system updates, or data migrations.

1. UMC Lost or Deleted ESI Likely To Be Relevant And Responsive
UMC Failed to Preserve the @QDrive Which Resulted in the Loss of
Thousands of Files Including Responsive ESI

In the Joint Report filed on September 19, 201BIC stated that UMG ESI contractor
had searched the computers, servers, and cell phones of the five custodianmgeneratthan
5 million hits.[Dkt. 126]. This substantial number of responsive hits did not include tbDeiv@
at that time. The €Drive wasdetermined to belkeyESI repository. Ex.29 (custodian intesws).

UMC did not preserver collect the @Drive until April of 2014. HowevelJMC wasable
to recover and restore a December 201BrPe snapshot’?> OnceUMC recovered and restore
the QDrive, UMC was orderetb produce a spreadsheet of all the folders/subfolders that the
custodians could access as of April 4, 208deEx.17 (8/1/14 Schaibley declaration), at 110
andExhibit Othereto(“Spreadsheet entitlédCustodian_SecurityGroups &Rrive Folders.xIsk
(listing the network file shares to which the seven (7) high prioritiodiens had access, creat
on May 9, 2014 noting access on that dgje Special MasteGarrie then performedtarough
independenfolder level analysis of the -Qrive and deternmed that there was a substant

amount of responsive ESI contained on thBiiye. 102

102 yMC did not have any backups going further back than December 2013 for the Q-Drive.

103 Special Master Garrie identified more than fifty folders with the wordsl“D@mall”,
“labor”, and “payroll”, including:
e Q:\DepartmenPayrol\PAYWORK\Department of Labor AuditReady for
JackiaCompleta ot entd & simReady for DOL
e Q:\DepartmenAdministrationCFO_COQDOL
e Q:\DepartmenHR\HRCOMMON\File roomSUBPOENA'S AND ATTORNEY
REQUESTS SCANNEEBRD PARTY REQUESTSTATE OF NEVADA OFFICE OF
LABOR COMMISSIONER RAJIV MALAVIARACHCHI
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After this was determingdEdmondsoranalyzel the Q-Drive from December 14, 2013
against the €prive from April 4, 2014andcreatel a report that contained tinemberof files that
weremodified or deleted between the oldest existing backup of tbeiv@ from December 14
2013, and Schaibley’s April 4, 2014 collection four months |&eeEx.22 (8/6/14Edmondson
declaration), at 122I'he report wasimited to thefolders the seven key custodians were ablg
access?*

The reporiprovided by Edmondsashowed that over the 116 days between the Decer
Q-Drive backup and the collection, there were a total of 8,9€%1@e files in the shared folder
of the seven high priority custodians that were modified or deléted4 (File comparison Q
Drive file comparison analysis 08.05.14). The specific breakdown of the 8,969 fitdslipwas:
6,614 files deleted; 1,425 files modified; 930 files movétk.44 (File comparison @rive file
comparison analysis 08.05.14%. With this data as a starting point, Special Master G3
extrapolated these numbers over 450+ day period between service of the Complaint and
December 13, 2013 Q-Drive backigparrive at a rougkstimate of 37,731 files lost, modified ¢
moved.The specific breakdown of the 37,7f8es is as follows: 27,824 files deleted; 5,9944i

e Q:\DepartmenHR\HRCOMMON\File roomSUBPOENA'S AND ATTORNEY
REQUESTS SCANNEEBRD PARTY REQUESTSTATE OF NEVADA OFFICE OF
LABOR COMMISSIONER RAJIV MALAVIARACHCHI

o Q:\DepartmenPayrol\PAYWORK\Department of Labor AuditReady for ReviewCalc
01312013 finiked

1041t should be noted that while the December 2013 backup means that files may beeckeifo
they were lost or deleted after the date of that backup, any documents detetetified between
August 7, 2012 when Plaintiffs served their complaint and the December 2013 backupar
irretrievably lost.

105 The files that appear to have been deleted included human resources, corporatamcemp
employee grievances, and payroll related files.

e “\DepartmenHR\HRCOMMON\Labor\Grievance Log®013 Grievane LogGrievance
logs (active).doc”;

e “SAP PAYROLL PROCESSING new Kronos jf.xlIsx”;

e “\DepartmenHR\...\Labor\corporate compliance.andcmt.x|s”

Ex.44 (File comparison Q-Drive file comparison analysis 08.05.14).
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modified; 3912 files moved? In light of the discussion hereiBpecial Master Garrie finds tha

UMC disregarded its preservation obligations and irremediable spoliation ocUrred.

2. UMC Lost Or Deleted ESI Likely To Be Relevant And Responsive
SMS Text Message®©n UMC Mobile Devices

OnJanuary 31, 2014fter Magistrate Judge Leeansidere&nd ordered preservatiand
production of smart phone data, UMC produced “afCBisc production of Excel files containin
the text message data extracted from Ulg€lied BlacBerry devices of custodians Brannmg
Espinoza, and Mumford.”SeeSection 11.B,supra UMC stated it ontained all of the text
message information contained on the devicéx.47 (@1/31/14 Witty letter). In fact, thq
production of UMC issued BlackBerry text data was of only roughly one monthtahessage
data. [Dkt. 145, at 9:9-12]see alsoEx.3 (47/14 transcript)at 34:25-35:10.

In the parties’ February 7, 2014 Joint Report, UMC acknowledged that the “prodt

was extremely limited” but wrongly blamed “the lack of storage space onldbkl®rry devices

each custodian possessedDkt. 145, at 10:412].1%8 The “storage space” explanation UMC

provided wasuntrue Special Master Garrie quickly determined that UMC failed to collect

106 While it should be noted that timely preservation would likely not have occurred on Ju
2012 the day after the complaint was served, the number of deleted files wouldistthéeens
of thousands.

107The spoliation numbers were based on only those folders to which the seven originidhoss
had access, not on the number of folders to which all relevant custodians had aem@essdhe
Q-Drive in its entirety.

108 |_est there be any doubt, the record confirms that relevant custodians ustldevices to
conduct businessSeeEx.4 (4/22/14 transcript), at 53:222, 80:1923 (Espinoza confirmed h
conducted business at UMC via text messaging andiken his UMCissued BlackBerry).
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from the UMC Blackberry serv¥f for any of the twentyseven custodiangDkt. 159, at3:3-6
(citing 4/7/14 transcript, testimony of Jason Clark at 63-67)].

Special Master Garrie further determined that UMC failed to presemails and text
messages on the Bldg&rry server(sanddevices, noting that UM@Gsuedno preservationotice
until afterthe appoitment of the Special Masteld. at 5:49 (citing 4/7/14 transcript, at 3625,
63:2125, 64:110, 65:123, and 83:6.8). Because no preservation notice was isscedain
UMC-issued BlackBerry devices were “wiped” just prior to UMC'’s production of maihitene
data on January 31, 20145eeEx.2 (4/4/14 transcript), at 64:181, 133:1519; Ex.5 (5/6/14
transcript) at 184:16-185:5; Ex.32 (6/25/14 Williams declaratiif) 311!

After establishing these facts, Special Master Garrie issued a subpogharferrecordg
from Sprint, UMC’s mobile provideiSprintproduced 914 pages of records in June 2014, relg
to 12 individuals, including several custodians in this matter. Upon inspection of thess rg

the Special Master established the following information:

109 The Special Master notes that information on a BlackBerry server shouldncortge than
just text messages; it would likely contain instant messages and BlackBerrggimgséor
“BBM”), as well as email, and downloaded files, etSeeEx.3 (4/7/14 transcript), at 35:18
(the Special Master so noting for the record).

1100n April 7, 2014, UMC preserdelason Clark to testify as to his responsibilities for UM
BlackBerries and BlackBerry servers during the relevant period. Jaadat&itified that he wa
not directed to preserve the BlackBerry server until two to three weeks befonerihe Weaimg.
Ex.3 (4/7/14 transcript), at 367. See alsoEx.2 (4/4/14 transcript), at 2701, 1624 (IT
individual responsible for initial data collection, Schaibley, never collected BtaokBerry
servers, and was never instructed to by anyone at UMC or'&Jté@Qnsel).

111 Accordingly, the Special Master ordered UMC to preserve its BlackBerier archives an(
provide chain of custody paperwork by Wednesday April 9, 20d.4at 33:423. As BlackBerry
related questions were still unresolved after the Afthl and April 10th hearings, the Spec
Master again requested UMC to provide an individual familiar with the dataiost@alicies on
the BlackBerry server to submit an affidavit and be available to testityeafpril 22, 2014,
hearing. See e.g, Ex.7 (4/10/14 transcript), at 39:40:12. The Special Master also order
UMC to draft a subpoena to issue to Sprint (the mobile service provider for UMClsBRiaies)
in an attempt to recover potentially deleted texts and other informdtioat 4013-25.
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Custodian Starting Date | Total Text Messages
James Mumford | 11/19/2012 | 2478
Brian Brannman| 11/19/2012 | 687
John Espinoza | 11/27/2012 | 463
Doug Spring 4/4/2013 753
Leah Conedy 11/27/2012 | 348
Stephanie Merrill 11/20/2012 | 2079
Alicia Jones 12/7/2012 234
Cindy Jones 11/27/2012 | 583
Tiffanie Fleming | 11/21/2012 | 353
Shaheen Ahmad| 11/19/2012 | 11156
Oscar Bourbon | 11/19/2012 | 6974
Lisa Pacheco 3/25/2013 266

Taking the 26,374 text messages identified by Sprint as having been sent or reiceivg
November 19, 2012 and subtracting the 64 text messages UMC prpdumeedinds that
approximately 26,310 messages were lost or deleted by UMC prior to UMC malpnggitetion

of text messages?

3. UMC Lost Or Deleted ESI Likely To Be Relevant AndResponsive:
Data (Different From SMS) Stored On UMC Mobile Devices And
Personal Mobile Devices Used To CondutiMC Business.

UMC took no appropriate steps to preserve, collect, and/or produce data whether co
to ActiveSync or not prior to being ordred todo so by Special Master Garrefrom UMC
issued mobile devices or personal mobile devices used to conduct UMC buSemSsction

lI.LA.2.e (preservation of personal mobile devices used for wa?k).

112 While the 520 day gap assumes that UMC preserved from day one, it is indisputatiie 1
number of text messages lost or deleted would still be in the tens of thousands.

113 See, e.g.Ex.4 (4/22/14 transcript), at 47:29:5 (Barnard testified that he used his persg
mobile device for workelated functions, but that he had not previously informed counsel of
the Special Master instructed him to preserve data on the personal mobile dexide(3/22/14
transcript), at 51:10.3, 51:2453:18 (Espinoza confirmed he used his personal device, an iP]
to conduct UMGCrelated work, but insisted that it was just to make phone calls, denying th
ever used text or email functions. The Special Master informed Espinoza and douhséC
that based on his review of Espinoza’s personal device, it appeared that he did at édaest
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While LBBS worked diligently with UMC to inspéthe personal mobile devices of UM
custodians, its efforts do not eliminate the possibility that relevant data was tiedet@md from
personal mobile devices in the approximately two years leading up to this point.tef&tiyni
Special Master Garrie didot find any responsive communications in the UMQkaelated
messages he reviewed on these personal mobile devices.

However, the loss of responsi#Sl is a verylikely possibility given(1l) the extended
period of time that lapsed prior to the preservation of the personal mobile dé®)jtke fact that
several custodians upgraded or replaced their personal mobile devices duringetpertod in
guestion, and3) the fact that none of key UMC custodians disclosed the use of their pef

mobile devces despite being asked by LBBS and the Special Master

4. UMC Lost Or Deleted ESI Likely To Be Relevant And Responsive
Data Written To Local UMC Computers.

As detailed abovesge Section 1.A suprg, UMC failed to preserve ESI on locg
computers, despite Plaintiffs having requested data from local computeesbe/pd as early al
the August 15, 2013 status conference before Magistrate Judge Leen (and everinetrée
preservation letters Plaintéffsent in August and November of 2012).the 250 days between

service of thecomplaint and this collection, it is likely thegsponsivdiles werelost. [Dkt. 159,

UMC emails to his iPhone.); Ex.2 (4/4/14 transcript), at 1202213 (Spring stated that he us
an iPhone for UM@elated texting in his custodian interviewhaugh it appears that device neVv
had been collected or searched. UMC’s counsel, for the first time, collected Sygrargonal
phone to search for potentially relevant or responsive text messages or otiadted#ta April 4,
2014, hearing); Ex.8 (4/15/14 transcript), at 9220(Kisner and McKinley testified to Spring’
use of a personal mobile device (an iPhone) in lieu of an WBd@=d BlackBerry)see alsdx.5
(5/6/14 transcript), at 163:2064:10 (Kisner confirmed that Spring has used a personal phon
has had no UM@ssued device for “at least the last two or three years.”); Ex.8 (4/15fttiat),
10:2-12:17 (further confirming use of personal mobile devices by at least some of the gfve
priority custodians; Special Master orders counsel for UMC to provide more irtfonnaa to the
use of personal mobile devices by UMC personnél)at 25:1519 (Special Master orders th
preservation of all personal mobile devices for the seven high priority custhdia
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at 5:1014]; see also,Section Ill.A.2c. (discussingUMC preservatia of local computes),

[11.B.2.c. (discussingJMC collection of local computers).

5. UMC Lost Or Deleted ESI Likely To Be Relevant And Responsive
Intranet Application And The Associated Data And TheSiemens Policy
& Procedure Server

UMC failed to preserve several repositories with responsive ESkebtboat the Intranet
SeeSection 111.2.d. (Intranet preservation by UMC). In fact, Ghiedaistimony suggesthat it
was more than likely that UMC Departments used the Intranet to alddietete job descriptions
which were requested by Plaintiffs in 201S8eceEx.15 (Plaintiffs’ FirstSet of Requests fo
Production), at 6. Accordingl{JMC likely lost or destroyed responsive Intranet ESI.

V. CONCLUSIONS OF LAW

A. Nothing New Under The Sun. The Importance Of Cooperation,
Communication, And Transparency In Electronic Discovery.

Civil discovery does not change just because ESI is involved. Counsel and partig

duties to clearly communicate, cooperate in the discovery process, and underdéalequate

investigation of facts before making representations. These dutiesreeggeective of whether

relevant evidence is electronic or relectronic.

Moreover, ignorance of technology does not excuse counsel or clients fromgauyi
their duties to preserve and produce ESI. More than a decade of federal court common |
repeated refinements to the Federal Rules of Civil Procedure has establisbedtaand well
settled body of law on electronic discovery. Today, ignorance of technologyn@y an
inadequate excuse for failuregooperly carry out discovery obligations.

The Federal Rules of Civil Procedure authorize brdiadovery of any matter that ma
lead to the discovery of admissible evidence, and is not privilé@dlly harasing or oppressive
Fed R. Civ. 24f). The Federal Rules mandate disclosure and require counsel and pai

undertake adequate investigation of faSesg e.g.,Fed, R, Civ. 26(a), 26(f), 26(Q).
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B. Client And Counsel The Bad Actor Problem (“ The Blame Game)

Here, while Special Master Garrie recognizes LBBS8bperation,especially thatof
Counsel Witty, in an extensive and protracted discovery process, UMC’s behaviisr nmatter
fell far short of theequiredstandards of transparency and good faétbcribed above:* Repeated
failures to identify, preserve, collect, and properly produce documemupled withrepeated
incomplete and incorrect representations by UMC witnessegle efficientand effective

discovery efforts a lost caus8eeSectionlll.A and D, supra
C. UMC Spoliated Responsive ESIn This Matter (“Hasta La VistaESI”)

UMC failed to preserve and collect responsive ESI in this matter, and thiefigd to the
spoliation of ESI. See Section Ill.A, supra UMC’s behavior with near ceinty caused

irreversibledestruction of evidence relevant to these proceedigsSection Ill.C,supra

1. The Duty To Preserve Attaches WhermA Potential Claim Is Identified
And Encompasses All Reasonably Relevant ESI

It is well-settled that “[0]nce a party reasonably anticipates litigation, it must sugipe
routine document retention/destruction policy and put in place a ‘litigation hold’ toectise
preservation of relevant documentsZubulake v. UBS Warburg,LIC, 220 F.R.D. 212, 21§
(S.D.N.Y. 2003);see also, United Factory Furniture Corp. v. Alteryihto. 2:12cv—00059—
KJD-VCF, 2012 WL 1155741, at *3 (D. Nev. Apr. 6, 2012) (citation omittedje Napster, Inc.
Copyright Litig, 462 F. Supp. 2d 1060, 1070 (N.D. Cal. 2006). “[T]rial courts in the Ninth Ci

114Of course, MPP and LBBShare some responsibility. However, at some point, cou
must rely on the client and their outside consultants, and may assume their coynpeteply
with discovery obligations counsel need not supervise every step of the docuodhrdtipn
process amh may rely on their clients in some respects . . . [and a] lawyer cannot be obli
monitor her client like a parent watching a child , , , [a]t the end of the day . . . yhie pueserve
and produce documents rests on the pafybulake v. UBS Whurg, 2004 WL 1620866
(S.D.N.Y. July 20, 2004). The record contained herein reflects that LBBS put forthnsiabg
effort in attempting to work with UMC IT and senior management in the disgquercess.
However, UMC'’s serial omissions to LBBS, theeS@l Master, and Magistrate Judge Les
frustrated discovery and resulting in widespread spoliation of responsive ESI.
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generally agree that, ‘[a]s soon as a potential claim is identified, a tiigamder a duty to
preserve evidence which it knows or reasonably should know is relevant to the acippl&
Inc. v. Samsung Electronics Co., Lt888 F.Supp.2d 976, 991 (N.D.CaD12) (citingln re
Napster, Inc.462 F.Supp.2d at 106AmeriPride Servs., Inc. v. Valley Indus. Serv.,,18e00—
113 LKK/JFM, 2006 WL 2308442, at *4 (E.D.Cal. Aug, 2006) (same)see alsp Hynix
Semiconductor Inc. v. Rambus In645 F.3d 1336, 13487 (Fed.Cir.2011) (litigation hold
required when litigation is reasonably certain). Irrespective of #racplar test appliedthe

Special Master reaches the same conclusion: UMC failed to preserve responsive ESI.

2. Parties Have An Affirmative Duty To Ensure Preservation And
Communicate ObligationsTo Employees

The preservation duty is an affirmatidety and requires active involvement of parti¢

Nonfeasance does not satisfy preservation obligation®g Napster, InG.462 F.Supp.2d at 1060;

Zubulake 220 F.R.D. at 218. A party must not only suspend routine document destruction p
and put in place a hold, but, corporate officers with notice of discovery obligations
communicée those obligations to employees in possession of discoverable matiiad&lsXss'n.
of Radiation Survivors. Turnage115 F.R.D. 543, 5558 (N.D.Cal.1987)Zubulake 220 F.R.D

at 218.11°
3. UMC BreachedIts Duty To Preserve

Here, as detailed in the taal findings above, UMC and its counsel failed to presq
evidence. See&Section Ill.A,supra First, UMC and counsel failed to implement a timely litigati

hold, despite receiving twpreservation notices from Plaintiffs’ counsebeeSection,lll.A. 2,

supra Indeed, no litigation hold issued at UMC urditer Plaintiffs deposed a UMC witness$

more than 270 days after Plaintiffs served their compl@eeSection Ill.A.3,supra Thisnine-

115 preservation duties “extends to those employees likely to have relevantatiforthe ‘key
players’ in the caseZubulake 220 F.R.D. at 218.
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monthdelay in beginning to fulfill UMC’s preservatn obligation (an obligation not entirely m¢
until July 2014)does nosatisfy the legal requirement of implementing a litigation fpo@mptly.
Exacerbating the problem was that nobody within UMC’s executive team
responsibility for preservationgr engagd key IT personnel ardr custodians in UMC'’s
preservation effort.SeeSection Ill.A.4,supra The law of this Circuit unequivocally demang
that parties communicate preservation obligations to employees and kengpiea casto ensure
properpreservationSee, e.gNat’'| Ass’n. of Radiation Survive, 115 F.R.D., at 55/%58.UMC'’s
executivestotal disregard atheir responsibility in this regadirectly contributed to thepoliation
of responsiveESI. SeeSection IIl.E.1 (@Drive), Ill.E.2 (SMS mesages and mobile devices
lIl.LE.3 (personal mobile phone data), Ill.Evéork computers and laptops), Ill.E(tranet and

Siemens server)
4, UMC Willfully Spoliated ESI (“Did | Do That...”)

“A party's destruction of evidence qualifies as willfubBation if the party has som
notice that the documents were potentially relevant to the litigation beforevédreydestroyed,”
Leon v. IDX Systems Corpl64 F.3d 951, 959 (9th Ci2006) (internal quotation marks ar
citation omitted);United States \Kitsap Physicians Serv314 F.3d 995, 1001 (9th Cir. 2001
(internal quotation marks and citation omitted).

As discussed above, there wemvenstatus conferences before Magistrate Judge L

during which she repeatedly ordered preservation of res@oBS| that UMC failed to preserve.

SeeSection II.A, supra UMC's deletionof Q-Drive files, and theloss of timekeeping systen
data, in the face of these preservation orders, are among the more egregiousserériis
failure. SeeSectiondll.A.2 .a,111.C.1.a,supra This willful conduct constitutespoliation through
the destruction of critical information of central and potentially dispositive imptrisitase See

Section IIl.C,supra
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D. UMC'’s Spoliation Of Evidence Is Sanctionable Under Ninth Circuit Law
(“May It Be S0”)

In the Ninth Circuit, there are two sources of authority for spoliation sanctiorss, “[a]
federal trial court has the inherent discretionary power to make appropriatetevideulings in
response to the destruani or spoliation of relevant evidené¢eMed. Lab. Mgmt. Consultants
American Broad. Cos306 F.3d 806, 824 (9th C2002) (internal quotation marks and citati
omitted). Second, the Court has power to sanction uhe@dfederal Rules of Civil Proceck)
specifically 26(g) (regarding representations in signed discovery docyraadt87(b)(2)(C) (for
failure to “obey an order to provide or permit discoverypung v. Facebook, IndNo. 5:16-cv—

03579JF/PVT, 2010 WL 3564847, * 1 (N.D.Cal. Sept.131@P(citingLeon 464 F.3d at 959)

Am. Honda Motor Co., Inc762 F.2d 1334, 1337 (9th Cik985);Fjelstad v. Am. Honda Motor

Co.,762 F.2d 1334, 1337-38 (9th Cir. 1985).
1. The Court May Issue Sanctions Under Its Inherent Powers

The inherent authorit{o impose sanctions discussed abapgliesto those who actin
bad faith, vexatiously, wantonly, or for oppressive reaSdAsmus Auto. Fin. Servs., Inc.
Batarse, 115 F.3d 644, 648 (9th Cit997). UMC'’s behavigras described hereiognstituted bad
faith making theCourts exerciseof its inherent poweto awardsanctionsappropriateSeeSection

Il (Findings of Fact)!1®

2. The Court May Issue Sanctions Under The Federal Rules Of Civi
Procedure

The Federal Rules of Civil Procedustgte that ifa party “fails to obey an order to provide

or permitdiscovery . . .the court may issue further just orders.” Fed.R.Civ.P. 37(b)(2)

118 The bad faith requirement restrains the District Court’s discretion aedefves a balanc
between protecting the court's integrity and encouraging meritorious enggimd.; see alsp
Brown v. Baden (In re Yagmar’)96 F.2d 1165, 1184 (9th Cirgs amended b§03 F.2d 1085
(1986) (monetary sanctions must be “reasonable.”).
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Included among the available sanctions are orders ranging from adverse inféoeoatght

dismissal othe action or proceeding, in whole or in part. Fed.R.Civ.P. 37(b)(2)(A)(V).

3. Discussion Of Appropriate Sanction Under The Prevailing Ninth
Circuit Five Factor Test

The District Court has discretion in its imposition of discovery sanctlasarance Corp
of Ireland, Ltd., v. Compagnie des Bauxites de Gui#gé U.S. 694, 707 (1982). “[Clourts ha
inherent power to dismiss an action when a party has willfully deceivedtineand engaged ir
conduct utterly inconsistent with the orderly administrabbjustice.” AnheuseiBusch, Inc. v.
Natural Beverage Distribs.69 F.3d 337, 348 (9th Cif995) (internal quotation marks ar

citations omitted);

@) UMC'’s Conduct Meets The Willfulness Or Bad Faith Standard

Casedispositive or case dispositive sanctiogenerally are available in limite
circumstancesConnecticut General Life Insurance Co. v. New Images of Beverly 482sF.3d
1091, 1096 (9th Cir.2007).0Only “willfulness, bad faith, and fault” justifthis severe sanction
Id.; Anheuser-Buscl®9 F.3d at 348 (citation omittedjenry, 983 F.2d at 9448, citingFjelstad
762 F.2d at 133'&ee also, Valley Engineers Inc. v. Electric Engineering Comgd#&®/F.3d 1051
(9th Cir.1998).

Spoliation of evidence is willful where the party has “some notice that the docnvenet
potentiallyrelevant to the litigation before they were destroyedeon 464 F.3d at 959 (italig
emphasis in original). Further, “disobedient conduct not shown to be outside the control
litigant’ is all that is reqgired to demonstrate willfulness, bad faith or fauHenry, 983 F.2d at
948, citingFjelstad 762 F.2d at 1341Adriana Int'l Corp. v. Thoerer813 F.2d 1406, 1411 (9t
Cir. 1990).

UMC'’s failure to issue a timely preservation notice after MagistrateeJuelgn’s repeateq
orders to preserve ESktanding aloneon its own constitutes willfulness or bad fait

notwithstanding the many additional discovery failures identified al8®eSection 111.A.3,supra
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(discussing UMC failure to issue litigation hold). As Judge Koh founSipple Inc. v. Samsun
Elec. Co, 881 F. Supp. 2d 1132N.D. Cal. 2012) (Apple I'), failure to turn off an email auto
delete function alone constituted willful spoliation. Later,Apple Il (dealing with Apple’s

spoliation of evidence), Judge Koh stated:

[b]y failing to do as little as issue a litigation hold notice to any employees for eigttthsn
after its preservation duty arose, and by further delaying issuance oiditigatd notices
to several key custodians, the Court finds that Apple acted with not just simpiEneg
but rather conscious disregard of its duty to preserve.

888 F. Supp. 2d at 998.
Special Master Garrie finds that UMC acted with “conscious disregard afuty to

preserve” by failing tanstitute alitigation hold forat least nine months, conduct tipatrallels
Apple’s misconduct inApple 1. UMC (following in Apple’s footstepssimilarly failed to ensure
that any preservation was effectively implementdthat key custodians and personnel w
informed or educated about preservatiaeSection Ill.A.4,supra(discussingJMC'’s failures

to effectuae preservation). These failur@hen coupled with the multiple preservation Orders|
both Special Master Garrie and Magistrate Judge Leen constilifii spoliation. SedDkt. 121];

[Dkt. 143; [Dkt. 154; [Dkt. 159. Accordingly, Special Master Garrie concludes that UM(

actionswere willful and/or in bad faith.

(b)  Application of the Five-Factor Test for Case Dispositive
Sanctions.

In imposing the “harsh sanction” of dismissal, a court must consider: (1) the intéest
in expeditions resolution of litigation; (2) the Court’'s need to manage its do¢Bethe risk of
prejudice to the party seeking sanctions; (4) the public policy favoring dispositiosesfaatheir
merits; and (5) the availaliy of less drastic sanctiongorgensen v. Cassida320 F.3d 906, 917
(9th Cir. 2003) (quotingMalone v. U.S. Postal Seyv833 F.2d 128, 130 (9th Cid987));

Connecticut Gen. Life Ins. Co. v. Néwages of Beverly Hil|s482 F.3d 1091, 1096 (9th Ci.

2007) Special Master Garrie finds that UMC'’s actioneet all five of these criteria.
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) The Expeditious Resolution Of This Litigation Serves
The Public Interest

The public's interest in expeditioussolution of litigation always favors dismissal.

Yourish v. Cal. Amplifier191 F.3d 983, 990 (9th Cir. 1999)Here, as recounted above a
incorporated herein by reference, UMC violatemherouf the Court’s and the Special Mastel
orders and deadies with respect to discoveryhese violationsincluding:the willful deletion of
SMS messages idirect contravention of Magistrate Judge Leen’s order, failure to pres
responsive ESI in Clarity, Crimestar, GRASRD@ve data and local drives, reglted in the
spoliation of evidenceSee Section Ill (A). This spoliation was coupled witlmultiple

misrepresentationey UMC as to the completeness of its productions and WMirported
compliance with the Court-ordered ESI proto&#eSection 111 B.3b; 111.C.

UMC'’s failure to cooperate with counsel and the Court is not harmless.'$Jéd@duct
hindered the Court's and Plaintiff's ability to move this dispute fonaaigently. SeeGodfrey v.
Astrue No CV 07003336 SS, 2010 U.S. Dist. LEXIS 7578 at * 5 (January 29, 2010, C.D.
2010) (granting motion to dismiss for failure to prosecute where plaintiédfad comply with
discovery deadlines, failed to respond to defendant's motiormoartts order, and failetd attend
a court hearingkee alspFerdik v. Bonzelet, et a63 F.2d 1258, 1261 (9th Cir. 1992) (upholdi
district court's dismissal of actieavhere case dragged on for owgzar and a half before dismissa
during which time it consumed large amounts of court's valuable time that it caeldiénzoted
to other cases on the dockedge also, Moneymaker v. CoBen (In re Eis@h)i-.3d. 1447, 1453
(9th Cir.1993, citing Malone v. United States Postal Seryi@&33 F.2d 128 (9th Cir.1987]
(upholding dismissalhere Plaintiff failed to take any substantive action in his case until aftg
motion to dismiss was filed: “Anything Moneymaker did to move his actions to trial veashaf
was forced to do so and he “cannot use his actions after the motion tedigmiled as evidenc

of his diligence in prosecuting the suitgloting Fidelity Philadelphia Trust Co., v. Pioche Min
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Consol., Inc.587 F.2d 27, 29 (9th Cir. 1978) Thus, Special master concludes that filst

factor weighs in favor of orderingase dispositive sanctions against UMC.

(i) UMC’s Actions Have HinderedThe Court’s Ability To
Manage Its Docket

It has long been recognized that the court's inherent power to control its docket in
the ability to issue severe sanctions, such as striking an answer or enteringltajuifanent,
where appropriateéSee Thompson v. Housing Authority of Los Ang&i@2 F.2d 829, 831 (otf
Cir. 1986). Indeed, the Supreme Court has noted thatdigigesitive sanctions “must be availaly
to the district courtn appropriate cases, not merely to penalize those whose conduct n
deemed to warrant such a sanction, but to deter those who might be tempted emguchic the
absence of such a deterrerdtional Hockey Leagu&l27 U.S. at 643 erb Reed Entemses,

Inc. v. Monroe Powell's Platters, LL@;11-CV-02010PMP, 2013 WL 3729720 (D. Nev. Jul

11, 2013) report and recommendation adopted-EZ\ND2010PMP, 2013 WL 5278518 (D. New.

Sept. 17, 2013)
Here, UMC'’s failures to: (1) comply with multiple dsvery orders, including the ES
Protocol, as well as the Court’s specific orders to preserve evidence; (2 auteadlines set b

the Court and the Special Master; and (3) ceaiseepresentings productions as complete ar

17The Ninth Circuit has "squarely rejected" the construct that a belated offedie=na parties
failure to comply with discoverydenry v. Gill Industries, In¢ 983 F.2d 943, 947 (9th
Cir.1993), citingNorth Am. Watch Corp. v. Princess Ermine Jew&sé F.2d 1447, 1451 (9th
Cir.1986) (order of dismissal affirmed: "Belated compliance with discowetgrs does not
preclude the imposition of sanctiof)s G-K Properties v. Redevelopment Agency of San, Jos{
577 F.2d 645, 647-48 (9th Cir.1978) [order of dismissal affirmed: "last minute tender" of
discovery does not cure effects of discovery misconduct].
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compliant, hasffectively halted theimely advancement of this case and the Court’s ability
manage its docket.

UMC has violated multiple simply stated orders from the Court and Special NEastes
When called to account for the violations, UMC has pleaded their size, their organizatiames,
their employee turnover, and other individual factors. “Where a court order iediallae second
factor also supports caskspositive sanctions.Adriana 913 F.2d at 1412For all these reason
Special Master Garrie conles that the second factor weighs in favor of ordering case dispo

sanctions against UMC.

(i)  Plaintiffs’ Have Suffered Prejudice As A Result Of
UMC'’s Spoliation

The prejudice inquiry “looks to whether theppliatingparty's] actions impaired [the nor

spdiating party's] ability to go to trial or threatened to interfere with the rigltfdision of the

case.” United States ex rel. Wiltec Guam, Inc. v. Kahaluu Constt.85G.F.2d 600, 604 (9th Cir.

1988) (citation omitted).

Datahas beemost from UMC'’s failure to preserveSI onthreetimekeeping systemshe
Q-Drive, as well as several othary ESI repositoriesSeeSection 111.G supra It is uncontroverted
that UMC'’s spoliation includethousands of files on network file shares and thousandext
messagesSee Section lll.E, supra UMC'’s significant delayand errors in preserving an
collecting ESImakes it a neagertairty that responsive evidence wa®trievablylost or deleted.
SeeSections LA, IIl.B supra Thus Special MasteGarrie concludes thaPlaintiffs have

suffered prejudice.

(iv)  Public Policy Does Not Prevent Granting Case
Dispositive Sanctions Against UMC

While public policyfavorsthe resolution of cases on their meritee prejudice Plaintiffs

has suffered hereutweighsthis public policy Seee.g., Herb Reed2013 WL 3729720, at *§
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(citing Daniels 2013 WL 1332248, at *3). UMC's extensive discoveglated misconduct ha
made it impossible for the Court to continue the case with reasonable assuraizerttifis have
sufficient access to facts needed to prosecute their claims.

In addition, the deterrent effect of dispositive sanctiosisa public policyinteresttha
supports dispositive sanct®herelUMC is a publidnstitutionand there is a ne¢d deter UMC'’s
executives from continuing to turn a blind eye to their discovery obligattaes e.gHerb Reed

2013 WL 3729720, at *4 (noting that “cadespositive sanctions ‘must be available to the dist

|72}

rict

court in appropriate cases, not merelpémalize those whose conduct may be deemed to warrant

such a sanction, but to deter those who might be tempted to such conduct in the absence
deterrent.”) quoting Nat’'| Hockey League&27 U.S. at 643)see alsoChilcutt, 4 F.3d at 1325
(notingimportance of deterrent effect).

In summary, it is in the interest of public policy that discovery abuses otéhe and

extent present here be met with substantial consequé&hegs consequencest only justifiably

of such a

penalize UMC for its disreganf its obligations and protect Plaintiffs from the resulting prejudice

but it providesa credible deterrent effetttat prevents future abuses. ThBgecial Master Garrig
concludes thathe fourth factor weighs in favor of ordering case digp@ssanctions agains

UMC.

(v) Less Drastic Sanctions Canot Remedy The Prejudice
Plaintiffs Have Suffered

The district court must consider “less severe alternatives” thanceasedispositive
sanctionsbefore granting such extreme relidfeon 464 F.3d 951tJnited States ex rel. Wilte

Guam, Inc. v. Kahaluu Constr. C&57 F.2d 600, 603 (9th Cit988)18 In the SpecialMaster’s

118 Notably, Magistrate Judge Leen warned UMC on at leasiwasions of the possibility o
case dispositive sanctiorfsee, e.gMalone v. US Postal Servic@33 F. 2d at 128/Narnings of
casetermination support such sanctions and reduce the need to consider alternatigasganct

REPORTAND RECOMMENDATION AND FINAL FINDINGS OF FACT AND CONCLUSIONS OF LAW OF

SPECIAL MASTER DANIEL B. GARRIE
Case No.: 2:18v-00298APG-PAL

66

t

)

—h




© 0O N o o A W N P

N N N N N N N NN R P R P R R R R R
o ~N O ;0N DO N RO OO o0 N oYy 10N 0O O NER O

estimation/ess drastic sanctiomsinaddressome but not all of the problems caused by UM(
spoliation.
The increasedasts andlelayscaused by UMC'’s serial errors and misrepresentatiang

be remedied by an order shifting “reasonable” costs and fees to MM&nickerbocker v.

C's

Corinthian Collegeqawarding monetary sanctions for failure to implement a litigation hpld,

deletion of evidence, lack of cooperation, ineffective search, and inaccurate nggiress);
accord Herzog v. Zyen, LLC (In re Xyience, In®grez v. Vezer Indus. ProfIBrimus Auto. Fin.
Servs., Inc. v. Batars&15 F.3d 644, 648 (9th Cir. 1997).

Likewise, courts in this Circuit have “inherent discretionary power to make approp
evidentiary rulings in response to the destruction or spoliation of relevant eviddremn’464
F.3d at 958Glover v. BIC Corp 6 F.3d 1318, 1329 (9th Cit993);Apple | 881 F.Supp.2d a

1135. Here, adverse inference sanctiomsyremedysome of therejudice Plaintiffs suffer from

the unavailability of relevant evidence at trifeeZest IP Holdings, LLC v. Implant Direct Mfg.

LLC, 2013 U.S. Dist. LEXIS 149727 (S.D. Cal. Oct. 16, 20%3)

Finally, reither the parties nor Special Master Garrie have been able to locate ext
case law discussioregarding the issuance of dispositive sanctiimna Plaintiff class. Such
sanction would be at the very least procedumaloblematic. Casedispositive sanctionagainst
defendant UMC would first require the certification of the class and the issoamcgefault

judgment or its equivalent. Such a judgment woalso appear to require an inquest

riate

ensive

A

119 while it is unfortunate thathis will come from the tax payers, this sanction is meant to

incentivize UMC to implement properdiscovery, and save UMC substantial costs going forw
in future proceedings.

120 Other types of sanctions are likely to be ineffective or untenable here. exaonple,
exclusionary sanctions here would likely be ineffective as they wouldy liked remedy the

prejudice suffered by Plaintiffs from the unavailability of evidence. Silpjlaome courts have

issued sanctions by shifting the burden of proof on claims and def&esf® Investors, LLC v
Genger 2009 Del. Ch. LEXIS 203 (Del. Ch. Dec. 9, 2009). However, such burden shifting
contravene the intent of Congress in emarthe FLSA and the agency rulemaking authority
the Department of Labor.
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determination of dangges, thus forcing a damages trial arduably underminingne of the
benefits otthe sanctiorio the norspoliating partyNevertheless, Spetiilaster Garrie finds tha
case dispositive sanctioase warranted hesslesser sanctiondo notfully addres theprejudice
to Plaintiffs

This litigation alleges that UMC improperly deprived its employees of apptepwages
and overtime compensation. UMC’s widespread failure to preserve, collect @hac@rESI,
including ESI from timekeeping systems andrgiarelevant folders on the-Qrive (seeSection
lll.A.2.a,suprg), robs Plaintiffs of ESI and information relevant to their claims. Most pernigio
UMC'’s actions make it impossible to know the degree of prejudice Plaintiffs haleeeslfin
thesecircumstances, only case dispositive sanctions fully protect Plaimbfis MC’s willful
failures.

V. RECOMMENDATIONS

A. Recommendation As to FLSA Optin Plaintiffs

The Special MasterRECOMMENDS sanctions. Defendant UMC'’s extraordin:|ry

misconduct and substantial and willful spoliatadmelevant ESin this caseesulted in substanti
prejudice to Plaintiffs and the classasd misled Plaintiffs, the Court, and the Special Maste
numerous discovery issueSeeSection lll,supra The level of intentional destruction of eviden

by UMC shocks theonscious As such, as to the 613 Qlpt Plaintiffs, default judgment shoulg

be entered againetMC pursuant to Rule 37(b)(2)(A)(iii)) & (viandthe Court’s inherent powers.

Anderson v. Air West, Inc542 F.2d 522, 524 (9th Cir. 1976) (“The law presumes injury f

unreasonable delay.)eon 464 F.3cat958 (spoliation of discoverable information is prejudic

in that it interferes with a party’s ability to go to trigpheuseiBusch, Inc. v. Natural Beverage

Distribs.,, 69 F.3d 337, 348 (9th Cir. 1995) (affirming dismissal of counterclaim where

observed that defendant would “say anything at any time in order to prevail itigiaitdn.”).
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B. Recommendation As To Putative Class Plaintiffs

Pursuant to Rule 37(b)(2)(A)(i) & (iiknd the Court’s inherent powetke Special Master

believes Plaintiffs are entitled to sanctions in the form of specific factuahdisdelating to clasy

certification,and a rebuttable presptionregarding certain mernssues
1. Class Certification Under Federal Rule Of Civil Procedure 23(a)

The Special Master is generally familiar with the allegations in the Amendexbl@iot
[Dkt. 37 and understands that Plaintiffs have filed this case as both an FLSA coléettoreand
a Rule 23 class action. UMC'’s actions and willful failtoecomply with the Court’s orders h3
interfered with the Court’s ability to hear this case, substantially delagelitigation, disrupted
the timely management of the Court’s docket, wasted judicial resources, prdjthintiffs and
thousands of pative class members, eviscerated the integrity of the Court’'s case manag
and discovery orders, and made a mockery of the orderly administration of. justice

Given the breadth of UMC'’s intentional and will&poliation and given that UMC has s
griewously and wantonly damaged the integrity of the discovery process such thaatheever
be amassurance of proceeding on the true and complete facts of this case, taeNkster herebyj
RECOMMENDSthatthe Court issue factual findings in supporRafle 23 class certification

Rule 37(b)(2)(A)(i) expressly provides that the Court can “direct” csitgtete[thaf facts

be taken as established for purposes of the gttidnle Rule 37(b)(2)(A)(ii) authorizes the Couf

to issue sanctions “prohibitinthe disobedient party from supporting or opposing design
claims or defenses, or from introducing designated matters in evidence.” Theserigluily
support ordering factual findings regarding certification as a sanceos nd alssupport
barring UMC fromopposingRule 23 certification in this cas&ee, e.gGaddis v. Abe]INo. 03-
10773PM, 2006 WL 4671850, at *1 (Bkrtcy. D. Md. July 13, 2006) (court granted certifica
of class action as a sanction under Rule 37(b) for defendant’s feolym®duce documents i

response to a scheduling order and order requiring production, and denied recomsidetiast
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order);Resource Life Ins. Co. v. Buckn804 Ga. App. 719, 726 (2010) (discovery sanction i

form of striking of defendant’s evidea filed in opposition to class certification motion w
appropriate)?t

Accordingly, the Special Mast@ECOMMENDSthat the following facts “be taken g
established for purposes of the action” in accordance with Rule 37(b)(2)(a)(A)(ihandMC

be precluded from opposing these findings in accordance with Rule 37(b)(2){8) (A)(

= This case consists of more tharDGELSA Optin Plaintiffs and thousands of putati\
plaintiffs;

= Plaintiffs’ proposed classes are so numerous that joinder of all membg
impracticablgDkt. 37, at{f41(a), 4B

= Plaintiffs, Optin Plaintiffs and putative class members worked for UMGQi@sly-
paid employeefDkt. 37, at2(q;

= These hourlypaid employees are largely homogenous acrosst|eb in that, within
each joltitle category, employees shared similar training, job descriptions,
requirements, and compensation, as well as working conditions, and were i

121 plaintiffs alleged the factual prerequisites and requested Rule 23 cttiisatien in their
Amended Complaint. [Dkt. 37, {46D]. That Plaintiffs have not yet filed a tran for Rule 23

as

e

s is

job
n fact

certification does not preclude the certificati@ated issue sanctions requested here. Indeed,

UMC'’s pervasive and repeated discovery misconduct in this case substantetfigred with
Plaintiffs’ ability to move for certification in the first place. Instead of gatig certification
related evidence and preparing their motion, Plaintiffs have spent the bettef p& months
embroiled in a tedious and frustrating battle to obtain even the most basiookedisfrom UMC.
Thus, where UMC’s own conduct has rendered the preparation and filing of a motione@3R
class certification impracticable, certification is an appropriate sanctioen @wuthout a
previously-pending motionSee Ward v. NationsBanc Mtge. Coi2006 WL 1516406 (Ct. App

Ohio 2006) (trial court did not abuse its discretion by certifying the actiorcEss action as a

discovery sanction in the absence of a motion for class certification; bovilee trial court still
should have made factual findings in support of certificatida)ford v. Ideal Mortg. Bankers
Ltd., No. 09-CV-5518 (JS)(AKT), 2010 WL 3909313 (E.D.N.Y Sept. 27, 2010) (in putative @
action, entering default judgment on liability and allowing plaintiff 90 days to mowveléss
certification); Skeway v. China Natural Gas, Indlo. 106728RGA, 2014 WL 2795466 (D. Del
June 18, 2014) (after defendant defaulted in putative class action, court propergdabeitclass,
before entering default judgment, noting “[a]s a policy matter, any other cmmchnsght give
defendants an incentive to default in situations where class certificagarsdikely.”) (quotation
omitted).
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The Special Master alRECOMMENDSthat as a furthediscovery sanctiorlaintiffs

should be granted the following facts as a rebuttable presumption:

REPORTAND RECOMMENDATION AND FINAL FINDINGS OF FACT AND CONCLUSIONS OF LAW OF

subjected to the same UMC policies, procedures and practices on the job dur
time period examine[Dkt. 37, at 1120, 31];

UMC managed hourly employees’ work, including the number of hours workeg
when they worked, and UMC further was in control of the conditions under w
hourly employees worked, including but not limited to, staffing levels and mesik
procedures [Dkt. 37, at 7121];

UMC dictated and controlled the wages paid and hours reported by hourly emsp
[Dkt. 37, afi21];

UMC agreed and was required by law to pay its hepaiy employees for all time

worked [Dkt. 37, afj22;

Hourly employees’ meal breaks were missed and/or interrupted without cornen
[Dkt. 37, at]23;

There are questions of law fact common to the hourly employees cladssd. 37,
at1141(b), 43];

The claims or defenses of the representative parties are typical of the cldefanses
of the hourly employees clasq&xt. 37, at 1141(c), 46-47];

The representative parties will fairly and adequately protect the intefestshourly
employeegDkt. 37, at 1141(d), 45];

Plaintiffs and other hourly employees are similarly situated and subjeciM@'sJ
central control and common policies regarding meal breaks and compensation,
suffered damages as a regDlkt. 37, at 117, 19-21, 23, 28, 52];

Factual issues common to all hourly employees predominate over any que
affecting only individual members [Dkt. 37,%9; and

That a class action is the superior method of adjudicating the claims of Pdaantiff
the putative class¢bkt. 37, at]5(.

2. Liability And Damages

UMC failed to maintain, and still fails to maintain, proper time records reflectiregv

and if its hourlypaid employees actually take bona fidermibiute meal breaks, or

whether they worked through someall of their purported meal bredlokt. 37, at
123, such that UMC failed to keep true and accurate time records for all hours w
by its hourly-paid employees [Dkt. 37,%3;

UMC has not paid its houdgaid employees for the bona fide meal bredks
employees did not receiyBkt. 37, at{24;

UMC made deductions from its howbaid employees’ pay for meal breaks not tak
[Dkt. 37, at 143];
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= UMC has known since before Plaintiffs filed this lawsuit that its hepalg employees
were in fact woking during meal breaks while UMC was automatically deducting
minutes each day of work time its employees actually perfofPled 37, at{23;

= UMC knew that its hourly employees were performing work during the purportald
breaks, yet failed to pay them for such time in violation of the FLSA and Nevada
wage and hour lawfDkt. 37, at 133, and UMC’s violations were willfulDkt. 37, at
1928, 34, 56, 58];

= Despite this knowledge, UMC continued to automatically deduct 30 minutes of
time from each 8 hour shift which resulted in depriving its hopdyd employees of
payment for work being performed.

= UMC had an “OrDuty Meal Policy” as described in the Amended Complaint {
automatically deducted 30 minutes per full shift from each hquaigt employees’ pay
[Dkt. 37, at 143;

= UMC automatically deducted 30 minutes of pay for eatin 8hift that eacthourly
employee worked as a purported meal break, regardless of whether a bona f
minute meal break was actually ta&kt. 37, at §23];

= UMC'’s practice of automatically deducting 30 minutes from ead¢tn 8hift as a
purported meal break was uniformly applied to all hcpdyd employees, and resultg
in the underpayment of wages to all hoysbid employeefDkt. 37, at 123].

= UMC'’s, hourly-paid employees missed, on average, one meal break for every
worked in each pay period during their employment.

C. Recommendation Of Costs And Fees

It is further RECOMMENDED that UMC be ordered to reimburse Plaintiffs’ reasong

costs and fees in these proceedings, including their costs in bringing a motion to (

30
me
state

work

hat

de 30

d

shift

able

compel

production, in attending discovery status fesences before Magistrate Judge Leen, and for fime

spent in the proceedings before Special Master Garrie.

IT 1S SO RECOMMENDED

Daniel Garrie, EsqQ.
Court AppointecElectronic Discovery Special Master
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