Banks v. Naphcare Doc. 54

1

2

3

4 UNITED STATES DISTRICT COURT

5 DISTRICT OF NEVADA

6 * % *

7|l GREGORY BANKS, Case No. 2:13-cv-00324-RCJ-PAL

8 Plaintiff, ORDER

9 v (Mtns to Amend — DKt. ##45, 47, 49)
10 JOYCE, A.M. CHARGE NURSE, et al.,
1 Defendants
12 This matter is before the court on PldinGregory Banks' Maion ldentifying the
13 || Unserved Defendants (Dkt. #45), Motion Resgtng the USMS Serve Remaining Unnamed
14 || Defendants (Dkt. #47), and Motion to Amence t€omplaint (Dkt. #49). This matter wasg
15| referred to the undersigned pursutmthe provisions of 28 8.C. § 636(a)(1)(A) and LR 1-3.
16 || The court has considered the Motions and Defendant Maria Arlida R@positions (Dkt.
17 || ##46, 48, 50).
18 BACKGROUND
19 Plaintiff is a prisoner proceeding in this iact pro se. In an Order (Dkt. #2) entered
20 || March 2, 2013, the court granted Plaintiff's Amgaliion to Proceed In Forma Pauperis (Dkt. #1).
21 || The court dismissed the case for Plaintiff's non-paytrof an initial partial filing fee, but on
22 || November 19, 2013, the district judge enteredaaer (Dkt. #16) reinstating this case because
23 || Plaintiff paid the filing fee. That Order alsareened Plaintiff's Cont@int (Dkt. #17) pursuant
24 || to 28 U.S.C. 8 1915A and found Plaintiff had mbated a claim upon which relief could bge
25 || granted. Additionally, the district judge obsetvéhat Plaintiff had not identified any of the
26 || medical staff members who earDefendants, and instead,aiptiff named them as Doe
27

! Plaintiff incorrectly named Defendant Rufo‘dsletta A.M. Pill Call Nurse” in the Amended
28 Complaint (Dkt. #18). The court wilefer to her by her correct name.
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Defendants.SeeOrder (Dkt. #16) at 3:13-15. The distrjatige advised Plaintiff that he would
need to identify those medical staff member®leethis case could proceed against thdo.
The court dismissed the Complaint and allowRdintiff thirty days to file an amended
complaint. Plaintiff filed an Amended Complaint (Dkt. #18) on December 23, 2013.

The court screened the Amended ComplairgnrOrder (Dkt. #27) ented July 9, 2014.

The court found the Amended Complaint statedaam for violation ofPlaintiff’'s rights under

174

the Fourteenth Amendment and directed th8.Wlarshal’'s Service (“USMS”) to serve the
Amended Complaint on the named Defendant$ie Order found that Plaintiff had still not
named the three Jane Doe nurses or the dlvo Doe medical doctors, and it reminded Plaintiff
that this case could not proceed againstehbefendants until Plaintiff identified themSee
Screening Order (Dkt. #27) at1-2. The USMS served Defendant Rufo on July 29, 2(Eek
Summons Returned Executed (D#81). Rufo filed an AnswdbDkt. #35) on August 19, 2014.
The USMS was unable to serve Defendant Jofddl. Charge Nurse, because as of July 30,
2014, she was not employed at the Clark Coubgention Center, and Plaintiff had not
provided USMS with Defendd Joyce’s last nameSeeSummons Returned Unexecuted (DKt.
#32).

On December 19, 2014, the court entered Guder (Dkt. #43) allowing Plaintiff
additional time to serve the unnamed Defendanifie court found that Plaintiff had been
diligently trying to ascertain the names thie Doe Defendants from both the Clark County
Detention Center and Defendant Rufo. Orderd:21-24. The courdllowed Plaintiff until
January 30, 2015, in which to file a motiomuesting the USMS serve any remaining unnamed
Defendants.Id. at 5:7-9.

DISCUSSION

l. The Parties’ Positions.

Plaintiff filed the Motion Identifyingthe Unserved Defendants on December 22, 2014,
requesting the court issue summons for the following individuals: Armando Fernandez, PJA.-C
Efren Casanova, M.D.; Sajor-Sam Ethel, NFaymond Mondora, M.D.; Kaa Castillo, R.N.;
and Divinia Andres, N.P.; Michelle GonzaleR,R.N.; Lynneth Dela Rosa, R.N.; Timoth)
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Calumpong, R.N.; Joanna Patrice LarrozaR.R.; Shuaquarius Ealy, L.P.N.; Bridgetts
Clinkscale, L.P.N.; Tracy Agbor, L.P.N.; and $hélruelove, L.P.N. Plaintiff's Motion for

service, filed December 30, 2014, requests thet cbrect the USMS to serve process on the
“‘unnamed Defendants.”

Defendant Rufo opposes Plaintiff's requestseveral grounds. Firsghe argues that the
Federal Rules of Civil Procedure do not @ntany provision to name Doe Defendants, a
Rule 10 requires the title of the complaint to name the parties. Even if the court finds Plai
naming Doe Defendants “somehow acceptable,” Rnfues Plaintiff should not be permitted t
add fourteen defendants when the Amendeth@aint only named three Jane Doe Defendar
and two John Doe Defendants. Second, Defendantécds that Plaintiffs essentially seeking
leave to amend the Amended Complaint and aldiitianal parties, and heas not complied with
LR 15-1 which requires him to attach a propoaetended pleading to a motion to amend. Ry
asserts that “none of the proposed Deferidaattions were described in the [Amende
Complaint], and therefore, no cognizable claagainst [any] of them currently exists.’
Opposition (Dkt. #46) at 4:22-23.

Third, Defendant argues Plaiffit request should be deniégcause the two-year statut
of limitations applicable to these claims hapieed. Thus, allowing Platiff an opportunity to
amend would be futile as any claims relateddaduct alleged in the Amended Complaint we
time-barred at the time Plaintiff made the requast Rule 15(c)(1)(C)’selation back provision
does not apply because there is no indicationaryese parties received notice of this ca
such that it will not be prejudicetefending against Plaintiff's claims.

[l Applicable Law & Analysis.

There is no provision in the Federal RutdsCivil Procedure authorizing or expressi

prohibiting the use of fictitiouparties, i.e., parties named Zsne or John Doe, and Rule 1

requires a Plaintiff to include the names of theipaiin the action in his complaint. Fed. R. Ciy.

P. 10(a). Although generally disfavored, the Ni@ilcuit has recognized & where the identity

of alleged defendants is unknownaprto filing a complaint, thelaintiff should be permitted to

discover their identitie through discovery.See Wakefield v. Thompsd,7 F.3d 1160, 1163
3
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(9th Cir. 1999) (citingGillespie v. Civiletti 629 F.2d 637, 642 (9th Cir. 1980)).@illespie,the
plaintiff was a prisoner proceedir@o se in a civil rights suidgainst several U.S. Marshals
prison officials, and prison guards. Howeveg tdomplaint did not name all the defendants, a
instead identified unknown defendants as “Johre.DoThe plaintiff requested discovery tg
identify the unnamed defendants, but the distairt denied the request. The Ninth Circu
reversed, finding the district court abused its discretion by disallowengiitovery because it
would likely have identified the unnamed defendants.

Likewise, here, Plaintiff nandeDefendant Rufo, and the USM®rved procgs on her.
Plaintiff discovered the identity of the Ddefendants through discovery, in a timely manng
and in accordance with the cogrOrders. Although Defendantearorrect that Plaintiff should
have filed a motion to amend pursuant to Rule 15, and attached a copy of the proposed a
pleading as an exhibit pursuatat LR 15-1, Plaintiff was follewing the court’s Order, which
stated, “Plaintiff shall have until January 16, 20ttbfile a motion requesting the USMS serv
any remaining unnamed Defendants.” Order (3) at 5:7-9. Plaintiff filed the Motions
identifying the unnamed Defendants and requesergice prior to theaurt-imposed deadline
in late December 2014. The coaan hardly fault Plaintiff for following its explicit instructions
and the court will construe the Motis as a motion for leave to amerfskee Erickson v. Pardus,
551 U.S. 89, 94 (2007) (submissions by pro se litigantgild be liberally construed and held t
less stringent standards).

The court has already screenPlaintiff's Amended Compiat and found Plaintiff stated
a claim against Defendant Rufo, three Jane Defendants who are rses, and two John Doe
Defendants who are doctorin three sepate Orders (Dkt. ##16, 27, 43), the court has indicaf
Plaintiff could amend his pleadings to inde the names of the Doe Defendants.

Defendant argues that because the statutmétions has run as to the Doe Defendant
Plaintiff must meet the burdentablished by Rule 15(c) of the @eral Rules of Civil Procedure
in order for any amended pleading to relagéekbto the Amended Complaint, which was file
before the statute of limitations ran. SpecificaPlaintiff must showthese defendants: (a
received notice of the action sutttat they will not be prejudéxl in defending on the merits; (b
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knew or should have known treetion would be brought againgtem; (c) but for a mistake
concerning their identities. WA respect to the five Doe Bendants named in the Amende
Complaint, Defendant is incorrect besauhe court must apply Nevada law.

Federal Rule of Civil Procedure 15(c) govemhether an amended pleading relates bg

to the date of an original pldemg. An amended pleading mayate back to the date of the

Ick

original pleading if “the law tat provides the applicable statute of limitations allows relatipon

back.” Fed. R. Civ. P. 15(c)(1)(A). The NmtCircuit recently held that Rule 15(c)(1
incorporates the relation backles of state law “when that stéd law provides the applicable
statute of limitations and is more lenientButler v. Nat'| Cmty. Renaissance of Cal66 F.3d
1191, 1198-1201 (9th Cir. 2014). The court concluded that if the amendment relates back
state law, it also “relates back under Rule 1B(cgven if it would not otherwise relate bac
under the federal rules.Id. at 1201. Thus, because Nevada faovides the two-year statute o
limitations applicable irthis 8 1983 suit, theourt must examine whatr Nevada law permits
relation back to amend doe pleading@eegenerally42 U.S.C. § 1988; NRS 11.190(4)(edee
also Merritt v. Cnty. of Los Angele/5 F.2d 765, 768 (9th Cir. 198@abrales v. Cnty. of Los
Angeles 864 F.2d 1454, 1463-64 (9th Cir. 1988) (statimaf in 8 1983 cases, the “length of th
limitations period and closely related questionsotifng and applicationare to be governed by
state law”) (internal citation and marks omitted).

Rule 10(a) of the Nevada Rules of Civiloeedure allows a plaintiff to plead a clain
against a party whose name is unknown, and wihemame is discovered, the pleading may
amended. Nev. R. Civ. P. 10(a). While timd<titution is pending, the statute of limitations
effectively tolled. See Nurenberger Hercules-Werke GMBH v. Viros3@® P.2d 1100, 1106
(Nev. 1991) (describing fictitioudefendants as “already partiedegal contemplation”). When

a Rule 10(a) amendment is properly grantechttomatically relates back to the commenceme

2 Although section 1983 does not provide a specific statute of limitation, 42 U.S.C. §

provides that where the federalaloes not specify a statute lohitations, state law applies.
The Supreme Court has held that in the inteoéstational uniformity and predictability, all
section 1983 claims shall be treated as taintd for the recovergf personal injuries.See

Wilson v. Garcia471 U.S. 261 (19850)wens v. Okure488 U.S. 235 (1989). In Nevada, th
personal injury statute difnitations is two yearsSeeNRS 11.190(4)(e).
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of the action.” Id. The Nevada Supreme Court has insgddhat “meritorious causes of actio
should not be frustrated whegspite reasonable diligence, thaetidentity of culpable parties
is uncertain or unknown to plaintiff.fd. at 1103.

Further, the Nevada Supremeutt clarified the “relation &ck effect” of Rule 10(a),
finding Rule 10(a) is “a self-contained rule timindependent of NRCP5(c),” and Rule 15(c)
“has no application to the @ress of adding or substituting names under NRCP 10(

Nurenberger Hercules-Werke GMBH v. Virost@R2 P.2d 1100, 1106 (Nev. 1991). In order

effectively use Rule 10(a), a plaffitmust: (a) plead fictitious odoe defendants in the caption of

the complaint; (b) plead the basis for naming deééats by other than therue identities; (c)

clearly specify the connectiobetween the intended defendaatsd the conduct, activity, or

n).”

(0]

omission upon which the claim is based; ande¢drcise reasonable diligence in ascertaining the

true identities of the intendedefendants and promptly moving to amend the complaint
substitute the actual for the fictiondd.

Here, the court finds Plaintiff has satisfied tNarenbergertest. He named the Dos
Defendants in the caption of the Amended ComplaggeAmended Complaint (Dkt. #18) at 1

He pled the basis for naming them as DodebDeants and clearly specified the connectiq

to

N

between their conduct and his claimd. at 6-7, 10-11, 13-14. Plaintiff has exercised reasonable

diligence in discovering the Doe Defendants’ true names and has complied with the ¢

Orders to substitute them. Therefore, the court will allow Plaintiff leave to file a se¢

amended complaint for the limited purpose of sititsng the five now identified individuals for
Doe Defendants named in the tap of the Amended Complaint.

Plaintiffs Motions also seek to adddditional parties—specifically, a physician’s
assistant and eight additional nurses. Thesé@epawere not named in the caption of th
Amended Complaint, and therefore, Plaintiff canredy on Rule 10(a) of the Nevada Rules ¢

Civil Procedure to substitute thenSee Nurenbergei822 P.2d at 1106. To add these ne

ourt’
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parties, Plaintiff must meet ¢hburden set forth in Rule 15(c) because the statute of limitations

has run as to any new defendants. Furthermore, because the deadline for amending the plead

has now run, Plaintiff must show good causel @&xcusable neglect to modify the court]
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Scheduling Order (Dkt. #39. Plaiifis Motions have not met thiburden, and his request tc
amend to add new parties not named in theimigComplaint or the Amended Complaint i
denied.
Based upon the foregoing,
IT IS ORDERED:
1. Plaintiff's Motions (Dkt. ##45, 47, 49) arGRANTED IN PART and DENIED IN
PART as follows:
a. Plaintiff's request is GRANED to allow him to substitute the names of
three Jane Doe nurses and the two Jdbe doctors named in the caption G
the Amended Complaint.
b. Plaintiff shall file a second amended complaint substituting the names of t
five Doe Defendants only no later thapril 10, 2015.
c. Plaintiff's request to amend to add additional parties is DENIED.
2. Once the second amended complaint has bkssh the court will screen it, and direc

service.

Dated this 12th day of March, 2015.

PEGé;%. LEEN

UNITEDSTATESMAGISTRATE JUDGE
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