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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
Pablo Ramon Guerrero, Case No.: 2:13-cv-00328AD-CWH
Petitioner Order Granting in Part Motion to Dismiss
V. [ECF No. 87]

Brian E. Williams, et aJ.

Respondents
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Counseled petitioner Pablo Ramon Guerrero petitions for a writ of habeas corpus
28 U.S.C. § 2254, arguing that several of his constitutional rights were violated dharing t
criminal proceedings that resulted in banviction of more than 10 crimésRespondents mov
to dismiss many of Guerrero’s claims as noncognizable, unexhausted, or progedtaalted?
| find that three claims are noncognizable, seven claims are wholly pratigdiafaulted, and
two clains are partially procedurally defaulted, so | grant the motion in part and digmais. |
also find that one claim is unexhausted, which makes Guerrero’s petition a mixed one. |
therefore instruct Guerrero to choose one of three options for proceetingcaseandl defer
my ruling on the surviving, exhausted claims until a later time.

Background

Guerrero wasanvicted in 2003 of many crimes including burglary; preventing or
dissuading a victim from reporting a crime; sexual assault; conspiracy to comgtariur
burglary while in possession of a firearm; conspiracy to commit kidnapping¢léigsee
kidnapping while using a deadly weapon; first-degree kidnapping while using a deagiyrnwveg
resulting in substantial bodily harm; conspiracy to commit murder; attempted mumitkeusing

a deadly weapon; conspiracy to commit robbery while using a deadly weapon; robbery w
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using a deadly weapon; and grand larcériye was sentenced to a total of 30 years to life, and

his judgment of conviction was entered on March 31, 2004.

The Nevada Supreme Court affirmed in part the deniaisodlirect appeal on June 15,
20052 The Courthensua sponteeversedsuerrero’sconviction for conspiracy to commit
robbery because the state distriait@rroneously used the deadigapon enhancementhich
resulted in a consecutive term of 24—60 moftienittitur issued on July 12, 2005andan
amended judgment of conviction weasteredon August 15, 20058,

Guerrerdfiled a proper person state postconviction petition for writ of habeas corpu
June 6, 2008. The state district court appointed coungio filed a supplemental petitiold.
After an evidentiary hearing, the state district court denied the petttiGuerrero’scounsel
presengd just one claim on appeal to the Nevada Supreme Court, who then affirdeditie

of the petition on January 16, 203 Remittitur issued on February 12, 2083Guerrero

3 ECF No. 37-8.

4 ECF Nos. 31-4; 39-3.
> ECF No. 56.

®1d. at 15-16.

" ECF No. 56-2.

8 ECF No. 41-4.

® ECF No. 32.

10 ECF No. 32-3.

11 ECF No. 33-1.
12ECF No. 33-4.

13 ECF No. 33-5.
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dispatched his federal habeas corpus petition on February 19}20h& court appointed
counsel, an@uerrerdiled a counseled secorainended petition on December 16, 2631.3.

On May 19, 2015, | granted in part respondents’ first motion to dismiss, concluding

several claims were unexhausted and staying this case pendingailaéior of Guerrero’s state

postconviction proceeding$. On August 3, 2017, | granted Guerrero’s motion to reopen th
case!’ Respondents now, once again, move to dismiss many of Guerrero’s claims as
noncognizable, unexhausted, or procedurally defadfted.

Discussion
A. Some of Guerrero’s claims are noncognizable.

A state prisoner is entitled to federal habeas relief only if he is being heldtody in
violation of the constitution, lawsy treaties of the United Stat€sUnless an issue of federal
constitutional or statutory law is implicated by the facts presented, the claim mgmitable
under federal habeas corpiis.

In his second-amended petition, Guerrero adds ground 22, claiming that he is actu

that

\Y

ally

innocent of conspiracy to commit murder and attempted murder with use of a deadly Weajpon.

Respondents argue that this claim is untimely because n'tdoelate back to the timelfjled

first-amended petitia? Respondentalsopoint out that the United Statesg@Beme Court has

4 ECF No. 6.

15 ECF No. 26.

18 ECF No. 78.

" ECF No. 82.

18 ECF No. 87.

1928 U.S.C. § 2254(a).

20 Estelle v. McGuirg502 U.S. 62, 68 (1991).
21 ECF No. 26 at 154-60.

22 ECF No. 87 at 4-5.
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not held that a freestanding claim of actual innocence is cognizable on fedees feabew?® |

agree, and | disresground 22 as noncognizable.

Next, in grounds 12 and 17, Guerrero argues that his trial and appellate counsel viplate

Batson v. Kentuck§* His main complaint appears to be that his own defense counsel
discriminated based on gender when he exercised nearly all of his perechgat@yges agains|
male prospective jurorsRespondents point out thaBatsonchallengeaddresses the State’s
purposeful or deliberate violation of the petitioner’s constitutional rights ircisxey
peremptory challenges against prospective jurors. Becaoseds 12 and 17 do not state
claims for which federal habeas relief may be grantesy are dismissed as noncognizable.
B. Many of Guerrero’s claims are procedurally defaulted.

The Antiterrorism and Effective Death Penalty Act (AEDPaNpws this courtto grant
habeas relief if the relevant state court decision was either: (1) contragatly established
federal lawas determined by the Supreme Court; or (2) involved an unreasonable applicaf
clearly established federal law as deterrdibg the Supreme Couft.

“Procedural default” refers to the situation where a petitioner in fact pegsardiaim to

—F

ion of

the state couriut the state courts disposed of the claim on procedural grounds instead of the

merits. A federal court will not reviea claim for habeas corpus relief if the decision of the
court regardig that claim rested on a stdé®v ground that is independent of the federal ques

and adequate to support the judgnténEederal habeas review of a procedurally defaulteithg

231d. at 10-11;see McQuiggin v. Perkin§69 U.S. 383, 392 (2013) (“We have not resolved
whether a prisoner may be entitled to habeas relief based on a freestandingd atdiralo
innocence.”)Gimenez v. Ochea&21 F.3d 1136, 1143 (9th Cir. 2016) (“The Supreme Cousrt
never recognized ‘actual innocence’ as a constitutional error that would pgoeigeds for
relief without an independent constitutional violation.”).

24 Batson v. Kentucky76 U.S. 79, 89 (1986) (holding that the Equal Protection Clause for
the prosecutor from challenging potential jurors solely on account of their ra€&) No. 26 at
88-94, 129-31.

2528 U.S.C. § 2254(d).

26 Coleman v. ThompspB01 U.S. 722, 730-31 (1991).
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is not availabléunless the prisoner can demonstrate cause for the default and actual prejy
a result of the alleged violation of federal law, or demonstrate that failuregdmleothe claims
will result in a fundamental miscarriage of justiéé.

To demonstrate cause for a procedural default, the petitioner must be able toiaho
some objective factor external to the defense impeded” his efforts to comippevstate
procedural rulé® For cause to exist, the external impediment must have preventeditivnge
from raising the claint® To demonstrate a fundamental miscarriage of justice, a petitioner
show the constitutional error complained of probably resulted in the conviction of afyactua
innocent persorf? “[A]ctual innocence’ means factuahhocence, not mere legal
insufficiency.”®! This is a narrow excepticandis reserveanly for extraordinary case¥. Bare
allegations unsupplemented by evidence do not tend to establish actual innocencetgoffici
overcome a procedural defatt.

Respondents argue that groarig10, 13, 14, 16, 18-21, and part of ground 15 are
procedurally barred* | previously found these claims unexhausted prior to granting a stay
abeyanceé® The Nevada Supreme Court affirmed the dismissal of Guerrero’s second stat;

habeas petition as untimely, successive, and barred by the doctrine offadhesNinth

271d. at 750;see also Murray v. Carriedd77 U.S. 478, 485 (1986).
28 Murray, 477 U.S. at 488.

29 See McCleskey v. Zad99 U.S. 467, 497 (1991).

30Boyd v. Thompseri47 F.3d 1124, 1127 (9th Cir. 1998).

31 Bousley v. United State523 U.S. 614, 623 (1998).

32 Sawyer v. Whitley505 U.S. 333, 340 (1992).

33 Thomas v. Goldsmift®79 F.2d 746, 750 (9th Cir. 1992).

34 ECF No. 87 at 8-9.

35 ECF No. 78.

3 ECF No. 88-25; Mv. REV. STAT. §8§34.810(1)(b), 34.726(1).
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Circuit Court of Appeals has held that, at least in capital cases, application of the procedu
barsat issue in this caseNRS § 34.810 and 34.726are independent and adequate state
grounds®’ So, the Nevada Supreme Court’s determination that federal grounds 1-10, 13,
18-21, and part of ground 15 were procedurally barred was an independent and adequat
to affirm the denial of the claims the state petition.

Guerrero bears the burden of proving good cause for his failure to present theaoli
actual prejudicé® Guerrero contends that he can demonstrate cause and prejudice tdlEsd
defaultunderMartinez v.Ryar?® because he received ineffective assistance of state
postconviction counséP. The Supreme€ourtinitially held inColeman v. Thompsdhat
ineffective assistance of counsel in postconvictimmteedings does not establish cause for tf
procedural default of a claifit. But in Martinez the Court established a “narrow exception” t

thatrule:

Where, under state law, claims of ineffective assistance of trial
counsel must be raised in an iniraview collateral proceeding, a
procedural default will not bar a federal habeas court from hearing
a substantial claim of ineffective assistance at trial if, in the initial
review collateral proceeding, there was no counsel or counsel in
that proceeding was ineffectivé.

The Ninth Circuit has provided guidelines for applyMgrtinez summarizing the analysis as

follows:

To demonstrate cause and prejudice sufficient to excuse the
procedural default, thereforlartinez. . . require[s] that
[petitioner] make two showingskFirst, to establish “cause,” he
must establish that his counsel in the state postconviction

37vang v. Nevada329 F.3d 1069, 107375 (9th Cir. 2008e also Bargas v. Burns79 F.3d
1207, 1210-12 (9th Cir. 1999).

38 Coleman 501 U.S. at 75Gsee also Murray477 U.S. at 485.
39 Martinez v. Ryan566 U.S. 1 (2012).

40 ECF No. 95 at 5-10.

41 Coleman 501 U.S. at 750.

42 Martinez 566 U.S. at 17.
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proceeding was ineffective under the standard&mtkland [v.
Washington466 U.S. 668 (1984)]Strickland in turn, requires

him to establik that both (a) post-conviction counsel’

performance was deficient, and (b) there was a reasonable
probability that, absent the deficient performance, the result of the
post-conviction proceedings would have been different. Second, to
establish “prejudice,” he must establish that his “underlying
ineffective-assistancef-trial-counsel claim is a substantial one,
which is to say that the prisoner must demonstrate that the claim
has some merit*®

Grounds 1, 2, 3, 13, and 18 are substantive claims of insufficient evidence, double
jeopardy, trialcourt error, and prosecutorial miscondtfc®Pars of ground 15 and 16 also alle
trial-court error?® A Martinezanalysis may only be invoked when the underlying claims arg
ineffectiveassistancef-trial-counsel claims. Accordinglyyartinezcannot savgrounds 1, 2,
3, 13, 18, and the tri@eurterror claims in grounds 15 and 16, so | dismiss tasmprocedurally
barred.

Ground 21 is a claim of ineffective assistance of appellate cotihgalt in Davila v.
Davis*’ theUnited States Supreme Court declined to expand the “naivtastinezexception ta
claims of ineffective assistance of appellate counSelGuerrerocannot demonstrate cause a
prejudice undeMartinezto overcome default of this ground. Ground 2theseforedismissed
as procedurally barred.

Grounds 14, 15, and 16 assert ineffective assistance of both trial and appellate*ol

Theportions of theclaimsrelating toineffective appellate counsel are atismissed as

43 Clabourne v. Ryar745 F.3d 362, 377 (9th Cir. 2014) (citations omitted).
44 ECF No. 26 at 12-294-96, 131-140.

4°1d. at 112-120; 124-125.

46 ECF No. 26 at 151-54.

47 Davila v. Davis 137 S. Ct. 2058, 2065 (2017).

48 ECF No. 26 at 96-128.

e
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procedurally barred.Finally, the remaining claim in ground 14 is duplicative of ground 5.

Ground 14 is, therefore, dismissed in its entirety.

ineffective assistance (IAC) of trial counsel

Grounds 5-10, 19, 20, and the remaining claims in grounds 4, 15, and 16 are all claims of

e Ground 4(2): trial counsel was ineffective for failing to investigate emptogethe
McDonald’s and gas station where Guerrero and the victim stdped,;

e Ground 4(3): counsel failed to investigate and become familiar with what physi¢a
evidence was andas not found in the vat?,

e Ground 4(4): counsel failed to investigate Brenda'’s past psychological irtgtabi
to consult with psychological experts regarding Guerrero’s state of mindaiat

e Ground 4(5): counsel failed to investigate Guerrero’s place of employment and|to
procure character witness®s

e Ground 5: counsel failed to move to sever Guerseimial fromhis codefendant’s?

e Ground 6: counsel failed to inform the cobefore trial startethat Guerrero was
going to testify in order to avoinyBrutonissues®

e Ground 7: counsel failed to adequately prepare for trial by speaking to the victim
about letters that Guerrero wrote her while he was in jail, interviewing and
subpoenaing Detective Rogers to testify, and counsel failed to adequassly ¢

examine the victim, Sergeant Cervantes, and Detective Rogers;

“9 ECF No. 26 at 21-26.

01d.
>td.
>21d.
>3 d.
>d.

*5d.

at 26-28.

at 28.

at 28-29.

at 30-42.

at 42-44 (referencindgruton v. United State891 U.S. 123 (1968)).

at 44-70.
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e Ground 8: counsel failed to properly prepare Guerrero to testify at&rial;

e Ground 9: counsel failed to object at critical moments duringXtial

e Ground 10: counsel failed to object to jury instructions that either shifted or less
the State’s burden of proof as to each element of the crimes cft&rged

e Ground 15: counsel failed to object to improper jury instructions and failed to jo

on an instruction offered by his codefendzit;

e Ground 16: counsel failed to object to the misconduct of codefendant’s céunsel;

e Ground 19: counsel pursued an unreasorgéfienseheory??

e Ground 20counsel failed to challenge codefendant’s defense and failed to
investigation allegations that codefendant was a gang member, which would hg
weakened codefendant’s defense that he acted under.8furess

TheMartinezanalysis with respect to these claims appears intertwined, to a large e

with the analysis of the underlying merit of the clairiie only claim that is currently subject
to disposition on the merits is ground 11, in which Guerrero alleges that trial counsel was
ineffective when he failed to request a jury instruction on Guerrero’s theoryarfsgefegarding

the sexual assault chargsin light of the fact that ground 11 will be briefed on the merits, 1

*%1d. at 76-73.

>71d. at 74-80.

*81d. at 86-85.

*91d. at 107-20, 122-24.
%01d. at 124-128.

°L1d. at 140-47.

®21d. at 147-50.

ened

nin

e

xtent,

he

63 ECF No. 26 at 85-88. Ground 15 also contains the claim that counsel was ineffective for

failing to request a jury instruction on Guerrero’s theory of defense regdndirsgxal assault
charges. So, that portion of ground 15 is dismissed as duplicative.
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court will defer a decision on whether Guerrero can show cause and prejudic#artderzto
excuse the default of the other ineffectassistanceof-trial-counsel claims listed above.
C. One of Guerrero’s claims is unexhausted.

State prisoners seeking federal habeas relief must exhaust the remediesandiebl
state courts unless “there is an absence of available State corrective protasstimstances
exist that render such process ineffective to protect the rights of the appfitahe purpose o
the exhaustion rule is to give the state courts a full and fair opportunity to reswiévralf
constitutional claims before thoskims are presented to the federal court, and to “protect t
state courts’ role in the enforcement of federal I&WA claim remains unexhausted until the
petitioner has given the highest available state court the opportunity toexath&ictlaim
through direct appeal or state collateral review proceedifigs.

A habeas petitioner must “present the state courts with the same claim hepmgdise
federal court.®” The federal constitutional implications of a claim, not just issues of state |
must have been raised in the state court to achieve exhat¥sflanachieve exhaustion, the st
court must be “alerted to the fact that the prisoner [is] asserting claimstbedénited States
Constitution” and given the opportunity to correct alleged violatiortiseoprisoner’s federal
rights® It is well settled that 28 U.S.C. § 2254(b) “provides a simple and clear instruction

potential litigants: before you bring any claims to federal court, be lsatgdu first have taken

6428 U.S.C. § 2254(b)(1).

% Rose v. Lundy55 U.S. 509, 518 (1982)'Sullivan v. Boerckel526 U.S. 838, 844 (1999);
see also Duncan v. Henry13 U.S. 364, 365 (1995).

66 See Casey v. Mooy@86 F.3d 896, 916 (9th Cir. 200Qarrison v. McCarthey653 F.2d 374
376 (9th Cir. 1981).

67 Picard v. Connor404 U.S. 270, 276 (1971).
%8 Ybarra v. Sumne678 F. Supp. 1480, 1481 (D. Nev. 1988) (ciftigard, 404 U.S. at 276)).

% Duncan v. Henry513 U.S. 364, 365 (199%ee Hiivala v. WoqdL95 F.3d 1098, 1106 (9th
Cir. 1999).

10

f




174

each one to state cour”“[G]eneral appeals to broad constitutional principles, such as dug
process, equal protection, and the right to a fair trial, are insufficient tdisistaxhaustion
However citing to state caselaw that applies federal constitutional principlésufiice.”?

A claim is not exhausted unless the petitioner has presented to the statkeceanhe
operative facts and legal theory upon which his federal habeasislaamed? The exhaustion
requirement is not met when the petitioner presentstéetteral court facts or evidence which

place the claim in a significantly different posture than it was in the stattscor where

O ~N o o1 B W N e

different facts are presented at the federal level to support the same’theory.

In ground 4(1), Guerrero asserts tiietl counsel was ineffective for failing to investigate

=
o __©

several witnesses, namely Albert Somochi and Maricela Guerrero €&isrrousin and sister

=
|

respectively), members of the Las Vegas police gang unit or other ganggeapdrtounty jail

=
N

officials.”® Respondents are correct that Guerrero did not present these claims to the highest

state court® Ground 4(1) ishereforeunexhausted.

I
AW

D. Guerrero’s petition is mixed.

[N
91

A federal court may not entertain a habeas petition unless the petitionehaasted

=
[e))

available and adequate state court remedies with respect to all claims in the. fefition

=
\l

18

19 0 Jiminez v. Rice276 F.3d 478, 481 (9th Cir. 2001) (quotiRgse v. Lundy55 U.S. 509, 520
(1982)).

2

2]
22
23
24

"1 Hiivala v. Wood 195 F.3d 1098, 1106 (9th Cir. 1999) (citations omitted).
2 peterson v. LamperB19 F.3d 1153, 1158 (9th Cir. 2003) (en banc).
3 Bland v. California Dept. of Correction&0 F.3d 1469, 1473 (9th Cir. 1994).

"*See Nevius v. SuUmn&52 F.2d 463, 470 (9th Cir. 198Bappageorge v. Sumness F.2d
1294, 1295 (9th Cir. 1982Jphnstone v. Wolf682 F. Supp. 455, 458 (D. Nev. 1984).

25
26
27
28

SECF No. 26 at 22-24.
76 SeeECF No. 88-5.

77 Rose v. Lundy55 U.S. 509, 510 (1982).

11
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“mixed” petition containing both exhausted and unexhausted claims is subject tesdistnis

Because | find that ground 4(1) is unexhausted Guenasdhes options:

1. He may submit a sworn declaration voluntarily abandoning the
unexhausted claim in his federal habeas petition, and proceed only on the
exhausted claims;

2. He may return to state court to exhaust his unexhausted claims, in which
case his federal habeas petition will be denied without prejudice; or

3. He may file a motion asking this court to stay and abey his exhausted
federal habeas claims while he returns to state court to exhaust his
unexhausted claim.

With respect to th third option, as Guerrero is aware, a district court has discretion
stay a petition that it mayalidly conside on the meritd® But a stay and abeyance is only
granted if the petitioner can show that his unexhaugéachs aren’t plainly meritlessnd that
there was good cause for his failure to exhaust those claims in staté’déu@errerowishes
to ask for a stay, he must filemotion for stay and abeyance, demonstrating these two
requirements. Respondents would then be granted an opportunity to respond, and Guert
reply. Guerreras alsoadvised to familiarize himself with the limitations periods for filing
federal habeas petitions contained in 28 U.S.C. § 224g¢dausehose limitations periods ma
have a direct and substantial effect on whatever choice he makes regardingibis peti

As discussed above, a decision on the trial IAC claims in grounds 4-10, 15, 16isn(
deferreduntil the meritgeview. Thus, the paiesmust biief the merits of these claims and
ground 11 in the answer and reply.

Conclusion

Accordingly, IT IS HEREBY ORDEREDRhatrespondentsmotion to dismiss ECF No.

87]is GRANTED in part as follows:

81d.
9 Rhines v. Webeb44 U.S. 269, 276 (2005).
801d. at 277.
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e Grounds 12, 17, and 22 are DISMISSED as noncognizable in federal habeas and/or for

failure to state a claim;

e Grounds 1, 2, 3, 13, 14, 18, and 21 are DISMISSED as procedurally barred;

e All claims in grounds 15 and 16 are DISMISSED as procedurally barred except the

ineffective assistance of trial couns&lims;

e Decisions on grounds-40, 20, and the trial IAC claims in grounds 15 and 16 are

DEFERRED;
e Ground 4(1) is UNEXHAUSTED.
IT IS FURTHER ORDEREDRhatGuerrero has until September 212018,to inform
the court which oneof the following three optionshe chooses(1) inform this court in a swor

declaration that he wishes to formally and forever abandon the unexhausted groehef fior r

his federal habeas petition and proceed on the exhausted grounds; OR (2) inform this court in a

sworn declaration that he wishes to dismiss this petition without prejudice in ordairtoto
state court to exhaust his unexhausted claim; OR (3) file a motion for a stay aadcahey

asking this court to hold his exhausted claims in abeyance while he returns tostate

exhaust his unexhausted claitih Guerrero fails to choose one of these options by this court

ordered deadline, his petition will be DISMISSED.

If Guerrerochooses to file a motion for a stay and abeyance, or seek other approprjate

relief, respodents may respond tbaccording td_ocal Rule 72.

IT IS FURTHER ORDEREDRhat if Guerrercelects to abandon his unexhausted grou
respondents wil have 30 days from the dateGuerrero serves his declaratiorof
abandonment in which to file an answer twe@ero’sremaining grounds for relief. The answ
must contain all substantive and procedural argunientd| suviving grounds of the petition

and comply with Rule 5 of the Rules Governing Proceedings in the United Stated Disurts

25)...

26
27
28
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under 28 U.S.C. 82254. Guerrero will then ha0edays from the date of service of
respondents’ answer to file a reply

Dated:August 23, 2018

U.S. District Judge Jénnifer A. Dors

14




