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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
7912 LIMBWOOD COURT TRUST, Case No. 2:13-cv-00506-APG-GWF
Plaintiff,
ORDER ON SUMMARY JUDGMENT
V. MOTIONS
WELLS FARGO BANK, N.A.,et al,

(DKT.NO0s.96,112,113)
Defendants.

This case is one of many in Nevada focusinghe effects of a foreclosure sale conduc
by a homeowners’ association (“HOA"). Before are the parties’ cross-motions for summary
judgment on the plaintiff's claims for wrongful foreslure and to quiet title. | previously orderg
the parties to file supplemental briefs dising whether the trusteetieed following the HOA'’s
foreclosure sale validly conveyedléito the plaintiff. (Dkt. #130.)

The sale conducted by the HOA'’s agent did not convey superior titie fgaintiff. |
therefore enter summary judgmemfavor of the defendants.

. ANALYSIS

Summary judgment is appropeaf the pleadings, discovergsponses, and affidavits
demonstrate “there is no genuinsplite as to any material faaortd the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(3), Kcfact is material if it “might affect the
outcome of the suit under the governing lawiderson v. Liberty Lobby, In&77 U.S. 242, 248
(1986). Anissue is genuine if “the evidence ishsthat a reasonable jury could return a verdig

for the nonmoving party.Id.

The party seeking summary judgment bears titi@libburden of informing the court of the

135

ed

bl

1

basis for its motion and identifying those portionshef record that demonstrate the absence of a

genuine issue ahaterial factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden
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then shifts to the non-moving party to go beytimel pleadings and set forth specific facts
demonstrating there is a genuissue of material fact for trigkairbank v. Wunderman Cato
Johnson212 F.3d 528, 531 (9th Cir. 2000). | view the evidence, and make reasonable
inferences, in the light mofvorable to the non-moving partiames River Ins. Co. v. Hebert
Schenk, P.C523 F.3d 915, 920 (9th Cir. 2008).

Under Nevada law, any person may bring axtlagainst others who claim an estate or
interest in real property “fahe purpose of determining suativerse claim.” Nev. Rev. Stat.
§ 40.010. In an action under § 40.010 to quiettiitleeal property, “eacharty must plead and
prove his or her own claim to tipeoperty in question and a plaintiff's right to relief therefore
depends on superiority of titteChapman v. Deutsche Bank Nat'l Trust (302 P.3d 1103, 1104
(Nev. 2013) (en banc) (quotation omitted).

| set forth the relevant facts in full in a prior order, so | will not repeat them here excd
where necessary. (Dkt. #130.) The plaintiff wlaititle through the foreclosure sale conducted
the HOA and the resulting trustee’s deed upon shaée“@012 deed”). According to the plaintiff,
the HOA foreclosed on its super-pitgrlien, thereby extinguishing éfirst deed of trust. The
plaintiff therefore contends #2012 deed conveyed superioktth it. The defendants respond
that the HOA foreclosed on onlyamon-priority portion of its &én and therefore the 2012 deed
did not convey superior title the plaintiff. The parties dispaitwvhether an HOA can split its liel
into super-priority andub-priority portions and forecleson only one portion of the lien.

Nevada’s HOA foreclosure stdbry scheme, set forth Mevada Revised Statutes
§ 116.3116et seq.does not expressly permit an HOA tpaeately foreclose on only the super-
or sub-priority portion of its lien, but it also dorot expressly prohibit.itThe Supreme Court of
Nevada has not directly added this question. That Codescribed the HOA foreclosure

statutory scheme as follows:

As to first deeds of trust, NRS 116.3116(2) splits an HOA lien into two pieces,

a superpriority piece and a subpriorite@e. The superpriority piece, consisting

of the last nine months of unpaid HOA dues and maintenance and nuisance-
abatement charges, is “prior to” a fidged of trust. The subpriority piece,
consisting of all other HOA fees or assessments, is subordinate to a first deed of
trust.
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SFR Investments Pool 1 v. U.S. Ba#®4 P.3d 408, 411 (Nev. 2014) (en banc). SRRCourt
was not confronted with the question of whettwe HOA could split its lien and non-judicially
foreclose on one piece independent of the othas. titus unclear from this language whether t
HOA has a single lien that islgpnto two pieces for the limed purposes of payment and
determining priority with respect to the first de&fdrust, or whether #hstatute splits the lien
into two separately enforceable pieées.

The common law offers little help resolvingetquestion because “the split-lien approag
represents a ‘significant dapare from existing practice.’d. at 412 (quoting Uniform Common

Interest Ownership Act of 1982, 8§ 3-116, cmtUhjform Common Interest Ownership Act of

1994 & 2008, 8§ 3-116 cmt. 2). Instead, the split lien is a “specially devised mechanism designec

to strike an equitable balance between the teedforce collection ainpaid assessments and
the obvious necessity for protecting the priodfythe security interests of lenderkd’ (quotation
omitted).

Other interpretive sources prdei limited guidance. The Neda Real Estate Division of
the Department of Business and Industry (“NREB charged with administering Chapter 116.
Id. at 416-17. The NRED issued an advisopynion in 2012 that suggests an HOA can
separately enforce its super- aub-priority liens. In ging advice to HOAs on how best to

protect their rights, the NREBuggested the following:

Perhaps an effective approach for an assiori is to start with foreclosure of the
assessment lien after a nine morgkessment delinquency or sooner if the
association receives a forealos notice from the first security interest holder.

The association will always want to erderits lien for assessments to trigger the
super priority lien. This can be accomplidh®y starting the foreclosure process.

The association can use the super pridiety to force the first security interest

holder to pay that amount. The asation should incur only the expense it

believes is necessary to receive paymemisgsessments. If the first security

interest holder does not foreclose, the association will maintain its assessment lien
consisting of assessments, latarges, and interest.

! The statutes sometimes refers to “a” de'tlien, suggesting the HOA has a single ligae
Nev. Rev. Stat. § 116.3116(1)-(2). But the last sentence of § 116.3116(2) states that this “subsecti
not affect . . . the priority of liens for other assessments made by the association.” The plural “liens
other assessments” suggests the HOA may have more than one lien and that those may be liens o
differing priority.
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State of Nev., Dep’t of Businegsindustry, Real Estate Div., Adsory Op. 13-01 at 19 (Dec. 12
2012). But the NRED did not directly address the question of whathdOA can split its lien
and non-judicially foreclose on gnthe sub-priority portion.

I need not resolve this question because thiatiff in this case cannot meet its burden ¢
showing it has superior title either way. If an HG&#n split its lien, it did so here. If it cannot,
then the sale is void, as explained below.

A. If theHOA Can Split ItsLien

If an HOA can split its lien, it did so here, atheére is no genuine issue of material fact
about that. The HOA'’s agent, A&T, directed that the follggvdannouncement be made at the

auction prior to the sale:

You are hereby being notified by the Asgdion, the benefiary, through its
foreclosure agent, that the opening s not include theuper-priority lien
amount. That the super-priority lien amownll still be a lien on the property
once the sale is completed. You are heteeing notified byhe Association, the
beneficiary, through its forea$ure agent, that said lien may affect the property,
title to the property or value of theqmerty. The purchaser buys this property
with full knowledge and undstanding of the same.

(Dkt. #111-14.) The 2012 deed confirms that the HOA intended to foreclose on only the su
priority portion of its lien because the deed egsty states that ibaveyed only “that portion of
[the HOA'S] right, title and inteest secured by the sub-pitgrportion of its lien” on the
property. (Dkt. #111-10.)

There is no genuine issuerofterial fact that the 2012dd accurately reflects the
parties’ intended transaction. dparties’ intent “must determarthe nature and extent of the
estate conveyed,” and “that intent can be ascertained only from the language of the deed[]
City Motel, Inc. v. State exel. State Dep’t of Highway836 P.2d 375, 377 (Nev. 1959). Here,
the pre-auction announcement and the 2012 destbnstrate that the HOA did not intend to
convey the property free and clear of the HO&ugper-priority lien. Instead, the HOA intended
to foreclose on its sub-priorityeln with the property gtbeing subject to the super-priority lien.
Given the pre-auction announcement, the plitttok with notice thathe property was still

subject to the super-prioritien and thus the first deed trust was not extinguished.
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Even if the deed were ambiguous abouetkier the HOA had foreclosed on its super-
priority lien, the announcement awbefore the sale paralletse language in the 2012 deed and
thus confirms the deed accurately eefk the parties’ intended transacti8eel owden Inv. Co.
v. Gen. Elec. Credit Cp741 P.2d 806, 809 (Nev. 1987) (stating that parol evidence “is not
admissible to vary or contradict the terms @fréten agreement” but Siadmissible in order to
resolve ambiguities in a written instrumen®artheiser v. Hawkinss45 P.2d 967, 968 (Nev.

1982) (stating the parties’ intentions “are detmed from all the circumstances surrounding thg

1%

transaction”). Although the plaifftpoints to the notices th&&T recorded before the sale
indicating that the HOA was forading on its super-priority lien, ¢hterms of the auction were
changed before bidding commenc8deRestatement (Second) of Contracts § 28(2) (“Unless g
contrary intention is manifestl, bids at an auction embody terms made known by advertisenent,
posting or other publication of which bidderg ar should be aware, as modified by any
announcement made by the auctioneer whendbdgare put up.”). The plaintiff cites no law
for the proposition that the terms of sale caubtl be altered prior to the auction commencing.
The plaintiff was on notice of the terms of the dadéore it placed a bid. It could have decided
not to bid in light ofthe announcement.

For similar reasons, there is no basis to refttrendeed. Under Nevada law, courts “haye
the power to order the refortian of deeds, contracts, and other instruments, when, through
mistake of the parties theretw, through the fraud of one tife parties, or unconscionable
conduct amounting to fraud, such instrument doesoatain the real terms of the contract
between them.Wainwright v. Dunseatt211 P. 1104, 1106 (Nev. 1923). Here, there is no
genuine issue of materitct that the deed is consistentiwthe terms of sale announced at the
auction prior to any bidding. The plaiffithas never sought to reform the deed.

Consequently, if the HOA can split its lien, nangane issue of material fact remains that
it do so here. Because the HOAdoclosed on only its sub-prioritien, the plaintiff cannot meet
its burden of showing it has titRuperior to the defendants.
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B. If the HOA Cannot Split itsLien

The plaintiff nevertheless cands that regardless of thetfpes’ intent or the deed’s
language, the HOA cannot split its lien so it mheste foreclosed on its super-priority lien by
operation of law. The plaintiff is requesting auk the parties to the transaction did not intend
while also seeking the benefit afstatutory scheme with which the HOA did not comply. For
reasons set forth below, | predithe Supreme Court of Nevada would hold the HOA did not
foreclose on its super-prioritien and did not convey superior title to the plaintiff under the
circumstances of this case.

If an HOA cannot split its lien as matter of Nevada law, then the HOA here attempteq
do something not allowed by law. It purported to impose a condition on the foreclosure sal

resulting deed that it had might or power to require,e., that the property would still be subject

to the super-priority lien after the foreclosure sal&e sale would also be considered defective

because the HOA inaccurately described whatestat was foreclosing on and what bidders
would be purchasing. Therefore, if the HOA cannot #gllien as a matter of law, then the sals
is void. See, e.gNevada Land & Mortg. Co. Hidden Wells Ranch, Inc435 P.2d 198, 200
(Nev. 1967) (stating that a foreclosure sale islvionot done in accordance with the foreclosing
party’s power of sale and “applicable lawii);re Cedanp470 B.R. 522, 530 (9th Cir. BAP
2012) (stating that “substantially defective sales Hmeen held to be void”). When a sale is vo
it is “ineffectual.” Deep v. Rose864 S.E.2d 228, 232 (Va. 1988). “No title, legal or equitable,
passes to the purchasdd’; see, e.g.Gilroy v. Ryberg667 N.W.2d 544, 554 (Neb. 2003)

(stating “when a sale is void, ‘no title, legalexuitable, passes to the sale purchaser or

subsequent grantees™ everthk property is bought by a bonddipurchaser (quoting 1 Grant S|.

Nelson & Dale A. Whitman, Real Estate Finance Law § 7.20 (3d ed. 1993) & citing 12

2 When a federal court interprets state law, fbisund by the decisions of the state’s highest
court.” Assurance Co. of Am. v. Wall & Assocs. LLC of Olym@@ F.3d 557, 560 (9th Cir. 2004)
(quotation omitted). Where the state’s highest courhbaslecided the issue, a federal court must pred
how the state’s highest court would deci@ekin v. Taylor 487 F.3d 734, 741 (9th Cir. 2007). | may us
“decisions from other jurisdictions, statutes, treatises, and restatements as guisswrarice Co379
F.3d at 560 (quotation omitted).
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Thompson on Real Property, supra, § 101.04)@i) 2t 403 (David A. Thomas ed.1994)).
Consequently, no title passed to the pifivia the HOA's foreclosure sale.

Fairness also dictates this resuleeNevada Lang435 P.2d at 200 (“In the proper case
the trial court may set aside a trustee’s salen the grounds of fraud anfairness.”); Nev. Rev.
Stat. § 116.1108 (“The principles of law and equitgluding . . . the lavef real property, . . .
estoppel, fraud, misrepresetma, duress, coercion, misekreceivership, substantial
performance, or other validating or invalidating cause supplement the provisions of this cha
except to the extent inconsistent with thiggter.”). The pre-auction announcement that the
super-priority portion of the HOA lien was notihg foreclosed upon would have impacted whd
would bid on the property as well as the price brddvould pay. A reasona&blirst deed of trust
holder, upon hearing the announcemamuld assume its secured interest was not in jeopardy
because only a junior lien was being forecloséle first deed of trusolder therefore would
not be incentivized to bid to @iect its security interest. Otheeasonable bidders hearing the
announcement would adjust their bid price to aotdor the increased risks and obligations
associated with two senior liens on the propehg:HOA super-priority liemnd the first deed of
trust (which would not be extingghed if the HOA foreclosed on only its sub-priority lien). In
addition to this unfairness, the plaintiff is requagta result the parties the transaction did not
intend.SeeReno Club v. Young Inv. Cd.82 P.2d 1011, 1016 (Nev. 1947) (“This would be
virtually creating a new contraftir the parties, which thdyave not created or intended
themselves, and which, under well settled rulesooftruction, the court has no power to do.”).

Holding as plaintiff request—that the HOA foreclosed ots super-priority lien—would
award a windfall to a purchaser who took withic® of the announcement that the sale was ng
of the super-priority lien. To avoid unfairness to the first ddedust holder and other bidders
and to uphold the parties’ intent, equity counsieds the sale is voidConsequently, if the HOA
cannot split its lien, the HOA forexdure sale is void, and the piaff cannot meet its burden of

showing it has title supe to the defendants.

3 Thus, even if the sale is voidable, as amabto void, | would reach the same result.
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C. Summary

Because the plaintiff cannot meet its burdéestablishing superior title, | grant the
defendants’ motions for summygudgment and deny thegphtiff’'s motion for summary
judgment on the plaintiff's quieitle claim. Additionally, becausie plaintiff's quiet title claim
fails, so does its wrongful foreclosure claigeeCollins v. Union Federal Sav. & Loan Ass’'n
662 P.2d 610, 623 (Nev. 1983). | tefare grant the defendants’ motions for summary judgmeé
and deny the plaintiff's summajydgment motion on the plaiffits wrongful foreclosure claim.
[I. CONCLUSION

IT IS THEREFORE ORDERED that defemda Wells Fargo Bank, N.A. and Federal
Home Loan Mortgage Corporatiorrenewed motions for summary judgmébkt. #4112, 113)
are GRANTED.

IT IS FURTHER ORDERED that plairfiti7912 Limbwood Court Trust’s motion for
summary judgmeniDkt. #96) is DENIED.

IT IS FURTHER ORDERED that Judgmenthsreby entered in favor of defendants

Wells Fargo Bank, N.A. and Federal Home Ld&ortgage Corporation and against plaintiff

G

ANDREWP.GORDON
UNITEDSTATESDISTRICT JUDGE

7912 Limbwood Court Trust.
DATED this 3F' day of August, 2015.

“1 need not address the parties’ other arguments raised on summary judgment.
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