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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

ALLEN KATYNSKI, |
Plaintiff, Case No. 2:13-cv-00752-APG-PAL

V.
ORDER ON MOTION FOR SUMMARY

CERTAINTEED GYPSUM JUDGMENT

MANUFACTURING, INC., SAINTGOBAIN (Dkt. #53)
CORPORATION; and DOES |

through X, and ROE CORPORATIONS |
through X,

Defendants.

Plaintiff Allen Katynski wa injured while working a& gypsum manufacturing plant
owned by Certainteed Gypsum Manufacturing, Inc. (“CGM”). Katynski claims his supervisg
discouraged him from filing a worker’'s competiga claim and then terminated him when he
filed a claim. Katynski brought this lawsaigainst CGM and its parent company, the Saint-
Gobain Corporation, asserting claims for: (1) wranglischarge, (2) breadf the covenant of
good faith, and (3) intentionalfirction of emotional distress (“lIED”). Defendants seek
summary judgment on all of Katynski’'s claimBefendants also request that | dismiss Saint-
Gobain because no valid claimege asserted against it.

Katynski has created a genuine dispute as to whether CGM wrongfully terminated h
retaliation for filing a worker’'s compensatiorach. But defendants are entitled to summary

judgment on the other claims. A contract is egssary element of the implied covenant of god

faith claim, and Katynski fails teebut defendants’ showing that contract exists between them.

Katynski also has failed to submit evidence rébgtdefendants’ showintiat its conduct did not|
rise to the level of extreme aondtrageous required to support an IIED claim. Finally, Katynsk
has failed to provide any evidence or argumesutggest that Saint-Gobasa proper party in

this case, so | dismiss it from this lawsuit.
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l. BACKGROUND

From 2007 to 2012, Katynski worked for CGMaagiypsum manufacturing plant in Blue
Diamond, NV. Katynski operated a piece of maehyrknown as the “knife.” During this period
at CGM, Katynski's supervisors weRhillip Chavira, and James Turba.

In July of 2012, Katynski resigned from CGd moved to Ohio to be near his son.
Shortly after starting a new job in Ohio, Katynslas terminated and returned to Nevada. Tur
offered Katynski a new job at CGM as a lalvaed trainer for the new “knife” operator.
Katynski was rehired on October 3, 2012. Theigadgree that, when Katynski returned to
CGM in October of 2012, he was subject ®0aday probationary period in which CGM could
terminate him at will.

A. Katynski’s attitude upon returni ng to the Blue Diamond plant

The parties agree that, after working in Oamal returning to the Blue Diamond plant,
Katynski's attitude changedefendants’ witnesses testifidftht Katynski had a negative
attitude! They also testified that Katynski adtmappropriately on several occasions. For
example, Katynski allegedly threw papersiatsupervisor, left his work area without
authorization, showed frustiion when receiving crijues, and—on October 12, 2012—had a
verbal altercation with a co-workér.

Katynski disputes defendantdiaracterization of his attitudédccording to Katynski, his
attitude was more sober upon retagito CGM, but he never threpapers at his supervisor, he
had permission to leave his work area, dadng the October 12 incident it was another

employee, not Katynski, whiastigated the altercatioh.

1 (Dkt. ##53-1 at 102-105.)
2 (Dkt. ##53-1 at 100-120; 53-2 at 90-91.)
3 (Dkt. #59 at 45-81.)
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B. Katynski’'s back injury, worker's comp ensation claim, and termination

On October 9, 2012 Katynski injured his back while shoveling at fvatatynski
testifies that he reported the injury to his supams but that they discraged him from filing a
worker's compensation claifn Katynski was told to “suck itp” and pay for his own treatméht.
He was told that if he wrote down on forms ttia injury was a work injury, Chavira would
erase Katynski’s writing.

Katynski also testifies that on October 2012—the same day Chavira says Katynski K
a verbal altercation with a conker—Katynski could not take ¢hpain anymore and decided to
leave work and go to a hospital for treatnfer@havira admits that he decided to terminate
Katynski on October 12, but hestiies that his decision was based on Katynski's poor attitud
not his work injury.

Despite that Katynski had reported higiy and was diagnosed by a doctor, his
supervisors emailed the worker’'s compensation agtnator and told him that Katynski’'s claim
was a lie? Later, CGM withdrew its opposition to Kaski’s worker’'s compensation claim.
Turba did not inform Katynski of his termithan until November 1, 2012 when Katynski returng
to work with his medical release.

I. LEGAL STANDARDS

A.  Summary Judgment
Summary judgment is appropriate whHéme pleadings, depositions, answers to
interrogatories, and admissions on file, togethi¢n the affidavits, if any, show there is no

genuine issue as to any matefadt and that the movant is eted to judgment as a matter of

4(1d. at 40.)
5(ld. at 45.)
®(ld. at 46.)
"(1d. at 52-81.)
8(1d. at 90-91.)
% (Dkt. #53-1at 105-10.)
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law.”*® For summary judgment purposes, the couvsi all facts and draws all inferences in the
light most favorable to the nonmoving patty.

If the moving party demonstrates the alegeof any genuine isswé material fact, the
burden shifts to the nonmoving party to “sethaspecific facts showing @t there is a genuine
issue for trial.22 The nonmoving party “must do more than simply show that there is some
metaphysical doubt as to the material faétsShe “must produce specific evidence, through
affidavits or admissible discosematerial, to show” a sufficient evidentiary basis on which a
reasonable fact finder alul find in her favor?

A party must support or refute the asieriof a fact with admissible evidenteAs the
summary judgment procedure i®tpretrial functional equivalenf a directed-verdict motion, it
requires consideration of the same caliber of evidence that would be admitted&tTHas, it is
insufficient for a litigant to merely attagéhdocument to a summary judgment motion or
opposition without affirmatively deanstrating its authenticity.

II. DISCUSSION

A. Tortious discharge claim
An employer may be liable for a tortiousdnarge if it terminates an employee for

reasons that violate public poli¢y.Nevada has recognized that terminating an employee in

10 Celotex Corp. v. Catretd77 U.S. 317, 330 (1986) (cifj Fed. R. Civ. P. 56(c)).

11 Kaiser Cement Corp. v. Fishbach & Moore, [rit93 F.2d 1100, 1103 (9th Cir. 1986).
12 Anderson v. Liberty Lobby, Inet77 U.S. 242, 256 (1988}¢elotex 477 U.S. at 323.

13 Bank of Am. v. Or285 F.3d 764, 783 (9th Cir. 2002) (internal citations omitted).

4 Bhan v. NME Hospslnc., 929 F.2d 1404, 1409 (9th Cir. 199Aderson477 U.S. at
248-49.

15 Fed. R. Civ. Proc. 56(c)(1®rr, 285 F.3d at 7734arris v. Graham Enterprises, Inc.,
2009 WL 648899, at *2 (D. Ariz. Mar. 10, 2009).

16 Anderson477 U.S. at 251 (citinBill Johnson’s Restaurants, Inc. v. NLRE&1 U.S.
731, 745 n.11 (1983)).

17D'Angelo v. Gardnerl07 Nev. 704, 819 P.2d 206, 212 (Nev.1991).
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retaliation for filing a worker's congmsation claim violates public polié¢§.“[R]Jecovery for
retaliatory discharge under state law may not be had upoixedmotive’ treory; thus, a
plaintiff must demonstrate thats protected conduct was thximate cause of the injury®

There are genuine disputes of fact matéaalhether Katynski's worker’s compensatior
claim proximately caused his terminatiodefendants have provideevidence indicating
Katynski was terminated because he had ativegattitude and violated CGM'’s rules. But
Katynski has provided sufficient evidence to teem genuine dispute ait whether these were
the real reasons he was fired. For example, (yrishi testifies that Isisupervisors discourage(
him from filing a worker’s compensation claim, @havira admitted that he decided to terming
Katynski within a few days of his workplace injuand on the same day Katynski left work to
seek medical treatmefft(3) CGM challenged Katynski’'saim with the worker's compensation
administrator, and (4) Katynski testifies he dat have a negative attde at work or violate
CGM's rules?! Determining the credibility of defendahtvitnesses and Katynski’s testimony i
the province of the jury. Bd—viewing the facts in a light nsbfavorable to Katynski—a
rationale jury could find thate would not have been terminated but for his worker’s
compensation claim.

Because | find there are genuntisputes of fact material tohether Katynski’'s worker’s
compensation claim was the proximate causéi®termination, | deny summary judgment on

the tortious discharge claim.

8 Hansen v. Harrah!s100 Nev. 60, 675 P.2d 394 (Nev.1984).

19 Allum v. Valley Bank of Nevagdal4 Nev. 1313, 1319-20, 970 P.2d 1062, 1066 (1998);

see also Hansen v. Harrah®00 Nev. 60, 675 P.2d 394 (1984) (expressly permitting retaliatg
discharge claim if an employer terminateseamployee for filing a worker’'s compensation
claim).

20 Notably, proximity in time between agiected activity and a negative employment
action is an important factor giscrimination and retaliation cas&@ee Kristzen v. Flender Corp
589 N.E.2d 909 (1992).

21 (Dkt. #59 at 45-81.)
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B. Breach of the covenant of good faith and fair dealing

In his response to the motion, Katynski withdraws his claim for breach of the implied
covenant? Nevertheless, | grant summary judgmon this claim in defendants’ favor.A
claim for breach of the covenant of good faith &ddealing requires a plaintiff to demonstrate
that a contractual relationighexisted and that the covenant of good faith was breaéhed.
Katynski has failed to establishatthany contract existed in thiase or that the implied covenant
has been breached. Section 301 of the Labor amant Relations Act also appears to pre-er
Katynski's implied covenant claif?. Because defendants have met their burden to show
judgment as a matter of law is warranted, and beckasynski has failed to rebut this showing,
grant summary judgment in defendants’ favottlos breach of implied covenant claim.

C. 1IED claim

To prove a claim of IIED in Nevada, Katynskust show (1) the defendants’ conduct w
extreme and outrageous; (2) the defendants eitteartianally or recklessly caused the emotion
distress; (3) the plaintiff actilp suffered severe or extreneenotional distress; and (4) the
defendants’ conduct actually or proxitely caused the plaintiff's sufferirf.

A retaliatory termination, in itself, “does neven come close” to extreme and outrageo

conduct’ Only where an employer’s treatment of an employee “go[es] beyond all possible

22 (Dkt. #59 at 3.)

23 Katynski suggests that his agreement to withdraw this claim moots defendants’ mg
as to this claim. But defendants moved fanswary judgment and they are entitled to judgmer
if they meet their burden. Katynski was fteeseek dismissal of his claim prior to my
consideration of this motion for sumary judgment, bute did not.

24 Martin v. Sears Roebugck11 Nev. 923, 927 (1995).
25 See Burnside v. Kiewit Pac. Corg91 F.3d 1053, 1059 {Cir. 2007).

26 Star v. Rabellp97 Nev. 124, 625 P.2d 90, 92 (1984&Ison v. City of Las Vegad9
Nev. 548, 665 P.2d 1141, 1145 (198%)¢ also Posadas v. City of Reh09 Nev. 448, 851 P.2d
438, 444 (1993).

27 Kegel v. Brown & Williamson Tobacco Corpl. 3:06-cv-00093-LRH-VPC, 2009 WL
656372, at *9 (D. Nev. March 10, 2009) (granting summary judgment in favor of employer v
employee asserted IIED claim based on allegediaéory termination for filing a worker's
compensation claimAlam v. Reno Hilton Corp819 F.Supp. 905, 911 (D.Nev.1993).
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bounds of decency, is atrocious|,] and utterly intolerable” will the defendant be?fable.
Occasionally treating another @m inconsiderate, unkind, or rude manner is not endudtor is
conduct extreme and outrageous merely becangmployer knows the employee will “regard
the conduct as insulting, orilhhave his feelings hurt>®

Even if there is a genuine dispute asvtether Katynski suffered severe emotional
distress, he has not createtliable issue as to whetherfdadants carried out extreme and
outrageous conduct. Viewing all of the evidemta light most favable to Katynski, his
supervisors discouraged him frdiling a worker’'s compensation claim and refused to pay for
medical treatment. On a few occasions, hgesvisors made derogatory comments about his
injury. Even if all this is true, defendant©nduct does not rise tbe level of extreme and
outrageous?

The cases cited by Katynski address situations where an employer did much more t
make a few derogatory comments and teat@ran employee for a wrongful reason.Shoen v.
Amerco, Inc.111 Nev. 735, 747, 896 P.2d 469, 477 (199%) Nbvada Supreme Court found
triable issues on an IIED claim because evidendeated the defendant assaulted and threatg
the plaintiff, admitted to litigang a lawsuit solely to harass the plaintiff, and knew that
termination would cause the pi&iff extreme distress because tthefendant and plaintiff had

undergone counseling together. LikewiseDilard Dep't Stores, Inc. v. Beckwith1l5 Nev.

Hirschhorn v. Sizzler Restaurants Int'l, In@1,3 F. Supp. 1393, 1401 (D. Nev. 1998klder v.
Univ. of South. Ney833 F.Supp.2d 1240, 1245-46 (D. Nev. 2011).

28 Alam, 819 F.Supp. at 911.

29 Maduike v. Agency Rent—A—Car4 Nev. 1, 953 P.2d 24, 26 (1998) (per curiam)
(quotation omitted)Schneider v. TRW, In®38 F.2d 986, 992—-93 (9th Cir.1991) (affirming
summary judgment against plaintiff's IED clawere her supervisor “screamed and yelled in
the process of criticizing her germance, threatened to thrdwer out of the department and
made gestures she integped as threatening”).

30 Chehade Refai v. Lazar614 F. Supp. 2d 1103, 1121 (D. Nev. 2009).

31 See, e.g., Hirschhorn v. Sizzler Restaurants Int'l, 848,F. Supp. 1393, 1401 (D. Ney.

1995) (termination and derogatory comments not enough to constitute extreme and outrags
conduct).
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372, 378 (1999), evidence showed that the defendant admitted to the plaintiff that she was
demoted because of her worker’'s compensati@mgcithat employees openly speculated about
plaintiff's demotion without recourse, and that the plaintiff's complaints about her harmful w
environment were ignored.

Here, Katynski has provided evidence tiietendants might have refused to pay for his
medical treatment and potentially terminaka#h because he filed a worker's compensation
claim. Defendants’ conduct was potentiallyowgful, but not “beyond all possible bounds of
decency.” | therefore grant summary judgmerdefendants’ favor on Kgnski’'s IIED claim.

D. Whether Saint-Gobain should bedismissed from this lawsuit

Defendants argue that Saint-Gobain shouldibmissed from this case because it was |
Katynski's employer and there ame allegations against it. Katski argues Saint-Gobain is a
proper defendant because it was his employer. Katynski reasons that because Saint-Goba
name was on his paychecks, defendants havbutden of rebutting the inference that Saint-
Gobain is his employer.

Under Nevada law, an employment relatiopskicreated “when the ‘employee’ is unde
the control of the ‘employer.® “This element of antrol requires that themployer have control
and direction not only of the employment to whicl tontract relates but also of all of its detai
and the method of performing the worR.”

Here, the only evidence indicagj Saint-Gobain was Katynskigsnployer is that its name
was on some of Katynski's paycheck stubs. Thiasufficient to establish the existence of an

employment relationship. There is no evideSaet-Gobain controlled Katynski’s employment

32 Rockwell v. Sun Harbor Budget Sujt&$2 Nev. 1217, 1223 (199@)yoting Nat'
Convenience Stores, Inc. v. Fantau22i Nev. 655, 657 (1978).

33 d.
Page 8 of 9

ork

not

in's

S




© o0 N oo o A~ w NP

N N N N N DN N NN P B RB R R R R R R
0w ~N o U~ WN P O ©OW 0 N O 1~ W N Rk O

and Katynski has not provided any other evidesrcauthority to indicat&aint-Gobain might be
liable for any claim in this lawsuit. | therefore dismiss Saint-Gobain from this case.

V. CONCLUSION

IT IS THEREFORE ORDERED that defendsimnotion for summary judgment (Dkt.
#53) is GRANTED in part and DENIED in part as follows:

1. Summary judgment is granted in defendafdsor as to the second cause of acti
for breach of the implied covenant of good faith and fair dealing and third cau
action for intentional inflicon of emotional distress.

2. Summary judgment is denied to the first cause oftaan for wrongful discharge.

IT IS FURTHER ORDERED that the Saint Gobainr@mration is dismissed from this lawsuit.

e

ANDREWP.GORDON
UNITEDSTATESDISTRICT JUDGE

DATED this 9" day of March, 2015.

34 Katynski's entire argument on this issue consi$tsvo sentences without citation to authority
or evidence.
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