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Fxchange Commission v. Banc de Binary Ltd. Do

UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

*k*

SECURITIES & EXCHANGECOMMISSION,
o 2:13—cv—993-RCJ-VCF
Plaintiff,

VS. ORDER
BANC DE BINARY, et al,

Defendants.

This matter involves the Securities and Excha@genmission’s civil enfacement action again
Banc De Binary (#4. Before the court is the Commission’s motion for alternative service of pr
on Defendant Oren Shabat Lauré#t3). For the reasons stated below, the Commission’s moti
granted.

BACKGROUND

Defendant Oren Shabat Laurent is an Israadi American residing near in Ramat Gan, Isr
(Pl’s Mot. (#43) at 3:11). Laurent is the foundend chief executive officer of Defendant Banc
Binary, a Cyprus-based corporation that is allegedly engaged in the offer and sale of securitie
investors. (Amend. Compl. (#41) &, 6-8). Banc de Binary, hower, is not registered wit
Commission. Id.) This violates seatn 5 of the Securities Act, 15 U.S.C. § 77d. @t 9). To date
Laurent has refused to permit coeht accept servicef the Commission’s amended complaint on
behalf. (Pl.’'s Mot. (#43) at 1:7). As a resulte tGommission moves to senLaurent by internationa

mail under The Hague Convention and em&eédP|.’s Mot. (#43) at 4:22, 6:7).

! parenthetical citations refeo the court’s docket.
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LEGAL STANDARD

Federal Rule of Civil Procedure 4(f) governs service of an individual in a foreign countryj
4(f)(2) permits plaintiffs to move the Clerk &@ourt to serve defendantsy return-receipt mail
Additionally, Rule 4(f)(3) permits the court to aMothe plaintiff to serve the defendant “means
prohibited by international agreement.” This includes er®adl.Properties, Inc. v. Rio Intern. Interlin
284 F.3d 1007, 1016 (9th Cir. 2002) ¢stg that Rule 4(f) permitdnter alia, service by publication
ordinary mail, mail to the defendant’s last knowddiess, delivery to the defendant’'s attorney, te
and, email).

The Ninth Circuit has held thaservice under Rule 4(f) is neither a “last resort”
“extraordinary relief.”Id. at 1015 (citation omitted). “It is mdyeone means among several wh
enables service of processaminternational defendanid. The decision to allow alternative meang
service of process under Rulé)(3) is discretionaryAbsolute Swine Insemination Co., Ltd v. Abso
Swine Insemination CoLLC, No. 2:12—cv-00606, 2012 WL 3536788,*3 (D. Nev. Aug. 14, 2012
(citation omitted).

DISCUSSION

The Commission’s motion is granted. When di&xj whether to permit service by email

return-receipt mail, the court must first make a leggermination: whether sgce by email or returnt

receipt mail is allowed by international agreemantl not prohibited by the foreign country’s Ig

SeeFeD. R. Civ. P. 4(f)(2);seeBrockmeyer v. Mgy383 F.3d 789, 804-805 (9th Cir. 2004) (identify

these requirements). These requirements are edtisfere. It is undispet that (1) The Hague

Convention permits servidey international mail, (Rthe United States andréel are members to th
Hague Convention, and (3) Israeli law does prathibit service bynternational mailSeeTreeline Inv.

Partners, LP v. Koren07—cv-1964—cv—-DLC, 2007 WL 1933860, *&t (S.D.N.Y. July 3, 2007
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(discussing each of these elements in detail and d@imga Media, Inc. v. Vierted17 F.3d 292, 299
300 (2d Cir. 2005) andckermann v. Leving88 F.2d 830, 840 (2d Cir. 19863ge also Facebook, In
v. Banana Ads LLQNo. 11-3619, 2012 WL 1038752, at *1 (N.Dal. March 27, 2012) (grantin
motion to serve foreign defendants by emd&of| Investigating & Consulting Agency Inc. v. Suzy
No. 11-cv-1025, 2014 WL 48260, at *2-3[@SOhio Jan. 7, 2014) (holding that The Hague Ser

Convention allows service by email)illiams-Sonoma Inc. v. Friendfinder ln©®6-06572—-JSW, 200

WL 1140639, at *3 (N.D. Cal. Apr. 17, 2007) (permitting service on an Israeli defendant by email).

Second, the court must make a discretiondeyermination: whether permitting service
process by email and return-receipt mail under ThgudaConvention is necessitated by the facts
circumstances and (2) reasonably ohlted to apprise the defendaritthe action and afford him g
opportunity to respondo the complaintRio Properties, In¢ 284 F.3d at 1016. These factors
satisfied here.

The facts and circumstances neiase court intervention allowg service by email and retur
receipt mail because Laurent refuses to permit cotaseicept service on his behalf. (Pl.’'s Mot. (#
at 1:7). Service by email and return-receipt mail re@sonably calculated to appraise Laurent of]
action because the Commission has located Laurertte pif residence in Israel and discovered
email address, which Laurent regularly checks.dt 7) (citation omitted). It light of the Ninth Circuit|
conclusion that service under Rule 4(f)(3) is neithélast resort” nor “extraoidary relief,” the court
grants the Commission’s motion

ACCORDINGLY, and for good cause shown,

IT IS ORDERED that the Commission’s motionr falternative service of process (#43)

GRANTED.
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IT IS FURTHER ORDERED that the Commissionpsrmitted to service Mr. Laurent by em
at oren@bbinary.com.

IT IS FURTHER ORDERED that the Clerk dfourt will serve Mr. Laurent with th

Commission’s amended complair#4() by return-receipt mail pursuato Federal Rule of Civil

Procedure 4(f)(2)(C)(ii) at the flowing address: Mr. Oren Shablaaurent, Shoham, 1, 52711, Ran
Gan, Israel.
IT IS SO ORDERED.
DATED this 3rd day of March, 2014.
AM FERENBACH
UNITEDSTATESMAGISTRATE JUDGE
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