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Fxchange Commission v. Banc de Binary Ltd. Do

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

*kk

SECURITIES & EXCHANGECOMMISSION,
o 2:13—-cv—993-RCJ-VCF

Plaintiff,
VS. ORDER

BANC DE BINARY, et al,

Defendants.

This matter involves the Security and Excha@genmission’s civil enfccement action again
Banc de Binaryet al for allegedly trading unregistered setieg in violation of Section 5 of th

Securities Act, 15 U.S.C. 88 77e and sectiona (3] of the Exchange Act of 1934, 15 U.S

. 61

§ 780(a)(1). (Second Amend. Compl. (#58) at 11 12f)-Before the court is the Commission’s motijon

to compel, which requests an ordequiring Cypriot, Israeli, and Sdyellois Defendants to appear for

depositions in Washington, D.C. (#52). In respoigac de Binary requests protective order tha
locates the depositions at Banc de Binapyiacipal place of business in Cyprus. (#46).
BACKGROUND ?
Because the parties’ motions reguihe court to select the venue for a series of deposition
relevant facts include an overview of (1) Banc de Binary’s affiliates and business activities and

discovery dispute before the cauBoth are discussed below.

! parenthetical citationsfer to the court’s docket.

2 The facts below are stated for background purposesiambt constitute binding findings of fact beyond

scope of this ordeSee City of Los Angeles, Harbor Div. v. Santa Monica Bayke2pér.3d 882, 885 (9th Ci
2001) (“As long as a district court has jurisdiction otrex case, then it possesses the inherent procedural

to reconsider, rescind, or modify an interlocytorder for cause seen by it to be sufficient.”).
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l. Banc de Binary & Binary Options

Defendant Banc de Binary is a Cypriot corpmmatvith a principal place of business on Cypr

southern shore, in Limassol. (Sumns (#58-1) at 1). It is affiliad with three dter corporations,

us’

Defendants ET Binary Options d.f BO Systems, Ltd., and BDB Services, Ltd. (Second. Amend.

Compl. (#58) at 11 4). Although Banc de Binaryfliates are incorporated in Israel and the Repu
of Seychelles, the companies collectivdb business as “Banc de Binaryd.(at 11 4, 13-15).

Banc de Binary was founded in 2010 by Defendarein Shabat Laurent, a twenty-nine year

American and Israeli citizen who &g on the outskirts of Tel Avivld. at § 16); (Pl.’'s Serv. Mot. (#43-

1) at 3:10-11). He owns fifty perceaf Banc de Binary, and is alshe sole owneor fifty percent

blic

old

shareholder of ET Binary Options Ltd., BO Symss, Ltd., and BDB Services, Ltd. (Second. Amegnd.

Compl. (#58) at {1 5, 18, 19, 31).
Banc de Binary operates an online tradplatform where investors buy securifiégsown as

“binary options.” Gee id at 11 33—43). Binary ¢ipns are essentially¥ed odds financial betSeeABE

COFNAS, TRADING BINARY OPTIONS 3 (2012) (comparing binary optis to fix odds bets). Whgn

purchasing binary options, investors guess whether the value of a stock will increase or d
(Second. Amend. Compl. (#58) at 11 33-483bhe guess is correct, the invasteceives a paut that is
determined by the value tfie underlying assetld() If the guess is incorredhe investor gets nothin
(Id.) They are called binary optis because these two returrns e only possible return$Sded.)
Although Banc de Binary is licensed to operiatéCyprus under the supervision of the Cyp

Securities and Exchange Commissi it is not registered with ¢hUnited States’ Securities a

% As discussed in the Honorable Rob@rtJones, U.S. District Judge’s Aug@s 2013 order, binary options are

not technically options but they are securities subject to the Commission’'s jurisd
Sec. Exch. Comm’n v. Banc de Binary, et-ak F. Supp. 2d —, 2013 WL 4042280, at *6 (D. Nev., Aug
2013).
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Exchange Commission and, therefaret licensed to operate hertl.(at 1 56, 79). Nonetheless, B3
de Binary has allegedly traded binaptions in the United States 2010 in violation of section 5
the Securities Act, 15 U.S.C. 88 77e and sectiom){B( of the Exchange Act of 1934, 15 U.S
§ 780(a)(1).1d. at 11 120-27).

The Commission alleges that Banc de Binary*Hasltensive business” contacts in the Uni
States. In 2012, fifty to sixty perceof its 250,000 investors were Americamd.(at § 44). Othe
significant contacts included (1) representindgself as “headquartered in New YorK
(2) maintaining a “virtual” address on Wall Street) &Blvertising itself as having a “North Americ
Brokerage Department” with offices at 40 Watreet, Floor 28, New Y& NY 10005, and (4) statin

on its website that “[o]ur entire $tas located in the United States. We never outsource abroad an

information is secured in our Usased server facilities.1d.); (Pl.’s Mot. to Conpel (#44-1) at 4:6-11).

Additionally, one of Banc de Binals brokers allegedly told investrthat he lived within “walking
distance of Wall Streef(ld.)

Il The Discovery Dispute: Pcking a Deposition Location

The parties are currently in the midst of digery. They cannot, however, agree on a locatior
the depositions of Banc de Binaand three of its officers and diters: Mr. Laurefy Uri Katz, and
Yehezkel Shabat.ld. at 4:22); (Pl.’s Noticeof Mot. (#44) at 1:24-25).Several locations wer
considered: Cyprus and Israel, where Defendergile, Washington, D.Cwhere the Commission

headquartered and Defense Counsel resides, ddewshere this action is pending and additid

* Banc de Binary has ceased soliciting new Americastomers and has frozen the accounts of its exi
American customer®anc de Binary— F. Supp. 2d —, 2013 WL 4042280, at *7.

> After reviewing these facts, Judge Jones concluded that Banc de Binary “solicits customers within th
States” and preliminarily enjoined Banc de Binary from further solicitation in the United Batesde Binary
— F. Supp. 2d —, 2013 WL 4042280, at *1.

® Mr. Katz is apparently no longassociated with Banc de BinargeeDef.’s Opp’n (#45) at 6:20).
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Defense Counsel resides, and even Los Asgathere the Commission’s attorneys resitte) (

The distances betweeretfe locations are considerable. 6,99@snand ten time zones, separ
Reno, Nevada, where the Honorable Robert C. Jones, U.S. District Judge sits, and Cyprus,
Banc de Binary’s principal placg business. Approximately 2,595 miles)d three time zones, separ
Reno and Washington, D.C. An@pproximately 5,663 miles, andeven time zones, separd
Washington, D.C. and Cyprus.

Further complicating matters, Banc de Binamng &Mr. Laurent refuse tappear for deposition
anywhere in the United States$d.(at 5:20). In additiorio the expense involvedith traveling to the
United States, Mr. Laurent is concerned that Julbyees’ August 7, 2013 order noted that Defend
may be criminally liable under the federal RICO stat8&eBanc de Binary— F. Supp. 2d —, 201
WL 4042280, at *n. 4.

Because the Commission could mesolve the matter during its n@us meet and confers wit
Banc de Binary, it filed the instant motiondompel on January 24, 2014. The Commission argueg
the depositions should take placeVifashington, D.C., as statedthmne deposition notices. In respon
Banc de Binary moved for a protective order, and requests that the depositions be noticed for ¢
Banc de Binary’s principal place of busss or Israel, wheidr. Laurent resides.

DISCUSSION

The parties’ filings raise one question: etier the deposition of an overseas, corpd

defendant should occur at the defendant’s pringiede of business or #te location noticed by thie

examining party. Before addressing this questioa, dburt begins its analysis by reviewing the

governing the location of depositioimvolving defendants who live abroad.
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l. Overseas Deponents & the Festal Rules of Civil Procedure

Federal Rule of Civil Procedair30 governs depositions. Rule 30(b)(1) provides, “[a] party
wants to depose a person by oral questionsnust state the time andagke of the deposition.”d#®. R.
Civ. P. 30(b)(1). Generally, this means that the ararg party may unilaterally choose a depositio
location. GHARLES ALAN WRIGHT, ARTHUR R. MILLER & RICHARD L. MARCUS, FEDERAL PRACTICE &
PROCEDURE CiviL 8§ 2112 at 523 (3d ed. 201@adent Ltd. v. 3M Unitek Corp232 F.R.D. 625, 62
(C.D. Cal. 2005).

However, the examining party’s discretion dboose a location is limited. First, Rule 26
empowers courts to shield deponents “from annogaembarrassment, oppression, or undue burd
expense.” ED. R. Civ. P. 26(c). This rule grants district courts “wide discretion” to establig
deposition’s locationHyde & Drath v. Baker24 F.3d 1162, 1166 (9th Cir. 1994) (citimgre Standard
Metals Corp, 817 F.2d 625, 628 (10th Cir. 1987)).

Second, there is a rebuttablesumption that a cporation’s deposition should be taken at
corporation’s principal place of busin€s#/RIGHT & MILLER, supra at § 2112 at 533Thomas v. Int'l
Bus. Machines48 F.3d 478, 483 (10th Cir. 199%alter v. Upjohn Cg 593 F.2d 649, 651 (5th Ci
1979); Cadent 232 F.R.D. at 628. When a foreign defendaimvolved, this presumption may be e\
stronger.Societe Nationale Industrielle AerospatialeU.S. Dist. Court for S. Dist. of lowd82 U.S.
522, 546 (1987)In re Outsidewall Tire Litig 267 F.R.D. 466, 471 (E.D. Va010). But, this rule i
not—(and never was)—‘invariableHirsch v. Glidden Cq 79 F. Supp. 729, 730 (S.D.N.Y. 194
(permitting a deposition near the defendant’s satadffiee if the examining party pays the deponel

traveling expenses and hotel bil3jtto v. “Italia”, Societa Anonima Di Navigazione, Geno\z8 F.

" There is also a general presumpticat thatural-person defendants should beoded in the district of his or h
residenceFausto v. Credigy Serv. Car251 F.R.D. 427, 429 (N.D. Cal. 2008) (citation omitted).
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Supp. 309, 310 (E.D.N.Y. 1939) (modifying thengeal rule to avoid undue expense).

The Federal Rules of Civil Procedure are othexwitent with regard to choosing a deposition’s

location.Outsidewal] 267 F.R.D. at 471. Where, as here, theneo place that appears convenient
the parties, the task deciding the proper lotan falls on the courtd.; Societe Nationale482 U.S. al

546 (“We do not articulate specific rules to guide theficate task of adjudidan.”). In developing thig

standard, courts consider whether “circumstances distinguishing the caseofn the ordinary run of

civil cases.”Outsidewal] 267 F.R.D. at 471 (citin§alter, 593 F.2d at 651-52)yde & Drath, 24 F.3d
at 1166.

When making this determinati courts in the Ninth Circlitapply a five-factor teg
(the Cadentfactors): (1) the location ofotinsel for the parties in therton district; (2) the number ¢
corporate representatives a party is seeking to def®sthe likelihood of sigficant discovery dispute
arising which would necessitate-oagtion by the forum court; (4) vdther the persons sought to
deposed often engage in travel fosimess purposes; and (5) the equivéh regard to the nature of th
claim and the parties’ relationshipadent 232 F.R.D. at 629.

This, however, is not the only test. When d¢desng where to locate the deposition of
defendant residing overseas, courts have also coedidsrability to supervise depositions and res(
discovery disputesiAfram Exp. Corp. v. Metallurgiki Halyps, S,A72 F.2d 1358, 1365 (7th Cir. 198

Mill-Run Tours v. Khashoggil24 F.R.D. 547, 551 (S.D.N.Y. 1989). Other considerations in(g

8 These factors are applied in several circBee, e.g Armsey v. Medshares Mgmt. Seni84 F.R.D. 569, 57

(W.D. Va. 1998)Resolution Trust Corp. v. Worldwide Ins. Mgmt. Cplg7 F.R.D. 125, 127 (N.D. Tex. 1992));

Smith v. Shoe Show of Rocky Mount,,IiNo. 00-30141-MAP, 2001 WL 1757184, at *3 (D. Mass. Apr.
2001). Additionally, courts in the Ninth Circuit hawepplied these factors in cases involving defendants
reside in foreign domestic jurisdictionsge, e.g Botell v. United StatesNo. 2:11-cv-1545-GEB, 2013 W
360410, at *3 (E.D. Cal. Jan. 29, 2013) (Amemicdamoa), and international jurisdictiorsge, e.g., In re
Transpacific Passenger Air Transp. Antitrust Litijo. C-07-05634 CRB (DMR), 2013 WL 6730165, at
(N.D. Cal. Dec. 20, 2013) (China).
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whether the deposition would be impeded by theidoreation’s laws or wuld affront the nation’s

judicial sovereigntyCustom Form Mfg., Inc. v. Omron Cord96 F.R.D. 333, 336 (N.D. Ind. 2000).

(“If a federal court compels discovery on foreign sfaiteign judicial sovereignty may be infringed, &

when depositions of foreign nationals are taken on Araeror neutral soil, cots have concluded thj

comity concerns are not implicated.Bin. Gen. Bankshares, Inc. v. Lan@® F.R.D. 22, 23 (D. D.G.

1978);McKesson Corp. v. Islamic Rep. of lrd85 F.R.D. 70, 80 (D.D.C. 1999).
Rule 28(b) must also be considered. RuleébR®@overns depositions iforeign countries an
prescribes four methods for taking depositions abrSadFeD. R. Civ. P. 28(b) (permitting depositiot]

in a foreign country (a) under a treaty or conwamti(b) under letters rogatq (c) on notice, o

(d) before a person commissioned by the court). &/h&s here, a party ma/éor a protective order

which locates a deposition abroad, the moving paudgt show that the prattion requested complig
with Rule 28(b).Societe Nationale482 U.S. at 533see alsd~austq 251 F.R.D. at 430-31 (orderir
four Brazilian defendants to be deposed in thetddnStates because “it apparently is illegal
American lawyers to take depositions in Brazil.”).

Finally, the court must consider Rule 1, whichktiacts the court to comae and administer th
rules “to secure the just, speedy, and inexpensiterrdaation of every action and proceeding.” Fed
Civ. P. 1. Courts routinely apply Rule 1 &rhdetermining where to locate a depositiSee, e.g.
Cadent 232 F.R.D. at 630 (applying Rule Bee alscSociete Nationale482 U.S. at 546 (“America
courts, in supervising pretrial preedings, should exercise special haigce to protect foreign litigant
from the danger that unnecessary, or undulydéosome, discovery may place them in
disadvantageous position.”).

In sum, the governing law requires the courttake three distinct quiries: (1) whether th

parties claims and contacts with the forum watrréocating the deposin at home or abroa(
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(2) whether a foreign depositionillvoffend or infringe that natin’s judicial sovereignty; an
(3) whether less expensive and mmasonable alternatives exist.

. The Court’s Binary Option: Cyprus or Washington, D.C.?

The parties’ motions present the court with a binary option: it may either set the depos
Cyprus, which is Banc de Binary’'s principalapé of business, or Washington, D.C., where
Commission noticed the deposii® The court finds that th€adent factors favor locating th
deposition in Washington, D.C. This conclusion issteyed by the fact that Ba de Binary failed tq
show that holding the depositions abroad would fyaRsile 28(b)(1). However, because deposing B

de Binary in Washington, D.C. will be costly footh parties, the court gives the parties their (

binary option: incur the &bs associated with deposing Banc deaBy in Washington, D.C. or stipulate

to a less expensive procedure as affoilmiethe Federal Rules of Civil Procedure.

The court’s decision is discussed in more ifldialow. It proceeds in three parts: (1)
examination of theCadentfactors; (2) an discussion of additibriactors that influenced the court
decision; and (3) a discussion oflRd and less expensive alternatit@#n-person, oral depositions.

A. The Cadent Factors Support Locating the Depositionsin Washington, D.C.

UnderCadent the court must examine: (1) the locatmincounsel for the parties in the fory

district; (2) the number of corpoeatepresentatives a party is seekio depose; (3) the likelihood

significant discovery disputes ising which would necessitate-odgtion by the forum court]

(4) whether the persons sought to be deposed ofigaige in travel for business purposes; and (5

equities with regard to the naturetbe claim and the parties’ relationsh@padent 232 F.R.D. at 629.

These factors favor holding tldepositions in Washington, D.C.
First, the court considers “tHecation of counsel for the parties in the forum distriGddent

232 F.R.D. at 629, 630 (citingesolution Trust Corps. Worldwide Ins. Mgmt. Corpl47 F.R.D. 125
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127 (N.D. Tex. 1992)Turner v. Prudential Ins. Co. of Am119 F.R.D. 381, 382 (M.D. N.C. 1988
Here, this factor is unhelpfulhe Commission’s counsel residesLios Angeles and Defense Coun
resides in Washington, D.C. and Reno, Nevada. Mewdefense Counsel argued that the deposit
should occur abroad because “no calns this case are located tine forum district. (Def.’s Opp’f
(#45) at 9:12-15). This statement is falsEherefore, the court construes this factor against Bar
Binary.See alsdED. R.Civ. P. 11 (permitting the imposition of sanctions for misleading the court)

Second, the court considers “the number afporate representatives party is seeking t

depose.Cadent 232 F.R.D. at 629. Here, this factor isliafited utility. The Commission noticed Rule

30(b)(1) depositions for Mr. Laurent, Mr. Katz, and Mr. Shabat and a Rule 30(b)(6) deposition fd
de Binary. Although the Commissiatontends that the number obrporate representative will &
limited because Mr. Laurent, Mr. Katz, and Mr. Shabat are (or'fydeading candidates for Banc

Binary’s Rule 30(b)(6) depositiothe Commission does not decide who appears for Banc de Bif
30(b)(6) deposition or how mg deponents must appe&eeFeD. R. Civ. P. 30(b)(6) (“The name
organization must [] designate oaemore officers . . . who consent to testify on its behalé&g alsd

Great Am. Ins. Co. of New York v. Vegas Const. Co,,26&.F.R.D. 534, 539 (D. Nev. 2008) (citihg

® The docket reflects that Banc de Binary retaineell@ Wilmer, LLP in Reno. Snell & Wilmer's Reno office
are located at 50 W. Liberty Street. This address isttliracross S. Virginia Street from the Bruce R. Thomp
Courthouse and Federal Building in Reno. In fact, mitlee location of the courthouse’s front door and
crosswalk at the intersection of S. Virginia Street and_Merty Street, the address that Snell & Wilmer occuj
in Reno is the closest possible building to the federalticouse in Reno. To date, Snell & Wilmer has not filg
motion to withdraw as counsel of record.

This misrepresentation is particularly troubling ighli of Judge Jones’ unequivocal March 3, 2014 o
(#57), which emphasizepro hac vicecounsel's duty to abide by this Dist's ethical rules and abstain fro
filing frivolous motions and making meritless argumengeg generally ijl (citing Equal Emp’t Opportunity
Comm’n v. Wells Fargo Bank, N,Ao. 3:13—cv-528, 2014 WL 258560, at *2 (D. Nev. Jan. 23, 2014) (J
J.)). Banc de Binary’pro hac vicecounsel, which drafted the instant opposition, should take note of Judge
orders regarding ethics.
19Because Mr. Katz is no longer associated with Banc de BifsagDef.’s Opp’n (#45) a6:20), he is no longe
subject to being deposed under Rule 30(b)(6) unless he conSertED. R. Civ. P. 30(b)(6) (“The name
organization must then designate one or moreef§i directors, or managing agents, or desigrthter persons
who consentto testify on its behalf.”) (emphasis added).
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re Vitamins Antitrust Litig 216 F.R.D. 168, 172 (D. D.C. 2003)(poration is obligated to produ¢

one or more Rule 30(b)(6) witnesses who areainghly educated about the noticed deposition to|
and facts known to the corporationits counsel)). Because BancBi@mary has not yet identified wh
will appear on its behalf, and because Mr. Katz'gadire from the corporation may require multi
people to fill his shoes, the court cannot accurategrdene “the number of corporate representativ
party is seeking to depos&€adent 232 F.R.D. at 629.

Third, the court considers “the likelihood ofsificant discovery disputes arising which wol
necessitate-resolution by the forum cou@ddent 232 F.R.D. at 629. This fawmtalso militates in favo
of locating the depositions in Washington, D.C. Relyingrore Outsidewall Tire LitigationBanc de
Binary argues that this factor does not-Caslent’splain language of suggests—focus on the likelih
of discovery disputes; rather, it asserts that the retaaguiry is whether thdiscovery disputes will b
the result of good faith objectionsr obstructionist behavidf. (Def.'s Opp’n (#45) at 11) (citin
Outsidewal] 267 F.R.D. at 473-74).

The court disagrees. As discussed abowarts in the Ninth Circuit generally follo@adent
and Cadentdoes not contain thdistinction that Bac de Binary andutsidewallmake.See generally
Cadent 232 F.R.D. at 629. Even if iid, however, the aurt would respectfully disagree wi
Outsidewall’sdistinction between “good faithdnd “obstructionist” objection®utsidewallstates thd
likelihood of good faith objections militate in favor leblding depositions abroad and the likelihood
bad faith objections militate in ¥ar of holding depositions at hom@eeOutsidewal) 267 F.R.D. at 474
(“This type of conduct [i.e., a history of bad faittschvery disputes] warrants the forecast that disy

will arise in the course of the plesitions that will likely require judial intervention.”). Presumably

e
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" The court notes that Banc de Binary did not argue that the case law interpreting of this factor demonsrates 1
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this distinction is predicated otine fact that the rules were designed to be self-executing ar
assumption that attorneys opemgtiin good faith will be self-dicing and not rquire judicial
intervention.SeeFeD. R. Civ. P. 30(c)(1) (stating that depositions should “proceed as they wol
trial”); GMAC Bank v. HTFC Corp248 F.R.D. 182, 185 (E.D. Pa. 200&g{sg that Rule 30 is sell
executing).

However, courts must deci@dl discovery disputes, whetht#rey are brought in good faith
bad faith. In fact, even the likkood of good faith disputes—likehdse involving acivil litigant’s
invocation of the Fifth Amendment—militate inviar of holding depositions at home. A crimir]
defendant’s privilege against self-incrimination es@nts one of the most important civil libert
conferred by the Bill of Rightsand its use in the civil sety may have costly effectSee, e.g
Nationwide Life Ins. Co. v. RichardS841 F.3d 903, 909 (9th Cir. 2008)iqcussing use of the Fift]
Amendment privilege in the civil context). A civiltigant faced with theprospect of crimina
prosecution should not be burdl by uncertainty or delfywhen waiting for a judge in a civil matt
to resolve the propety of a good faith objeitin that may affect thitigant’s criminal caseSeeFeD. R.
Civ.P. 1.

Both parties agree that criminal prosecutiom ipossibility. As discised above, Judge Jong
August 7, 2013 order recognized that Defendants beaygriminally liable under the federal RIC

statute.SeeBanc de Binary— F. Supp. 2d —, 2013 WL 4042280,*at 4. Whether indicted or no

Mr. Laurent has the righto invoke his Fifth Amendment git against self-incrimination.

See, e.g.Malloy v. Hogan 378 U.S. at 11 (“The privilege afforded not only extends to answer;

would in themselves support a conviction . . . lik&wise embraces those which would furnish a lin

12| this case, the delay would be considerable. Tea fiones separate Nevada, where the action is pendin
Cyprus, which is Banc de Binarysincipal place of business. This distarprecludes the possibility of the co
resolve objections by phone as is the ordinary practice in this district.
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the chain of evidence needed to prosecute”). Adaglyl this factor militates in favor of holding the

depositions in the United States.

Fourth, the court considers “wheththe persons sought be deposed oftemgage in travel for

business purposesCadent 232 F.R.D. at 629. As an initial mattehe court notes that this fact
cannot mean what it says. Whether a deponent regelaggges in general trelfor business purposg
is presumably irrelevant, unless the deponent’setraggularly includes # proposed situs of th
deposition. The court’s reviewf the case law that eblashed this factor demotrates that this is th
case'®

When Cadentapplied what is now known as the fou@ladentfactor, it relied onlTurner, 119
F.R.D. at 382See Caden32 F.R.D. at 630 (citingurner, 119 F.R.D. at 382). Ifiurner, the court did
not merely consider “whether the persons soughbeadeposed often engage in travel for busil
purposes.” Rather, it examined whether the defengeaahed into the forum where the deposition
noticed to occuto the sell insurance poies underlying the actiourner, 119 F.R.D. at 384. In par
because the defendant traveled to the depositionsnfao solicit customers, the court concluded 1{

the defendant should be deposed in that fofdm.

Similar facts exist here. Banc de Binary stdidi customers in the Ueill States. In fact, the

Commission alleges that in 2012, yifto sixty percent of Banc dBinary’s 250,000 investors we
American. (Second Amend. Compl. (#58) Y 44). Banc de Binarygpposition does not dispute th
fact. See generallyDef.’s Opp’'n (#45) at 13—-15). Rather, Bade Binary argues that it should

deposed in Cyprus because it “is a small compaiti,approximately 60 employees, none of who w|

or reside in the United Statesltd( at 14:18-19). This argument is unavailing. Size does not m

13 Although the Commission did not cifeurner when discussing the fourth factor, it properly construed
factor as whether the defendant “lopeerated extensively in the U.SSdePl.’s Mot. to Compel (#44-1) at 9:9).
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When considering this factor the dispositive quesigsowhether the foreign defendant reached into

forum to conduct businesBurner, 119 F.R.D. at 384. If so, it may-s-iere—be compellieto appear ir

the

that forum for a deposition becaused]gfending lawsuits ifthe] forum” is “one of the expected costs

of doing business” in the forunhd. (citing Rossman v. State Farm Mut. Auto. Ins.,@&32 F.2d 282

286-87 (4th Cir. 1987)).

Fifth, the court also considers “the equities wébard to the nature of the claim and the parties’

relationship.”Cadent 232 F.R.D. at 629. This factor compédbcating the depdsin in Washington

D.C. Estoppel is an equitable principle that precludes a party from asserting something contrary tc

previous assertionfSeeBLACK’S LAW DICTIONARY (9th ed. 2009), equitable estoppel. The princ

applies here. According to the Commission’s commplaBanc de Binary advertised itself as

corporation based in the United Stat&edSecond. Amend. Compl. (#p8t 11 120-27). In reality, the

Banc de Binary affiliates are incorporatedCyprus, Israeland the Seychellesld; at 1Y 4, 13-15).

ple

a

Permitting Banc de Binary to now bémdrom its status as a foreign corporation after it has explgited

its appearance as an American compaayld be fundamenlig inequitable.

Both parties argue that this factor weightghair favor because of theaveling expenses th
will be incurred. ComparePl.’s Mot. to Compel (#44-1) at 10:4+@th Def.’s Opp’n (#45) at 16:11
12). Hardship, burden, and undue expense are bpitinciples that # court may take int
consideration when settingetocation of a depositioseeFeD. R. Civ. P. 26(c);Societe Nationale482
U.S. at 546. However, the plain languageCafdentindicates that these cadsrations are irrelevar
under the fifth factor. The fifth factor predicates tmirt's consideration of equities on “the naturg
the claim” and “the parties’ relationshipSee Cadent232 F.R.D. at 629. Here, the nature of
Commission’s claim concerns Barde Binary’s unregistered soliation of American investorg

(Second Amend. Compl. (#58) at 11 124-27).
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B. Additional Considerations Support Locating the Depositions in Washington, D.C.

Having decided that th€adent factors militate in favor of deposing Banc de Binary

Washington, D.C., the court notesdb additional considerations thatpport its decision. First, Bamc

de Binary failed to satisfy its burden. Rule 26(c) gogeprotective orders. It provides that the court

may, “for good cause, issue an arde protect a party or persdrom annoyance, embarrassmegnt,

oppression or undue burden apense, including . . . [florbiddintpe disclosure of discoveryepb. R.
Civ. P. 26(c)(1)(A). The party resistingsdovery bears the kien of persuasiorlJ.S. Equal Emp’{
Opportunity Comm’n v. Caesars Entm't, In@37 F.R.D. 428, 432 (D. Nev. 2006) (citi@gpollone
v. Liggett Group, Ing 785 F.2d 1108, 1121 (3rd Cir. 1986)).

Where, as here, a party moves a protective order, which ¢ates a deposition abroad, R

26(c)’s good cause showing requires showing thatfdneign deposition will comply with Rule 28(h).

SeeSociete Nationale482 U.S. at 533-547 & n. 13. Under Rulel®@l), a deposition may be takenl|i

a foreign country “(A) under an apghble treaty or convention; (B) unde letter of request, whether
not captioned a “letter rogatory”; (C) on notice, befangerson authorized to administer oaths eithg
federal law or by the law in the place of examinatior (D) before a peos commissioned by the cou
to administer any necessargth and take testimony.eB. R. Civ. P. 28(b)(1). Compliance with Ru
28(b) is essential loause noncompliance may subjeatiesel to criminal prosecutioseeFaustq 251
F.R.D. at 430-31, or offend the fogei nation’s judicial sovereigntyzustom Form Mfq.196 F.R.D. af
336.

Here, Banc de Binary argues that the CommissiRule 30(b)(1) and Reli30(b)(6) deposition
should be held in Cyprus, which is Banc de Binapyiscipal place of businessr Israel, which is Mr
Laurent’s county for residenceSd€eDef.’s Opp’n (#45) at 5:17). Hower, Banc de Binary failed t

address whether the depositions may proceed in Cyprus or Israel under Rule 28&@3(der(erally il
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Accordingly, the court cannot conclude—as Banddeary requests—that goarhuse exists to locaf
the depositions abroad.

Second, Mr. Laurent—who is either the sole fiy fpercent shareholder of each Banc de Bir]

affiliate—is an American citizen. (Second. Amer@ompl. (#58) at Y 5, 18, 19, 31). Citizenshi

includes responsibilities. Among them is the respalitgiio participate inthe judicial process b
serving on a jury. Although this duty is often excusdgen traveling abroad, it isell established thg
other responsibilities enduleeyond the nation’s boarder. The duty to pay taxes endboek v. Tait

265 U.S. 47 (1924). To duty to obey criminal laws endldeS. v. Bowman260 U.S. 94 (1922). Ang

if required, the obligation to reta home and testify at a depositialso endures. 28 U.S.C. § 1783;

Blackmer v. U.$284 U.S. 421, 438 (1932) (“The jurisdiction of thnited States ovéls absent citizel

. . Is a jurisdictionin personamas he [or she] is personally boundta&e notice of the laws that are

applicable to him and to obey them.”).
As discussed above, there is generally a strong presumption that foreign defendants s
deposed at their principal place lmisiness or near their residen8eeSociete Nationale482 U.S. af

546 (“American courts, in supervising pretrial prodegd, should exercise spaktvigilance to protec

e

ary

S

—+

N

hould

[

foreign litigants from the danger that unnecessaryinduly burdensome, discovery may place them in

a disadvantageous position.Qutsidewal] 267 F.R.D. at 471. However, Mr. Laurent is not a typ|

foreign defendant. He is an American citizemow by virtue of his citizenship, retains cert;

1 Under the Walsh Act,

[a] court of the United States may order the asge of a subpoena requiring the appearance as a
witness before it . . . of a national or residenthef United States who is in a foreign country . . .

if the court finds that particular testimony . . . is necessary in the interest of justice, and . . . that it
is not possible to obtain his testimony in adiblesform without his personal appearance . . . .

28 U.S.C. § 1783(akee also Estate of Ungar v. Palestinian Au#i12 F. Supp. 2d 328, 332 (S.D.N.Y. 20(
(explaining the Walsh Act).
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—

responsibilities to th country while abroad. It would be fundartedly inequitable to allow Mr. Laurer]
to have enjoyed the benefits okhiitizenship as he operated hisibasses at home, and then excuse
him of any associated responsibilitieechuse he happens to live abroad.

Third, “there are numerous cases in which cooatige ordered depositions foreign defendant

2

taken in the United States, rather than at defendant’s principal place of businessti re Vitamin

Antitrust Litig, No. 99—-cv-197-TFH, 2001 WL 35814436, at (13.D.C. Sept. 11, 2001) (citin

(@)

McKesson Corp.185 F .R.D. at 70Fin. Gen. Bankshare80 F.R.D. at 23Custom Form196 F.R.D.
at 336—37))New Medium Technologies LLC v. Barco N242 F.R.D. 460 (N.D. Ill. 2007) (requiring
corporate deponent to travel from Japan to Chicagg®;also Faustad®251 F.R.D. at 427Turner, 119
F.R.D. at 384; Powell v. Intern. Foodservice Sydnc., 52 F.R.D. 205 (D.P.R. 1971),omingas
v. Douglas Aircraft Cq 45 F.R.D. 94 (S.D. N.Y. 1968).

Finally, the court notes one aspeof the dispute that did ndactor into its decision. Ag
discussed above, Banc de BinarydaMr. Laurent refuse to appefor depositions anywhere in the
United States because Judge Jones’ August 7, 2013nuteelr that Defendants may be criminally liaple
under the federal RICO statutgeeBanc de Binary— F. Supp. 2d —, 2013 WL 4042280, at *n. 4| It
would be inappropriate for this court to act as poogor and order Mr. Laurent to be deposed herelas a
means of furthering a pob$ criminal prosecution.See Mill-Run Tours, Inc, 124 F.R.D. at 551

(citing Farquhar v. Sheldenl116 F.R.D. 70, 73 (E.D. Mich. 1987hHlowever, it would be equally

O

inappropriate for the court to alloMr. Laurent’s potential criminaliability to create a strategi
advantage in this cas8ee id at 552. Accordingly, Mr. Laurent’s fential criminal lability has beern

disregardedSeed.
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C. Rule 1 Requires the Commission to Bear Costs or Stipulate to an Alternative Procedure

Having decided that the deposits should be conducted in Wasjton, D.C., in part becaug
Banc de Binary failed to demonstrate that thpaséions may proceed abroad under Rule 28(b)
court now considers Rule 1 and what reasonable alternatives ex@eSociete Nationale482 U.S. at
546. Rule 1 instructs courts to construe and adtadr the rules to “secure the just, speedy,
inexpensive determination of every action and proceedirgp? R. Civ. P. 1. It requires no citation (¢
authority to recognize #i discovery is expensive. The Seme Court has long mandated that t
courts should resolve civil matters fairly but without undue d&stiwn Shoe Co. v. United Stat&50
U.S. 294, 306 (1962%0ciete Nationale482 U.S. at 546. This directive is echoed by Rule 26, W
instructs the court to balance the expeateliscovery againsits likely benefit. SeeFeDp. R. Civ. P.
26(B)(2)(iii).

Applying these principles, the cdwrders the Commission to behe costs of deposing Banc
Binary, including (1) general depositi costs, (2) Banc dginary’s travel and hotel costs, and (3) 3
travel or hotel costs incurred by Banc de Binary’s Nevada-based counsel. This strikes an ap
balance between th€adentfactors, which demonstrate thatrgade Binary should be deposed
Washington, D.C., and the general presumptionBlaaic de Binary should be deposed in Cypr&s. |
R.Civ. P. 26(B)(2)(iii) (instructing courtto balance the expense of disepvagainst its likely benefit).

Payment is regularly ordereid similar circumstances. WWGHT & MILLER, supra 8§ 2112
at 538;see alsdGitto, 28 F. Supp. at 310 (stating that coumisst avoid undue expense when modify
the general rule that corporate defendantslapmsed at their principal place of businesi#sch, 79 F.
Supp. at 730 (permitting a deposition near the defendsatidlite office if the examining party pays {
deponent’s traveling expses and hotel billlNat. Cmty. Reinvestment Gitian v. NovaStar Fin. Ing.

604 F. Supp. 2d 26 (D.D.C. 2009) (requiring a corpodaf@onent to travel to Washington, D.C. to
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deposed but only if plaintiff bears the costs of trav@ljgson v. Intern. Freighting Corpl173 F.2d 591

(3d Cir. 1949), cert. denie®38 U.S. 832 (1949) (requiring thexamining party to pay opposing

counsel’s traveling costs).

However, Rule 1 also requiresetbourt to consider alternativeggedures that will reduce coq
and further traditional notions of justicBeeFeD. R. Civ. P. 1. The rules permit several alternat
procedures that would further these goals. Foramst, Rule 29 permits the parties to stipulatg
alternative procedures for taking aral deposition. This includes locatidbeeFeD. R. Civ. P. 29(a)*
Similarly, Rule 30(b)(4) permits the examiningriyato conduct depositions “by telephone or ot
remote means.” This includes videoconferenciSge ,e.gUnited States v. McKeev&31 F.3d 1, 1(
(1st Cir. 1997)Yu Tian Li v. Unitedbtates, 648 F.3d 524, 58ath Cir. 2011)United States v. Fromm
405 F. Supp. 578, 583 (E.D. Cal. 1975). Finally, Rule 31 allows for depositions by written qug

But seeVRIGHT & MILLER, supra 8 2112 at 193 (suggesting that thisthael is generally not preferred

accord Nat'l Life Ins. Co. vHartford Accid. and Indem. Co615 F.2d 595, 599-600, n. 5 (3d Ci

1980).
These alternative procedures are designedvtidathe “serious conflict” that exists her
See Hyam v. Am. Export Linedl3 F.2d 221 (2d Cir. 1954). If thmarties elect tgroceed with g

deposition in Washington, D.C., tt@ommission will bear considerable costs and Banc de Bin

ts
ive

(0]

her

P
bstion:

);

Ir.

e.
|

ary’s

executives will be compelled to travel 5,663 milesyss seven time zones, disrupt their business.

Accordingly, when sitting on the Second Circuithlyam v. American Export Lingdustice Harlar
ordered depositions by written questions to avoid a similar “serious conflict” created by 3

depositionSee id at 222-23.

15 For instance, under Rule 29, the parties may stiptddbearing their own costs and holding the deposition
midpoint between Los Angeles and Cyprus like Nuuleedtand, which is 3,424 miles from Los Angeles
3,920 miles from Cyprus.

18

N

IN Ore

at a
and




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

The court follows Justice Harlan’s lead. The igarimay either proceed with the depositions

Washington, D.C., and bear the costghat decision, or giulate to an alternate procedure afforde

by the Federal Rules of Civil ProceddfeHowever, the parties areménded that the depositions w

proceed—no matter which locationasosen—as they would at tri@eeFep. R. Civ. P. 30(c)(1);Dunn

v. Wal-Mart Stores, IngNo. 2:12—cv—-1660—-GMN, 2013 WL 59400991 (D. Nev. Nov. 1, 2013).
ACCORDINGLY, and for good cause shown,

IT IS ORDERED that the court’'s App17, 2014 hearing (#59) is VACATED.

IT IS FURTHER ORDERED thathe Commission’s motion to compel (#44) is GRANTED i

part and DENIED in part.
IT IS FURTHER ORDERED thaBanc de Binary’s motion foa protective order (#46)
DENIED.

IT IS FURTHER ORDERED that, uess otherwise stipulated, the depositions will proceg

b

in

din

Washington, D.C. The Commission will bear thestsoof deposing Banc de Binary, including

(1) general deposition costs, (2) BatecBinary’s travel and hotel costnd (3) any travebr hotel costy
incurred by Banc de Binary’s Nevada-based counsel.

IT IS FURTHER ORDERED that the parties m&yIPULATE to an alternative procedure
permitted by the Federal Rules of Civil Proceduiré¢he parties do not reacdh stipulation by April 4
2014, the depositions will proceed in Washington, InGccordance with the terms discussed aboV|
i
i

i

18 |f the parties stipulate to videoconferencing, they aderad to comply with Rule 28(b) to avoid infringing
Cyprus, Israel, or the Republic of Seychelles’ judicial sovereignty.
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IT 1S SO ORDERED.

DATED this 14th day of March, 2014.

20

OAM FERENBACH
UNITEDSTATESMAGISTRATE JUDGE




