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an Family Mutual Insurance Company Doc.

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

* % %

ANDREW CORDOVA, Case No. 2:13-CV-1111-KJD-VCF

Plaintiff,
ORDER
V.

AMERICAN FAMILY MUTUAL
INSURANCE COMPANY, et al.,

Defendants.

Before the Court is Defendant Ameridaamily Mutual Insurance Company’s Motion
for Summary Judgment (#27). Ritiff Andrew Cordova filed aesponse in opposition (#35) to
which Defendant replied (#36). Also before ©eurt is Plaintiff's Motion for Leave to File
Excess Pages (#34).
|. Background

Plaintiff, a Las Vegas resident, was invalva an accident in 2012, during which he wa
hit by another driver who slithrough a stop sign (#1, pp. 1#27, p. 1). After the accident,
Plaintiff reported that he vgabriefly knocked unconscious Hye collision and sustained
multiple injuries (#27, Ex. C éAF00042). The other driver accepted fault, but was underinsu
and unable to adequately compensate Plaintiff§#3). Plaintiff was an insured of Defendant g
the time, which provided undesured medical (“UIM”) coveige with limits of $100,000 per
person and $300,000 per occurrence (#27, pp. 1-2).
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Shortly after it became aware of PlainsfBiccident, Defendant sent Plaintiff a letter
asking him to sign a medical authorization, vihieould allow Defendant to obtain his medical
records and bills (#27, Ex. D). Defendant alsokspwith Plaintiff and gathered information
about the accident (#2Ex. C at AFO0041-AF00043).

Two months later, Plaintiff iormed Defendant that he would need his UIM coverage
pay for two shoulder surgeries he needed gesult of the accide#27, Ex. C at AFO0037).
Plaintiff also informed Defendatat he had undergone previaisgeries on his shoulders two
years ago. Id. After this conversation, Defendwoted in its files thait needed Plaintiff's
medical records to review apportionment foy ane-existing conditionsut had not received
Plaintiff’'s medical authorizatin. 1d. Defendant additionally natehat it did not know whether
Plaintiff wanted to make a wage loss claim.Deéfendant then sent Plaintiff a second letter ang
asked him to sign an authorization for hisdisal records and an authorization for his
employment information. Id.; #27, Ex. E.

Plaintiff called Defendant several weeks lated wanted to settle his claim, to which
Defendant explained that it nestPlaintiff's medical and eployment information (#27, Ex. C
at AF00036). Plaintiff stated thhe would fax the information to Defendant and return the
signed medical authorization. Id. Afterdweeks, Defendant had not received any
authorizations from Plaintiff, so it sent anatletter asking Plaintiff to sign the authorizations.
Id.; #27, Ex. F.

Plaintiff called soon after to confirm thBefendant received his fax (#27, Ex. C at

AF00035). During the conversation, Plaintiff stateal tihe never received Defendant’s letter. Id.

Defendant confirmed Plaintiff’'s address, said thatcently sent Plaintiff a second letter, and
urged Plaintiff to return theedical and employment autlmations to Defendant. Id.

A month later, Plaintiff cédd Defendant. 1d. at AFO003Befendant asked about the
authorizations, to which Plaintifitated that it would be fasterrfoim to retrieve the records
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Defendant wanted. Id. Defendardtéd several documents thabh@eded, and Plaintiff promised
to fax Defendant the information. Id.

Plaintiff called again not longfter. 1d. Defendant indicatetiat it had not received
Plaintiff's recent MRIs. Id. Plaintiff stted he would send them. Id. at AFO0033.

Defendant later sent the claim to a numereview. Id. at AFO0030. The nurse who
performed the review based her opinion on the doatsrevailable in Plaintiff's file at the time
(#27 Ex. G). The nurse concluded that most afrfiff's injuries predated his most recent
accident, Id.

Defendant determined, based on the nurs/ew and Plaintiff's file, that $7,880.06
was related to Plaintiff's accident and that ®iiéfi had been fully compensated (#27 Ex. C at
AF00031). Defendant spoke with Plaintiff angtined its decision. ldat AFO0030. Plaintiff
requested a letter outlining Def@ant’s position and Defendant complied with Plaintiff's
request. Id.; #27, Ex. I. Soon aft®taintiff filed the present action.

[l. Summary Judgment Standard

The purpose of summary judgment is to “pieitee pleadings and to assess the proof in

order to see whether there is a genuine neetli&h.” Matsushita Ec. Indus. Co. v. Zenith

Radio Corp., 475 U.S. 574, 587 (1986). Summadgment may be granted if the pleadings,
depositions, affidavits, and other materials ofrémord show that there is no genuine issue of
material fact and that the moving party isited to judgment as a matter of law. SepR.

Civ. P. 56(c);_see also Celotex CorpQatrett, 477 U.S. 317, 322 (1986).

A fact is material if it might affect theutcome of the suit under the governing law.

Anderson v. Liberty Lobby, Inc., 477 U.S. 2228 (1986). Uncorroboratl and self-serving

testimony, without more, will not eate a genuine issue of matefadt. See Villiarimo v. Aloha

Island Air Inc., 281 F.3d 1054, 1061 (9th Cir. 20@29nclusory or specuiae testimony is also

insufficient to raise a genuine issue of faath&user Busch, Inc. v. Naal Beverage Distribs.,

69 F.3d 337, 345 (9th Cir. 1995).
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The moving party bears the initial burden of showing theradesef a genuine issue of
material fact. See Celotex, 477 U.S. at 323. Once that burdest,is then shifts to the
nonmoving party to set forth spfic facts demonstrating that a genuine issue exists. See
Matsushita, 475 U.S. at 587e6: R. Civ. P.56(e). If the nonmoving party fails to make a
sufficient showing of an essential elementvitnich it bears the burden of proof, the moving
party is entitled to summary judgmt. See Celotex, 477 U.S. at 322-23.

lll. Analysis

A. Plaintiff's Motion for Leave to File Excess Pages

Plaintiff requests leave to file a responsat #xceeds the 20 page limit of Nevada Loca
Rule 7-4. Defendant did not respotadPlaintiff’s motion. Therefa, in accordance with Local
Rule 7-2(d) and good cause beiogrd, Plaintiff's motion is granted.

B. Defendant’'s Motion for Summary Judgment

Defendant requests summary judgment oRlintiff's claims. Plaintiff's complaint
raises several claims, including (1) breach of @} (2) breach of good faith and fair dealing,
and (3) unfair practicesDefendant additionally requests sunmnadgment as to Plaintiff's
prayer for punitive damages.

1. Breach of Contract

Defendant argues that Plaintiff's breactcohtract claim should be barred because
Plaintiff failed to comply with his insurangmlicy and send Defendahis signed medical and
employment authorizations. Whan insurance policy explicitly makes compliance with a tern
in the policy a condition precedent to coverage,itisured has the burden of establishing that

complied with that term. Las Vegas MetroliBe Dept. v. Coregis Ins. Co., 256 P.3d 958, 962

(Nev. 2011). Nevada law clearly enforces theseerage conditions, and precludes coverage

I

! Plaintiff's complaint also contains a cause dfacfor breach of fiduciarguty. This, however, was
previously addressed and dismissed in the Court’'s O#dé) granting Defendant’s Motion to Dismiss. The issue
thus moot and will not be addressed in this order.
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irrespective of whether thereasy prejudice to the carrier. Scamz v. State Farm Mut. Auto.

Ins. Co., 2:07-CV-00060-KJD-LRL, 2009 W2197370, at *7 (D. Nev. July 23, 2009).
In the present case, many of Plaintiff's datend responsibilitie@ward Defendant are
outlined in his insurance policy, which states:

If we are prejudiced by a failure to complth the following duties, then we have no
duty to provide covege under this policy.

B. Other Duties
1. Each person claiming any coverage of this policy must also:

a. cooperate with us and assist uariy matter concerning a claim or suit.

d. authorize us to obtain medical, @oyment, vehicle and other records
and documents we request, as often as we reasonably ask, and permit us to
make copies.

(#27, Ex. B at AF00006). Thus, under the termth policy, Plaintiff has a duty, upon
Defendant’s request, to authweiDefendant to obtain his medical and employment information.
If Plaintiff fails to comply with this duty, theDefendant has no duty toqwide coverage if it is
prejudiced by Plaintiff's noncompliance.

Plaintiff contends that he seDefendant the signed autiaations it requested (#35, EX.
1). This assertion is not &rely corroborated byhe record. The Court has not found (and
Plaintiff has not cited) angvidence suggesting PlaintiffreeDefendant an employment
authorization. The record contains, howegeme conflicting information as to whether
Defendant ultimately received Plaintgfmedical authorization. Compare #27, Ex. C
(Defendant’s records noting repedly that it did not receive Plaintiff’'s medical authorization)
with #27, Ex. P at 3 (Defendant’s expert re@bating that Defendaméceived Plaintiff’s
I
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medical authorization in Janua2®13). The record themfe suggests that Phdiff, at best, only
partially complied with the digs described in his policy.

Plaintiff also asserts that Isent Defendant a medical amehployment authorization after
he filed his complaint. While th is true, Plaintiff's failuré¢o supply an authorization when
initially requested still qualifies as a breaafthis insurance policysee Schwartz, 2009 WL
2197370, at *7 (holding that@aintiff’s failure to submit an INE when initially requested was a
violation of coverage).

Despite Plaintiff's failure to fully comply uh his policy, it is unclar whether Defendant
was prejudiced by Plaintiff’'s noncompliant&he record shows that Plaintiff provided many
documents, several of which were sent at Bad#at’s instruction (#2Ex. C). The record does
not, however, reveal the natwethose documents, nor does it plainly show whether there
existed additional necessary documents to wbiefendant lacked access. Id. Thus, whether
Defendant was prejudiced by Riaff's noncompliance remains assue of material fact.

Furthermore, even if Defendant were pdiged, it is uncleawhether Plaintiff's

noncompliance constitutes a material breach®pblicy. Defendant was in regular contact with

\"2J

Plaintiff. 1d. Plaintiff also deonstrated his willingness and atyilto gather and send document
to Defendant. Id. Although Defendamtted in its files that it lackeckrtain records, there is little]

evidence demonstrating whether Defendant requéiséseé documents directly from Plaintiff. Id|

Thus, whether Plaintiff's actions constitute a material breach of his policy also remains an issue

of material fact. Thereforg¢he Court denies Defendant’s motion for summary judgment on

Plaintiff’'s breach oftontract claim.

2. Breach of Good Faith and Fair Dealing
Defendant contends that Riaiff's claim for bad faith isunsupported by the record. To

establish a prima facie case of bad-faith reftsg@lay an insurance claim, a plaintiff must

2 Although Nevada law enforces these coverage conditicespective of whether there is prejudice to the
carrier,_ Schwartz, 2009 WL 2197370, at *7, Plaintiff's insweapolicy states that Defendant has no duty to providle
coverage only if it is “prejudiced by [Plaintiff' $hilure to comply”._®e #27, Ex. B at AFO0006.
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establish that the insurer had no reasonable lh@asdisputing coveragand that the insurer

knew or recklessly disregarded ttaet that there was no reasorebhsis for disputing coveragel

Powers v. United Services Auto. Ass’n, 962 P.2d 596, 604 (Nev. 1998).

Defendant argues that it actedaccordance with acceptedaptices and had a reasonabl
basis for disputing Plaintiff'saverage. Defendant states thatitempted to acquire Plaintiff's
medical and employment information sevenalds. After it was unable to do so, Defendant
referred Plaintiff's claim file to a nurse foeview. Defendant then determined, based on the
documents it had and the nurse’s review, thahy of Plaintiff’s iguries could not be
apportioned to the accident. Deéflant also provides its expeeport, which asserts that the
foregoing shows that Defendant had a reasortzdes for disputing Plaintiff's coverage (#27,
Ex. P, pp. 7-8).

This showing is sufficient to shift the burdenRintiff, who must seforth specific facts
demonstrating that a genuine iskists. See Matsushita, 475 Uag587. Plaintiff fails to meet
this burden. Most of Plaintiff's respsa is a litany of perceived wrongdoiddisat contains little
or no supporting argument, analysis facts from the recortiAdditionally, Plaintiff has not
shown (and the Court has not found) specific fdet®onstrating a genuine issue on this matte
The Court grants Defendant’s motion for suamnjudgment on Plaintiff's bad faith claim.

3. Unfair Practices

In his complaint, Plaintiff contends thHaefendant violated theevada Unfair Claims

Practices Act by engaging inespfic unfair practices, whichre found in NRS 686A.310(1)(b),

3 Specifically, Plaintiff asserts that Defendant (1) did not perform an independent medical review, (2)
Plaintiff's file to a nurse for review, {3lenied Plaintiff's claim, (4) did not osider Plaintiff's imbility to work, (5)
did not call Plaintiff’'s union, (6) did not properly considdirof Plaintiff’'s medical records, (7) did not notify
Plaintiff of the medical information Defendant lacked, and (8) did not provide Plaintiff théqusdifications
upon his request.

4 Plaintiff does argue that the nurse’s review is not a reasonable basis for disputing covesage. Thi
argument, however, is unsupported by the record. Furthermore, even if the nurse’s repoat\@ageasonable basig
for disputing coverage, it was not thdyodocument Defendant consideredtsdecision; Defendant also reviewed
Plaintiff's claim file and the records it contained (#27, Ex.Rintiff does not address this, nor does he assert th
Defendant had no reasonable basis for disputing coverage. The Court thus finds Plaintiff's argperenasive.
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(e), (f), (g), and (n). Defendant argues thatmary judgment igppropriate because the
evidence does not support Plaingf@llegations of unfair practices.

The first provision, NRS 686A.310(1)(b), prohibits an insurer from: “[f]ailing to
acknowledge and act reasonably promptly upon comcations with respect to claims arising
under insurance policies.” Regardithis provision, Defendantgires that there is no evidence
in the record that Defendadid not act reasonably prompilyits communication. Defendant
contends that it never refusedpmvide Plaintiff assistance @nore his concerns; instead, it
repeatedly attempted to veriBlaintiff's medical and emplagent information. Defendant’s
expert report also asserts that Defendant “itigated, handled, and adjusted plaintiff's UIM an
medical expense claims in a fair, reasondbigly and proper manner consistent with the
commonly accepted customs, practices, and stasgaedailing in the insurance industry” (#27
Ex. P, p. 3).

The second provision, NRS 686A.310(1)(e), kesi an unfair practice as: “[f]ailing to
effectuate prompt, fair and equitable settlements of claims in which liability of the insurer hg
become reasonably clear.” Regarding this gion, Defendant argudkat the there is no
evidence in the record that it did not act ppti;m Defendant also etends that it was not
responsible for any delag Plaintiff's claim.

The third provision, NRS 686A.310(1)(f), proits an insured from “[cJompelling
insureds to institute litigation to recov@mounts due under an insurance policy by offering
substantially less than the amounts ultimatetjorvered in actions brought by such insureds,
when the insureds have made claims for amounts reasonably similar to the amounts ultim3
recovered.” Regarding this pr@wwn, Defendant argues that it had minimal documentation wh
it evaluated Plaintiff's claim, de#p its repeated efforts to obtaamthorizations from Plaintiff.
Defendant also contends thaiviis Plaintiff's decisin to file suit rather than comply with
Defendant’s requests for the signed authorizations.
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The fourth provision, NRS 686A.310(1)(g), defines an unfair praasc&a]ttempting to
settle a claim by an insured for less thanahmunt to which a reasable person would have
believed he or she was entitled by referenoerttien or printed advertising material
accompanying or made part of an applicatidegarding this provisiolefendant asserts that
there is no evidence in the record of awlyertising materials accompanying Plaintiff's
application for benefits.

The fifth provision, NRS 686A.310(1)(n), prohibds insurer from “[flailing to provide
promptly to an insured a reasonable explanatidhebasis in the insurance policy, with respe
to the facts of the insured’s alaiand the applicable law, for the denial of the claim or for an
offer to settle or compromise the claim.” Regjag this provision, Defendant contends that it
promptly sent Plaintiff a letter which detailéd ultimate decision, which injuries it believed
were related to Plaintiff's accident, and whicfumes it believed existéprior to Plaintiff's
accident.

Defendant’s motion is sufficient to shift the dan to Plaintiff. In his response, however
Plaintiff merely references his exjis report in its entirety, assgs that it “clearly documents the
violations of the Unfair Praates Act” (#35, p. 38), and sumnmas several provisions of NRS
686A.310. This fails to fulfill Plaintf’'s obligations under Matsushita.

“Judges are not like pigs, hunting for trufflesried in briefs.” Christian Leg. Soc.

Chapter of U. of California v. Wu, 626 F.383, 487 (9th Cir. 2010). When responding to a

motion for summary judgment, Ptaiff has the responsibility of setting forth specific facts
demonstrating that a genuine issue existe.datsushita, 475 U.&t 587. Plaintiff cannot

manufacture a genuine issuenaditerial fact merely by nking assertions in its legal

memoranda. See S.A. Empresa v. Walter Kidde & Co., 690 F.2d 1235, 1238 (9th Cir.1982).

Despite Plaintiff’'s failure, the Court has revieavPlaintiff's expert report. However, the
Court finds that it does not create a genugseié¢ as to Plaintiff's unfair practice claims.

I
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Although he does not explicitly state so, Rtdf's expert appears to suggest that
Defendant violated NRS 686A.310(1)(b). He statet i clear that [Plaitiff’'s] concerns were
not ascertained or ignored as is illustratethimpayment of the UMC bill that [Plaintiff] had
already compromised” (#35, Ex.7, p. 6). The record does not suppasseition. The record
shows that Defendant received Plainsiffhone calls and addressed his concecaied
Plaintiff to follow up on his claim&and sent Plaintiff authorizath letters in an effort to get
additional informatiorf. The record does not suggest thafendant failed to acknowledge or ac
reasonably promptly upon the communicationgdeived. The situation to which Plaintiff's
expert refers to is, at best, a minor miscomrmatndon and does not createenuine issue of fact.
The Court thus grants Defendant’s motiondommary judgment on Plaintiff's claim under
NRS 686A.310(1)(b).

Plaintiff's expert argues th&efendant violated NRS 686210(1)(e) because it “was in
a position to evaluate [Plaintiff’s] injuryna wage loss claim” but instead “deflected an
evaluation and requested information that duplicated whata@y had at its disposal” (#35,
Ex.7, p. 8). This argument is unsupported by thertecthe record does nptainly indicate at
what point, if ever, Defendant’s liability becarfreasonably clear.” Instead, it shows that the
information-gathering process of Plaintiff's cheal and employment information was sporadic
and time-consuming. See #27, Ex. C. It alsggests that Defendadbubted whether the
information it had was completal.IPlaintiff’'s expert report doa®t create a genuine issue of
material fact. The Court accordingly grabtefendant’s motion for summary judgment on
Plaintiff's claim under NRS 686A.310(1)(e).

Plaintiff's expert asserts that, even thoughdbdeant sent Plairffia letter outlining its

decision, Defendant still violatl NRS 686A.310(1)(n) because there was no reasonable bas

5 See e.g. #27, Ex. C at AF00037.
6 See e.g. Id. at AFO0034.

7 See e.g. Id. at AF00041.
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which it could reject Plaintiff's claim (#35, Ex. 7, p. 10). Specifically, Plaintiff's expert assert
that the letter was entirely reliant on the nogsieview and failed toomsider aggravation or
activations issues. Id. This assertion islavant. Under NRS 686A.310(h), Defendant is not
required to have a “reasonable basis” for itsiae rather, it must giva prompt, reasonable
explanation of the basis for its denial. Thus, eveithié Court were to belve Plaintiff's expert
report, it would be insufficient to satisfy Mathita. The Court therafe grants Defendant’s
motion for summary judgment on Ri&if's claim under NRS 686A.310(1)(n).

Plaintiff's expert does not address Rtéi's remaining undir practice claims.
Defendant’s motion is accordingly granted@a®laintiff's claimsunder NRS 686A.310(1)(f)
and NRS 686A.310(1)(g).

4. Punitive Damages

Defendant asserts that Plaintiff's requestpunitive damages is not supported by the
record because there is no clear and eanng evidence of malice, oppression, or fraud.
Defendant also contends thiatonducted a prompt, reasonabialuation of Plaintiff's claim
utilizing appropriate industry standards.

A plaintiff may recover punitive damages if it is “proven by clear and convincing
evidence that the defendant has been guilyppfession, fraud or malice, express or implied.”
NRS 42.005. Under this statuteppression” is despicable educt that subjects a person to
cruel and unjust hardship with conscious disrégdrthe rights of the person; “fraud” is an
intentional misrepresentation,ation or concealment of a material fact known to the persot
with the intent to deprive another person of hig@rrights or propertgr to otherwise injure
another person; and “malice, egps or implied” is conduct whidk intended to injure a person
or despicable conduct which is engaged in witiorascious disregard ofdlrights or safety of
others. NRS 42.001(2)-(4).

It is the responsibility of the trial court tast determine whether, asmatter of law, the

plaintiff has offered substantial evidence of oppression, fraud, or malice to support a puniti

11
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damages instruction. Wickliffe v. Fletchemes of Las Vegas, Inc., 661 P.2d 1295, 1297 (Nev.

1983) abrogated on other grounds by Countrywideme Loans, Inc. v. Thitchener, 192 P.3d

243, 253 n. 39 (Nev. 2008). Once the district couakes a threshold determination that a
defendant’s conduct is subject to this forncl punishment, the decision to award punitive

damages rests entirely withinetfury’s discretion. Countrywiddome Loans, Inc. v. Thitchener,

192 P.3d 243, 252-53 (Nev. 2008).

In his response, Plaintifontends that Defendamigaged in oppression, fraud, and
malice when it denied his claim and sent Pl#istfile to a nurse for review. Plaintiff fails,
however, to provide any supporting analysis, arity, or evidence from the record. Thus,
Plaintiff's assertions are insufficient to creatgemuine issue of materitdct. See S.A. Empresa,
690 F.2d at 1238.

Plaintiff also argues that his expert testiftedt the nursing reviewas “close to fraud”
and “absolutely oppressive.” (#35, p. 40). Batths it may, the recosliggests that these

statements are merely conclusory. Plaintiff's ekpgade these statements in his deposition (#

EXx. 5, pp. 82-83). During the deposition, the expeattrdit explain or analyze his statements. Id.

Furthermore, Plaintiff has not provided (and the Court has not found) their factual basis in t

expert’s deposition or the expert’s report. Se®, EX. 5; Ex. 7. Consequently, they do not rais¢

a genuine issue ohaterial fact.
Plaintiff fails to meet his burden undgiatsushita. Defendant’s motion regarding
Plaintiff's prayer for punitive damages is granted.

V. Conclusion

Accordingly, it iSHEREBY ORDERED that Plaintiff's Motion for Leave to File Excess
Pages (#34) ISRANTED,;
I
I
I
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IT ISFURTHER ORDERED that Defendant Mutual Insance Company’s Motion for
Summary Judgment (#27)&RANTED IN PART as to Plaintiff’'s Unfair Practices claim,
Breach of Good Faith claim, and prayer for punitive damage®BMED IN PART as to

Plaintiff's Breach of Contract claim.

DATED this _11tt  day of June 2015.

LS

KentJ. Dawson
UnitedStateDistrict Judge
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